
COMMERCIAL LAW

By GERALD L. KoCK*

In making the Commercial Code effective as a body of law it is
necessary to take special care to determine the kind of transaction one
is concerned with and then to establish just what kind of question it is
that needs to be answered. It is important as well that a single provision
of the code not be so read as to wipe out or distort the effectiveness of
another section of that same statute. Failure to take care in these ways
can leave one with propositions that look to be self-evident, but which
misstate the law. "Where there is no contract, proof of usage will not
make one,"' is one such proposition. The case involved an alleged sale
of lumber. A contract for the sale of goods may be made in any manner
sufficient to show agreement. 2 A contract, what is more, is no more than
the legal obligation that results from the agreement of the parties as
affected by the code.' The basic question, therefore, is whether the parties
in fact had a bargain. To discover that we are to look at their language
and other circumstances "including course of dealing or usage of trade
or course of performance." 4 The definitions and some particular rules
for course of dealing and usage of trade are in Ga. Code Ann. § 109A-
1-205 (1962). There it is provided that the rights of the parties do not
depend on whatever writings there may be, if there is a provable course
of dealing,' and interpretation of the agreement shall take account of
usage of trade in the appropriate place.' There is no rule that the inter-
pretation of writings is exclusively within the court's usual canons of
interpretation or that usage cannot displace established rules of law.7

The importance of deciding what kind of transaction it is was illus-
trated in Steelman v. Associates Discount Corp.' The court decided that
whatever you called it, the result below was right, but it could make a
large difference. The question was whether the case was one involving
seller's right to sell the goods under section 109A-2-706 or a secured
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party's right to sell under section 109A-9-504. Since the plaintiff was an
assignee of the seller exercising his right to seize and sell, not the seller
using his right to withhold the goods9 and resell them, the article 9
remedy would be appropriate; but we should look at the differences. The
question was the adequacy of the notice of intended disposition given the
buyer/debtor. Under sales law, the sale may be either public or private."
If the sale is private," the seller must give the buyer reasonable notifica-
tion of his intention to resell.'2 One gives notification by taking such
steps as may be reasonably required to inform the other in ordinary
course, whether or not such other actually comes to know of it." Secured
transactions law also permits either public or private sale, but, except
for the case of certain kinds of collateral, in either case reasonable
notification of the time and place of a public sale or the time after which
a private sale is to be made shall be sent." Sending requires that the
notice be deposited in the mail or delivered for transmission by other
usual means with postage or cost of transmission provided for and
properly addressed. 5 If it is actually received within due time, how it got
there does not matter.

Signing can be done with any symbol executed or adopted by a party
with present intention to authenticate a writing, but a proper signature
on another document or on the other side of the same sheet of paper is
not sufficient.' 6 Another definitional point can be made in the case of
"value." A buyer's damages in cases of breach of warranty of accepted
goods turn on value,' 7 but the definition in article 1 is a definition of
"giving value,"'" a different kind of notion altogether.

SALES

Title

Since a sale consists in passing of title for a price," it is appropriate
to begin with a look at some cases involving problems that can arise

9. GA. CODE ANN. § 109A-2-703 (a) (1962).
10. GA. CODE ANN. § 109A-2-706 (2) (1962).
II. GA. CODE ANN. § 109A-2-706 (3) (1962).
12. But see Georgia's requirement in GA. CODE ANN. § 109A-1-201 (31A) (Supp. 1970).
13. GA. CODE ANN. § 109A-1-201 (26) (SuPP. 1970).
14. GA. CODE ANN. § 109A-9-504 (3) (1962).
15. GA. CODE ANN. § 109A-I-201 (38) (Supp. 1970).
16. Food Serv. Equip. Co. v. First Nat'l Bank, 121 Ga. App. 421, 174 S.E.2d 216 (1970).
17. GA. CODE ANN. § 109A-2-714 (2) (1962).
18. GA. CODE ANN. § 109A-I-201 (44) (Supp. 1970).
19. GA. CODE ANN. § 109A-2-106 (1) (1962).
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from the passage of title. Probably the most fruitful source of disputes
about title can be found in the area where the Certificate of Title Act's
rules for recording interests in motor vehicles are not entirely consonant
with passage of title in sales law. In sales law, the parties may agree that
title will pass at any time they choose after the time goods are identified
to the contract and before they are delivered. If title remains in the seller
after delivery, it is effective only as security title, and seller's rights are
governed by secured transactions law320 Since the parties seldom have
any express agreement as to title, it will normally pass at the time of
physical delivery.2 ' To set aside these rules, because enforcement of the
title act has led to a rule that transfers are not to be effective until after
that act has been fully complied with, not only creates injustice-it opens
opportunities for windfalls for persons having a collateral interest in the
transaction. Avoidance of these problems has required the courts to
work within the sense of the title act as well as its language, so that a
vehicle has been held to be a newly acquired vehicle within the terms of
an automobile collision policy, though the buyer's title was not perfected
under the title act, 22 and after having sold the vehicle to defendant and
having delivered the certificate, though it was not properly executed, the
dealer was no longer able to sell it to the plaintiff; and, the second buyer,
plaintiff, could not recover it from the first buyer, even though he had
obtained a certificate of title from the Department of Revenue.3

Title as security parallelling title as ownership sometimes misleads.
The usual title rules govern ownership whether or not there is an out-
standing title retention contract or bill of sale to secure debt. Trover
cases keep coming up, however, in which a buyer, defendant in a trover
action after default on his security agreement, asserts the outstanding
security title of a third person. That won't help him. Since trover de-
pends upon a right of possession, and in the event of default the seller
has a right of possession2 4 who has "title" really makes no difference.25

Another automobile case2
1 is more instructive on several important

questions of commercial law. The plaintiff brought an automobile into
Georgia and left it with an agent who agreed to sell it for her. The agent
did sell it to an auto dealer, and took a check in payment. When the

20. GA. CODE ANN. § 109A-2-401 (I) (1962).
21. GA. CODE ANN. § 109A-2-401 (2) (1962).
22. Canal Ins. Co. v. Woodward, 121 Ga. App. 356, 173 S.E.2d 727 (1970).
23. Cochran v. Harris, 123 Ga. App. 212, 180 S.E.2d 290 (1971).
24. GA. CODE ANN. § 109A-9-503 (1962).
25. Beck v. Violet, 121 Ga. App. 724, 175 S.E.2d 90 (1970).
26. Marshall v. Universal C.I.T. Credit Corp., 121 Ga. App. 751, 175 S.E.2d 84 (1970).
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vehicle was delivered by the agent, the dealer obtained title to it,27 since
a purchaser obtains the title his transferor had power to transfer, and
there is no question of the agency here. 28 Though payment by check is
conditional, 29 the dealer had at least voidable title, and a good faith
purchaser for value from him would obtain good title, in spite of the bad
check.30 The dealer sold the car, retaining security title. The security
agreement was assigned and defaulted. Clearly the original owner has
no claim against the assignee-secured party, unless the wife of the presi-
dent of the dealer who paid with the bad check, who bought with promis-
es, was not a good faith purchaser for value. The possibility was not
discussed.

Warranties

In a way the warranty of title is the most natural of the sales warran-
ties, since one can hardly sell what one does not have. One who sells
goods warrants that he can convey good title, that the transfer is rightful
and that there are no effective security interests, liens or encumbrances
of which the buyer has no knowledge. It should be noted that this is
"actual knowledge, ' 3' not notice. In a case that was really procedural 3 2

some of the problems can- be seen. A vehicle, subject to a perfected
security interest it would seem, was sold. Relying on the default of an
obligation due it, the secured party seized the vehicle. Buyer sued seller
and seller brought secured party in as a defendant. The bank lost. The
facts are sketchy, but one wonders why the buyer did not take free of
the security interest,3 leaving a single tort claim against the bank.

Cochran v. Horner3 was an interesting warranty of title case. It was,
as the court indicated, a simple sale of goods; but, like many of the
simplest situations, it raised questions because of its very simplicity. In
complicated cases, one commonly finds unfamiliar, technical words and
is on notice to look them up. Too often, in simple cases, key words are
like those in general use, and there is a danger that one will not take the
trouble to look up the special, technical sense that they have in the law.
As the court sees the case, the buyer accepted goods and paid for them

27. GA. CODE ANN. § 109A-2-401 (1962).
28. GA. CODE ANN. § 109A-2-403 (I) (1962).
29. GA. CODE ANN. § 109A-2-511 (3) (1962).
30. GA. CODE ANN. § 109A-2-403 (I) (b) (1962).
31. GA. CODE ANN. § 109A-1-201 (25) (Supp. 1970).
32. Commercial Nat'l Bank v. Moore Ford Co., 121 Ga. App. 424, 174 S.E.2d 201 (1970).
33. GA. CODE ANN. § 109A-9-307 (I) (Supp. 1970).
34. 121 Ga. App. 297, 173 S.E.2d 448 (1970).
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with checks, which he soon dishonored. As the defendant saw it, he
received goods, paid for them, discovered that the tender was defective,
because the goods were subject to a claim by a third party, and rejected
them. There is much to be said for defendant's position. Goods, when
tendered, are received, that is, physical delivery is had," the buyer then
has an opportunity to determine whether or not to accept them .3 If the
goods or the tender fail to conform to the contract, the buyer may reject
the goods.37 Conformity requires that the goods be free of lien .3 The trial
court's instructions to the jury were not in the language of the code; there
is no particular reason why they should be. It would, however, be helpful
if the court of appeal would speak the language of the code.

Express warranties most commonly come to court in the form of the
few promises and many disclaimers contained in the carefully drafted
fine print of form contracts for the purchase of automotive equipment.
Woodworth v. De Julius39 was a case of a fairly clear warranty provision
between individuals. As usual, the problem was the disclaimer: "This
warranty shall not apply . . . if the vehicle has been serviced outside of
an authorized Mercedes-Benz dealer." 391 Inside may be better, but that
was not the question. Held: An ordinary service station, water, oil,
battery and lubrication checked-no service needed-did not bring the
disclaimer into play. Good.

The "as is" magic failed to work in Hill Aircraft & Leasing Corp. v.
Simon." Given a check bearing a notation that it was for the purchase
of an identified aircraft, "F.A.A. Flyable" and other evidence that,
under the contract, another seat was to have been installed by the seller,
the court could easily find an express warranty by description, which
description was clearly part of the basis of the bargain." The defendant
raised as a defense a claim that the aircraft had been sold "as is." The
court did not discuss that offering, as it, of course need not, since the
"as is" magic, even when it works, only reaches implied warranties., 2

The only problem in the decision appears in the court's reference to
section 109A-3-315, as though it might not be all so sure of its footing
in express warranty. That warranty, fitness for a particular purpose, is

35. GA. CODE ANN. § 109A-2-103 (I) (c) (1962).
36. GA. CODE ANN. § 109A-2-606 (I) (1962).
37. GA. CODE ANN. § 109A-2-601 (1962).
38. GA. CODE ANN. § 109A-2-312 (I) (1962).
39. 121 Ga. App. 681, 175 S.E.2d 40 (1970).
39.1. Id. at 681-82, 175 S.E.2d at 40.
40. 122 Ga. App. 524, 177 S.E.2d 803 (1970).
41. GA. CODE ANN. § 109A-2-313 (I) (b) (1962).
42. GA. CODE ANN. § 109A-2-316 (3) (a) (1961).
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an implied warranty, and if the decision is placed on that basis the
language of disclaimer would have to be dealt with. In that case, the
disclaimer would prevail in the absence of circumstances indicating
otherwise . 3 The decision also contains an informative decision of leases
of personal property.

Before leaving the general discussion of warranties under the Com-
mercial Code, it would be well to note the problems that appeared in
states in which the Uniform Sales Act for years obstructed the struggling
growth of the law of non-contractual liability. It would be a terrible
thing if the still infantile notions of tort law were to be permitted to
restrict the effectiveness of a modern contract law. There is grave danger
of that happening if we fail to distinguish cases of liability for defective
products from any notion of a single, separate body of law. There is no
such thing as a products liability law, and gratuitous obiter, like that in
the syllabus Kennedy v. Friedman,4 are unlikely to contribute to the
health of either contract or tort.

Remedies

Warranty cases quite often lead to questions of the consequences of a
breach. If the buyer catches the breach soon enough, he can reject the
goods and sue for damages. 5 But, buyers seem more often than not to
have accepted the goods, thus obligating themselves to pay the price,"
or to have signed a security agreement, and perhaps a negotiable instru-
ment, thus making their right to avoid paying the price more difficult.
John Deere Co. v. Lindsey Landclearing Co." was an action to foreclose
a security agreement on a tractor-scraper. The buyer obtained a verdict
on his affidavit of illegality. There can be serious complications for
buyers if the contract has been assigned,48 but this case could proceed
on normal sales grounds.49 The defense was, of course, breach of warran-
ty, and since the machine did not work properly, it was not worth the
price (value?) called for by the contract. The money involved was sub-
stantial and it is well worth noting the form defendant's plea took, as
reported:

The equipment was defective in both parts and workmanship and was
totally unfit for the purpose for which it was sold; that the defendant

43. GA. CODE ANN. § 109A-2-316 (3) (a) (1962).
44. 123 Ga. App. 105, 179 S.E.2d 566 (1970).
45. GA. CODE ANN. § 109A-2-711 (1962).
46. GA. CODE ANN. § 109A-2-607 (1) (1962).
47. 122 Ga. App. 827, 178 S.E.2d 197 (1970).
48. See, e.g., GA. CODE ANN. § 109A-9-206 (1) (1962).
49. GA. CODE ANN. § 109A-9-206(2) (1962).
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had paid the plaintiff $21,342.72 for the machine; that as a result of
its defects the tractor-scraper could not be made to operate properly
and had a fair market value of $13,500 at the time it was sold to the
defendant; that due to plaintiff's breach of warranty, the defendant had
to expend $3,500 on repairs; that because of the defective condition the
defendant missed 600 hours of work and lost income in the amount of
$7,100. The defendant sought recovery against the plaintiff in the sum
of $18,521.63.10

That case is set out so fully, because it appears so clearly to have been
prepared precisely within the Commercial Code for normal litigation of
a sales case. The goods were accepted, so the buyer would have had an
obligation to pay the price.5 Breach appeared, however, and the buyer
was entitled to withhold payment to the extent of his own damage and
in doing so would not be in breach of the sales contract.52 Buyer's
damages would be the difference in value of goods delivered and what
they ought to have been53 and his lost profits.5" In the view of the court,
seller kept $21,341.72, and buyer's damages were ignored. Perhaps this
illustrates the limited utility of the affidavit of legality; perhaps the court
really thinks that cases in 37 Ga. App. are more legal law than the
Commercial Code. In Stanfield v. Pettibone Mulliken Corp., 5 the court
enforced the entire price, in spite of an acknowledged breach. The differ-
ence appears to be that neither the pleading nor the proof met the
standard needed when rights depend on provable differences of value. 51

All-Co. Drainage & Building Products, Inc. v. Ulmstead Enterprises,
Inc.57 raised more elaborate questions about buyer's damages, and ques-
tions of formation of contract as well. The parties ended up with a
dispute about the terms of the contract. The buyer's attention was at-
tracted by a newspaper advertisement seeking persons to deal in seller's
product, an underwater cement. Among other things the ad stated "100-
Pct. guarantee. Buy back on inventory at all times." After a period of
negotiations, buyer ordered a quantity of the product. The order appar-
ently made no reference to the repurchase possibility. Seller acknow-
ledged the purchase order, which among other things provided that "we
will repurchase the merchandise at original purchase price less 10%."

50. 122 Ga. App. at 827, 178 S.E.2d at 917-18. There was a total time price of $27,859.51.
51. GA. CODE ANN. § 109A-2-607 (I) (1962).
52. GA. CODE ANN. § 109A-2-717 (1962).
53. GA. CODE ANN. § 109A-2-714 (2) (1962).
54. GA. CODE ANN. §§ 109A-2-714(3), 715 (I) (2) (a) (1962).
55. 122 Ga. App. 426, 177 S.E.2d 261 (1970).
56. See GA. CODE ANN. §§ 109A-2-607 (4), 714 (2) (1962).
57. 123 Ga. App. 244, 180 S. E.2d 250 (1971).
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The buyer wrote a letter in which he asserted his understanding that
repurchase was to be at 100 per cent but in which he also indicated his
willingness to take the goods. Most such cases, of course, turn on suffi-
ciency of the evidence, once a verdict is in, and one can accept the court's
conclusion that after the seller limited the repurchase to 90 per cent
instead of the 100 per cent assumed by the buyer, the buyer acquiesced
in the smaller figure. If that amounted to a modification of an already
existing contract between the parties, it could be legally binding without
further consideration, 5 but it does not fit easily within the possibilities
for waiver.5 Apparently, the parties did not give the court the benefit of
an argument on section 109A-2-207, the basic rules governing cases of
conflicting offers and acceptances. The case might in any event have
been finally decided on the basis of a subsequent modification, with the
result the court reached. Since the concrete did not work, the case was
about the buyer's damages. In the mine run case, damages for breach
are based on the value of the goods, 60 but, as the court notes, the general
rule allows determining the loss in any manner that is reasonable. 6 What
is more, it is open to the parties to fix the measures of such damages in
their agreement.62 The problem here is that such an agreed remedy is
optional only, unless it is expressly agreed to be exclusive.63

Sellers have remedies too, of course. In some of the cases discussed
above, the buyers' rights were being used defensively in an acton initiated
by seller to enforce his claim, but the buyer's remedy was emphasized
because that seemed to be the trouble spot. Douglas & Lomason Co. v.
Crouch" was an action on open account for the price of goods. The
question at issue was largely evidentiary, but it was an important point
of evidence. A buyer has an obligation to pay for goods, once he has
accepted them, 5 and, if he does not, seller has an action for the price.66

Goods have to be received before they can be accepted because the buyer
has a right to inspect them before he accepts and pays.67 That was the
catch; the seller could not prove that the goods were delivered to the
buyer's employees. The case is interesting in the use of evidence of

58. GA. CODE ANN. § 109A-2-209 (I) (1962).
59. GA. CODE ANN. §§ 109A-2-208 (1), 209 (4), (5) (1962).

60. GA. CODE ANN. § 109A-2-714 (2) (1962).
61. GA. CODE ANN. § 109A-2-714 (I) (1962).
62. GA. CODE ANN. § 109A-2-719 (I) (a) (1962).
63. GA. CODE ANN. § 109A-2-719 (1) (b) (1962).
64. 122 Ga. App. 116, 176 S.E.2d 500 (1970).
65. GA. CODE ANN. § 109A-2-607 (1) (1962).
66. GA. CODE ANN. § 109A-2-709 (I) (a) (1962).
67. GA. CODE ANN. §§ 109A-2-513 (I), 606 (1) (a) (1962).
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seller's practice of requiring signed receipts of persons picking up goods.
Metro Chrysler-Plymouth, Inc. v. Pearce"8 was one of the all too

familiar strong-arm attacks on buyers by sellers, relying on their security
agreements. It did not work in this case, but the buyer was left with some
bruises anyway. The basis of the action would seem to have been seller's
rights under the conditional sales contract, but that was not in evidence,
perhaps because seller claimed a right to rescind because of a provision
at the bottom of buyer's order that it was "subject to satisfactory credit
rating." After the order was executed by the buyer, signed by the sales-
man, and initialed by an agent of the seller and credit information was
supplied by the buyer, he was informed his credit had been checked, and
a title retention contract of sale was executed. The automobile was then
delivered to him. When the seller undertook to sell the contract to a local
bank, it would not take the paper because "defendant's credit was not
approved." Seller then tried another financer for its paper; that one
would take it only if the down payment were increased by $500.68 After
this experience, the seller refused to surrender the necessary title papers
except on payment of the extra cash and, when that was refused, under-
took to "rescind" the contract because the buyer's credit was not ac-
ceptable.7" Rescission is a common remedy for fraud and it can be
accomplished by agreement of the parties, but it is not one of the reme-
dies normally available to a disappointed seller. He may cancel and,
given a title retention contract, recapture the goods in the event of de-
fault by the buyer, 7 but in this case on the evidence the buyer has made
no default, since he tendered all payments when due. The seller cannot
force him into breach by refusing to accept the money.72 If the seller has
reasonable grounds to feel insecure about the prospects of receiving
payment, he may demand assurances and, if they are not forthcoming,
treat that as a breach by buyer.73 It must be conceded that this mecha-
nism works best in other kinds of transactions, but there is certainly
nothing particularly reasonable about a seller's shouting breach when
he, himself, cannot find a financer who will take his chattel paper. There
was considerable difference of opinion on the court about the buyer's
claim for damages based on the seller's use of bail process.

68. 121 Ga. App. 835, 175 S.E.2d 910 (1970).
69. This buyer would be well advised to find out what has been squirrelled away in his credit

file.
70. Since the seller demanded summary judgment, the fact of buyer's credit was resolved

against him.
71. See GA. CODE ANN. § 109A-2-703 (f) (1962).
72. See GA. CODE ANN. § 109A-1-203 (1962); fair dealing,-GA. CODE ANN. § 109A-2-103

(I) (b) (1962); and see Comment 2 to UNIFORM COMMERCIAL CODE § 2-209 (1962).
73. GA. CODE ANN. §§ 109A-2-609 (1), (4) (1962); but he may not otherwise accelerate the

payment term just because he wants to. GA. CODE ANN. § 109A-1-208 (1962).
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There are two statutes that need notice. An act74 was passed, believe
it or not, to exempt people who buy and sell human hearts, livers, blood
and other essentials from tort liability for implied warranties. This is not
particularly significant, since the only usual ground for tort liability that
could be called warranty is in Ga. Code Ann. § 105-106 (Rev. 1968),
which is not likely to apply in such cases.

The problem with this legislation appears when we look at section 2.11
It has already been established that a hospital supplying blood in the
course of treatment is not selling goods.76 It is, or most certainly ought
to be, an unethical practice for a medical doctor to sell human hearts,
livers and other such things. The statute, therefore, can only protect
those commercial laboratories that buy blood from any willing seller,
frequently the well advertised denizens of skid rows, and sell it in one
form or another to unknowing buyers who feel a need for their products.
There is a technical problem in that the new section provides that injec-
tions, transfusions, transfers and transplantings shall not be considered
commodities. I should hope not; they never have been.

Section 6(a) of the Retail Installment and Home Solicitation Sales
Act was amended to permit rescission of contracts resulting from home
solicitation until midnight of the third business day after the day on
which the agreement is signed.77

COMMERCIAL PAPER

If an instrument is to have the advantages of negotiability under the
Commercial Code, it must contain an order or promise to pay money
and contain no other promise, order, obligation or power."8 It may refer
to or state that it arises out of a separate agreement,7" state that it is
secured,"0 or contain a statement that collateral has been given.8' A
conditional sale contract like that involved in Steelman v. Associates
Discount Corp. 2 is a contract for the sale of goods and, what is more,

74. Ga. Laws, 1971, p. 457, adding GA. CODE ANN. § 105-1105.
75. Ga. Laws, 197 1, pp. 457, 458, adding subsection (5) to GA. CODE ANN. 109A-2-316 (1962).
76. Lovett v. Emory University, Inc., 116 Ga. App. 277, 156 S.E.2d 923 (1967).
77. Ga. Laws, 1971, p. 560.
78. GA. CODE ANN. § 109A-3-104 (I) (b) (1962).
79. GA. CODE ANN. § 109A-3-105 (1) (c) (1962).
80. GA. CODE ANN. § 109A-3-105 (I) (3) (1962).
81. GA. CODE ANN. § 109A-3-112 (1) (b) (1962).
82. 121 Ga. App. 649, 175 S.E.2d 62 (1970).
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a security agreement. 3 With all of those extra terms, such an agreement
certainly cannot qualify as a clean promise to pay money that is required
for negotiability. If it is not a negotiable instrument, there can be no
holder in due course. In the normal situation an assignee of such a
contract8 4 is subject to any defenses or claims arising from the contract
between the account'debtor" and the original secured party, the assig-
nor.8" There is an exception if the buyer has agreed he will not assert his
defenses against an assignee. Such an agreement is enforceable by an
assignee who can establish that he took the paper for value, in good faith
and without notice, but he may not cut off a defense that would have
been good against a holder in due course.87 This rule has been criticized
by all the consumer protection organizations, and has been changed or
been refused application in a number of states when consumer goods18

are the subject matter of the sale.
The simple promise that a promissory note is supposed to be means

that it can almost never "speak the whole contract."8 It contains only
one party's obligation, and it is usually a breach by the other party that
gives rise to the defense. Though production of the instrument usually
entitles the holder, that is not so if the maker can establish a defense. 0

This is especially important when the enforcement is sought by a payee,
since, as a rule, all defenses are good against him.'

In addition to problems of the nature of negotiable instruments, we
have serious problems with the holder in due course and his rights. The
courts frequently note that under the Commercial Code a payee can be
a holder in due course,8 2 but they often fail to notice that even a holder
in due course does not take free of the defenses of any party with whom
he has dealt. Jones v. Sheffield93 gets into these problems. The alleged
defense by the defendant endorser was lack of consideration. It appeared
that he had endorsed for the maker's accommodation. In such cases the
payee knows of the accommodation and, therefore has knowledge, not

83. GA. CODE ANN. §§ 109A-9-105(I)(h), 201 (37), 401 (1)(1962).

84. It is chattel paper. GA. CODE ANN. § 109A-9-105 (1) (b) (1962).
85. The obligor under the contract. GA. CODE ANN. § 109A-9-105 (1) (a) (1962).
86. GA. CODE ANN. § 109A-9-318 (I) (a) (1962).
87. GA. CODE ANN. § 109A-9-206 (1) (1962).
88. See GA. CODE ANN. §§ 109A-9-109 (1) (1962).
89. That is where the court gets off on the wrong foot in Crosby v. Jordan, 123 Ga. App. 83,

179 S.E.2d 537 (1970).
90. GA. CODE ANN. § 109A-3-307 (2) (1962).
91. GA. CODE ANN. §§ 109A-3-306 (b) (d), 305 (2) (1962).
92. GA. CODE ANN. § 109A-3-302 (2) (1962).
93. 122 Ga. App. 574, 178 S.E.2d 299 (1970).
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notice only, of the defense. He cannot be a holder in due course. 4 In such
suretyship cases that does not matter, however, since an accommodation
party is bound to one who takes the instrument for value before due
whether or not he is a holder in due course."

Unless specifically denied in the pleadings each signature on a negotia-
ble instrument is admitted. When the effectiveness of a signature is put
in issue,9 6 the burden of establishing it is on the party attempting to
enforce the instrument, but it is presumed to be genuine or authorized
unless the purported signer is dead or incompetent.97 This is perfectly
good law. Why must cases like Morgan v. White9" and Tankersley v.
Security National Corp.9 get so deeply into titles 81 and 8 1A?

No one is liable on a negotiable instrument unless he has signed it,"°°

but the question who did sign keeps coming up. Signature by corporate
officers causes most of the trouble. Kramer v. Johnson'0 ' involved a note
signed by a man identified as "Secy." The name of his principal was
not given. The addition to that signature of a common corporate title
opened to the defendant an opportunity to show that it was understood
by the parties that it was to be a corporate obligation. 0o

Enough was said about Bostwick Banking Co. v. Arnold0 3 in last
year's survey, except to note that the supreme court has not been able
to find the law that "if the completion is unauthorized the rules as to
material alteration apply . ,, "0 Kypta v. Walters'05 is interesting,
because the little fellow finally got a whack at the scoundrel. Unable to
defend against the note in a third party's hands, the makers succeeded
in recovering from the payee for fraudulent misrepresentation.

North American Acceptance Corp. v. Jones'0 6 needs to be noted only
because a couple of words are missing and the court needed another code
citation for its result. The notes were forged, but the holder wanted to

94. GA. CODE ANN. § 109A-3-302 (I) (c) (1962).
95. GA. CODE ANN. § 109A-3-415 (2) (1962).
96. See GA. CODE ANN. § 20-801 (Rev. 1965).

97. GA. CODE ANN. § 109A-3-307 (I) (1962).

98. 121 Ga. App. 794, 175 S.E.2d 878 (1970).
99. 122 Ga. App. 129, 176 S.E.2d 274 (1970).

100. GA. CODE ANN. § 109A-3-401 (1) (1962).
lO. 121 Ga. App. 848, 176S.E.2d 108 (1970).

102. GA. CODE ANN. § 109A-3-403 (2) (b) (1962). The reverse is also true. A corporation, too,

had a defense to a note signed by an officer on its behalf but was, in fact, used for his own benefit,
at least as against a party on notice of that use. See D.A.D., Inc. v. Citizens & Southern Bank,

227 Ga. I I1, 179 S.E.2d 71 (1971).

103. 227 Ga. 18, 178 S.E.2d 890 (1970).

104. GA. CODE ANN. § 109A-3-115 (2) (1962).

105. 121 Ga. App. 448, 174 S.E.2d 193 (1970).
106. 122 Ga. App. 595, 178 S.E.2d 217 (1970).
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enforce them anyway, and relied on negligence, reliance and estoppel to
that end. An authorized signature is wholly inoperative as that of the
person whose name is signed unless he ratifies it or is precluded from
denying it'"7 because his negligence substantially contributed to its
having been made. 08

BANK DEPOSITS AND COLLECTIONS

The notable thing in this area was the addition of two sections to the
Code of Georgia'09 to provide for the declaration of banking emergencies
by the Governor during which times the functions of state regulated
banks would be suspended or limited. This could slow settlement for a
payment of items in collection channels, and the new sections" provide
that banks shall not incur liability on account of such delays.,'

SECURED TRANSACTIONS

The batch of secured transactions cases that came out during the
survey period was not particularly interesting. The pleadings in
Consolidated Pecan Sales Co. v. Savannah Bank & Trust Co."' recited
a considerable list of secured transactions -trust receipts, pledged ware-
house receipts, assigned accounts receivable. The court's decision is
something like a discussion of elegance in the bows and curtsies that
make for handsome procedure.

Non-possessory security interests are not enforceable, even against the
debtor, unless the debtor has signed a security agreement." 3 With one
exception, that was the obstacle the secured party faced in Food Service
Equipment Co. v. First National Bank."4

An unperfected security interest is subordinate to the rights of a per-
son who becomes a lien creditor without knowledge of the security inter-
est and before it is perfected."' In Fas-Pac, Inc. v. Fillingame,"0 the
secured party never did perfect and the court caught her at it. When one

107. GA. CODE ANN. § 109A-3-404 (I) (1962). (This the court used.)
108. GA. CODE ANN. § 109A-3-406 (1962). (This the court needed, since it sets the bounds of

preclusion.)
109. GA. CODEANN, §§ 14-1811, 1812 (Supp. 1971), added by Ga. Laws, 1971, p. 812.
110. See especially GA. CODE ANN. § 14-1812 (b) (Supp. 1971).
II. See, e.g., GA. CODE ANN. §§ 109A-4-213 (4), 302d (1962).

112. 122 Ga. App. 536, 177 S.E.2d 808 (1970).
113. GA. CODE ANN. § 109A-9-203 (I) (b) (1962).
114. 121 Ga. App. 421, 174 S.E.2d 216 (1970).
115. GA. CODE ANN. § 109A-9-301 (1) (b) (1962).
116. 123 Ga. App. 203, 180 S.E.2d 243 (1971).
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obtains judgment on a security agreement, the priority of the judgment
dates from the perfection of the security interest," 7 but it does not
amount to a perfection. If there has been no perfection, the judgment is
just another judgment.

The notices required in the event of a foreclosure under section 109A-
9-504 were discussed in John Deere Co. v. Lindsey Landclearing Co.,1 8

of which enough was said at the beginning of this paper. The same
questions were brought up in Motor Contract Co. v. Sawyer,"' where
notice of redemption under the Motor Vehicle Sales Financie Act10 was
raised in defense to a claim for deficiency judgment. That special act, if
it applied, would govern,' but it does not apply. The special act regu-
lates sales by dealers, not "One Ragsdale." Unfortunately, the opinion
might lead some to believe that the Act did not apply because the con-
tract was not a purchase money security interest. It is not necessary for
a purchase money interest that it be a title retention contract. A bill of
sale to a finance company will be a purchase money agreement if the
proceeds of the loan were in fact used in the purchase. 2

Holden v. Peoples, Inc.'2 3 was another case under the Motor Vehicle
Sales Finance Act. The question is, why do people waste money on
appeals like this?

Redjearn v. Citizens & Southern National Bank 24 was an action
against a guarantor; the law of suretyship is not even mentioned in the
opinion.2 5

117. GA. CODE ANN. § 109A-9-501 (5) (1962).
118. 122 Ga. App. 827, 178 S.E.2d 917 (1970).
119. 123 Ga. App. 207, 180 S.E.2d 282 (1971).
120. GA. CODE ANN. ch. 96-10 (Rev. 1958).
121. GA. CODE ANN. § 109A-9-203 (2) (1962).
122. GA. CODE ANN. § 109A-9-107 (b) (1962).
123. 122 Ga. App. 269, 176 S.E.2d 516 (1970).
124. 122 Ga. App. 282, 176 S.E.2d 627 (1970).
125. See GA. CODE ANN. tit. 103 (Rev. 1968).
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