
1970 CIVIL RIGHTS CASES IN THE FIFTH CIRCUIT*

During the survey period the United States Court of Appeals for the
Fifth Circuit decided over 125 cases dealing with the Constitution and
federal statutes touching the area of civil rights. A vast majority of the
cases were concerned with the desegregation of public school systems
in accord with the latest Supreme Court decisions. Cases in the desegre-
gation area which are repetitious of fact and law have been eliminated
from this survey in order to present a chronological and clear review of
the developments in desegregation law, which, during this period, were
tailored to remove all vestiges of discrimination, root and branch, from
the public school systems. The remainder of the survey will deal with
public accommodation, employment, and other areas protected by var-
ious civil rights laws and the Constitution.

SCHOOL DESEGREGATION

Introduction

When we allow freedom's ring, when we let it ring from every village
and every hamlet, from every state and every city, we will be able to
speed up that day when all God's children, black men and white men,
Jew and Gentiles, Protestants and Catholics, will be able to join hands
and sing in the words of the old Negro spiritual, "Free at last! free at
last! thank God Almighty, we are free at last!"'

The mandates of the school desegregation cases during this survey pe-
riod were, in spirit and direction, a step closer to that "dream." Alto-
gether, five essential areas of school life have to be desegregated before
unitary non-racial school systems can be achieved. These areas are:

a. Student bodies
b. Faculty and staff
c. Transportation
d. Extracurricular activities
e. Facilities'

* This survey was written by Richard G. Nadler, third year law student, Walter F. George

School of Law, Mercer University. This article was prepared to fill the void left by the omission
of this survey area in the 1971 Annual Fifth Circuit Survey.

I. See Speech by Dr. Martin Luther King, Jr. delivered August 25, 1963, in Washington, D.C.,
Representative American Speeches 47-48 (Thorssen ed. 1964).

2. See Ellis v. Board of Pub. Instruction, 423 F.2d 203, 204 (5th Cir. 1970).
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The Fifth Circuit during the survey period was preoccupied with appeals
developing standards to meet the problems involved in desegregation of
these areas of school life in order to achieve constitutional unitary sys-
tems. But before these cases in the survey period are examined, a bit of
history is needed in order that recent decisions may be compared to
older ones.

History

In 1967, in Singleton I,3 the Fifth Circuit held that an effective
desegregation plan includes:

I. Desegregation at a faster rate than one grade per year.
2. Assignment without regard to race of each pupil new to the sys-

tem in grades not reached by the plan.
3. Simultaneous operation of the plan from both high school and

elementary ends.
4. Abolition of dual school attendance areas contemporaneously

with the application of the plan to respective grades.
5. Admission of blacks to any school for which they were otherwise

eligible without regard to race.'
Also in 1967, the "freedom of choice" plan was given approval by the

Fifth Circuit in United States v. Jefferson County Board of Education,5
where even though the constitutional test was.whether the plan was
working, "freedom of choice" was found to be consistent with the guide-
lines set by H.E.W. as authorized by the Civil Rights Act of 1964.1
However, a year later in 1968 in Green v. City School Board,8 the issue
was again raised as to whether a "freedom of choice" plan constituted
adequate compliance with the mandate of Brown II in achieving "a
system of determining admission to the public schools on a non-racial
basis."' 1 The Supreme Court declared in Green that:

Although general experience under "freedom of choice" to date has

3. Singleton v. Jackson Municipal Separate School Dist., 355 F.2d 875 (5th Cir. 1966).
4. Id. at 867.
5. 372 F.2d 836 (5th Cir. 1966), affd en banc, 380 F.2d 385 (5th Cir. 1967), cert. denied sub

norn, Board of Educ. v. United States, 389 U.S. 840 (1967).
6. See 45 C.F.R. § 80 (1964); General Statement of Policies Under Title V1 of the Civil Rights

Act of 1964 Resecting Desegregation of Elementary and Secondary Schools, 45 C.F.R. pt. 181
(1964).

7. See 78 Stat. 241, 42 U.S.C.A. §§ 2000a-2000h (1970).
8. 391 U.S. 430 (1968).
9. Brown v. Board of Educ., 349 U.S. 294 (1955).
10. Id. at 301.
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been such as to indicate its ineffectiveness as a tool of desegregation,
there may well be instances in which it can serve as an effective device.
Where it offers real promise of aiding a desegregation program to
effectuate conversion of a state imposed dual school system to a uni-
tary, non-racial system, there might be no objection to allowing such
a device to prove itself in operation. On the other hand, if there are
reasonably available other ways, such as for illustration zoning, prom-
ising speedier and more effective conversion to a unitary non-racial
system, "freedom of choice" must be held unacceptable."

Since, as a matter of historical fact, the desegregation of Southern
schools was progressing at a snail's pace in the early survey period, a
look at important appeals to the Fifth Circuit after Green and other
Supreme Court precedents will, as an overall picture, show dramatic
changes by the Fifth Circuit in bringing about desegregation.

After Green

Hall v. St. Helena Parish School Board was a consolidated appeal
of 38 cases from the United States District Courts of Louisiana. The
Fifth Circuit expounded numerous principles which seemingly set the
scene for a quick burial of dual school systems. The case held that the
school boards had an affirmative duty to abolish all vestiges of state-
imposed segregation in the public schools, and the district courts were
to examine each case as to the effectiveness of the proposed plan in
achieving desegregation; but if under a plan there were "no whites or
only a small percentage of whites attending formally all-Negro schools,
or only a small percentage-of Negroes enfolled in formally all-white
schools, then the plan, as a matter of law, was not working, '"'3 and the
good faith of the school board was not in itself the measure of effective-
ness. After reviewing the change-over since the implementation of the
"freedom of choice" plans in the 38 school systems, where out of all the
students in all the districts, only two white students had exercised their
choice of attending an all-back school, and the attendance of blacks at
white schools was less than five per cent, the Fifth Circuit concluded
that "freedom of choice" was not working in that it did not offer a real
prospect of creating a unitary system. The appeals were remanded to
the district courts with instructions for the school boards to present
realistic and workable plans, the Fifth Circuit suggesting as alternatives:

11. 391 U.S. at440-41.
12. 417 F.2d 801 (5th Cir. 1969).
13. Id. at 807.
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Geographic zoning.
Pairing of schools or grades.
Educational clusters of parks.
Rearrangement of transportation routes.
Consolidation of schools.
Appropriate location of new school construction sites.
Majority to minority transfers.

The Fifth Circuit further held that faculty desegregation was equally as
important as pupil assignment in that the pattern of teacher assignment
must not be identifiable as tailored for a heavy concentration of either
black or white schools. After Hall followed a series of cases in which
"freedom of choice" had been formally accepted. It was now, in these
cases, rejected with a common holding:

If in a school district there are still all Negro schools, or only a small
fraction of Negroes enrolling in white schools, or no substantial inte-
gration of faculties and school activities, then, as a matter of law, the
existing plan fails to meet the constitutional standards established in
Green.4

However, in United States v. Baldwin County, 5 the Fifth Circuit ap-
proved a district court's order that a "freedom of choice" plan was
acceptable in that it was better than a residential zoning plan since, with
the existing residential pattern, a residential plan would result in creat-
ing another dual system; but the school board's duty to disestablish the
dual system was not discharged "simply by opening the doors of white
schools to Negro applicants."'" Since only nine of eleven schools in-
volved had become partially desegregated, the case was remanded to the
district court to complete desegregation, including that of the two re-
maining schools.

In United States v. Choctaw County Board of Education,7 the Fifth
Circuit surmised:

Some day in the not-far distant future this court should be able to say
to a school board "You have met the standards implicit in the Consti-
tution and explicit in our judicial mandate; go about your business of
educating children." 8

In reviewing the performance of school boards "freedom of choice"

14. 417 F.2d at 836.
15. 417 F.2d 848 (5th Cir. 1969).
16. Id. at 849-50.
17. 417 F.2d 838 (5th Cir. 1959).
18. Id. at 839.
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plan, the court found such plans to be unsuccessful in that there were
still all black schools, there was only token student desegregation, and
there was no faculty desegregation. However, the court stated that a
"freedom of choice" plan is not per se unconstitutional. Nor is a school
desegregation plan based on zoning per se constitutional. 9 The case was
remanded to the district court with instructions to give the case the
highest priority, to require the school board to submit a new plan based
on zoning and pairing of schools, and to require the board to make
reports to the court on the effectiveness of the desegregation plan. Ma-
jority to minority transfers were to be allowed when the student applied
for a transfer from a school where his race was in the majority to a
school where his race was in a minority. The mandate of the Fifth
Circuit was to provide for elimination of the all-black school by the start
of the 1969-1970 school term. The court also held that "[an old Negro
school even if desired by the students and their parents is just as wrong
constitutionally, as an all-white school desired by white students and
parents. '"20

In a companion case, Choctaw County Board of Education v. United
States,2 the Fifth Circuit affirmed the district court's order that the
school board close an all-black school where the physical facilities,
equipment, and the instructional materials available at the all-black
school were inferior to the white and predominantely white elementary
schools in the county, finding that the school board had deprived stu-
dents at the black school of educational opportunities to be found in
other schools in the district, and that when such a school has only black
students, the closing of the school will promote desegregation.

United States v. Hinds County School Board2 involved a consoli-
dated appeal of 25 school desegregation cases. The common issue again
presented was whether "freedom of choice" could be used as a method
of disestablishing the dual school systems. The test established in this
case by the Fifth Circuit was "whether the school board's existing plan
of desegregation is adequate to convert the dual school system to a
unitary system in which racial discrimination would be eliminated root
and branch?"' 3 Applying this test, the Fifth Circuit found that the
school boards would not be able to rely on "freedom of choice" as a
method of disestablishing their dual school systems in that no white

19. Id. at 841.
20. Id. at 842.
21. 417 F.2d 845 (5th Cir. 1969).
22. 417 F.2d 852 (5th Cir. 1969).
23. Id. at 854.
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student had attended any traditionally black school in any of the school
districts; hence the systems continued to operate and maintain their dual
schools.

It should be noted that the preceding cases failed to set a deadline in
which the school districts would be required to complete desegregation.
Brown II has required "all deliberate speed," and Green had required
"workable and realistic plans." And yet, in 1969, 107 years after eman-
cipation and fourteen years after all schools were ordered desegregated,
the schools were still moving at a snail's pace in achieving desegrega-
tion. Finally, in October 1969, the United States Supreme Court in a
landmark decision decreed an end to the procrastinated desegregation
in Alexander v. Holmes County Board of Education." "Effective imme-
diately . . .school districts . . .may no longer operate a dual school
system based on race or color .... ,,21 Thus, the doctrine of "all deliber-
ate speed" in Brown II was given a respectful burial and the decrees to
follow were to "shift from the status of litigation to one of unitary
operation pending litigation. ' 2

.

Singleton II/ 7 was the controlling precedent for school desegregation
for the majority of the remaining cases in this survey period. The decree
of the Fifth Circuit in this case ordered:

I. Desegregation was to require immediate operation as unitary
systems;

2. Suggested modifications were not to delay the implementation of
unitary systems; and

3. Integration plans were to be completed by February 1, 1970, to
be effective in the fall of 1970. The delay in the merger of student bodies
to the fall of 1970 was modified by the order of the Supreme Court in
Carter v. West Feliciana Parish School Board,28 which held that time
was of the very essence and that desegregation taking effect as of the
fall of 1970 was too late.

Time of the Essence

In United States v. Hinds County School Board,29 which was a con-
solidation of 25 desegregation cases, the Fifth Circuit ordered that per-

24. 396 U.S. 19 (1959).
25. Id. at 20.
26. Frank v. Braddock, 420 F.2d 690, 691 (5th Cir. 1969).
27. Singleton v. Jackson Municipal School Dist., 410 F.2d 1211 (5th Cir. 1969).
28. 396 U.S. 226 (1970), sub nom, Singleton.
29. 423 F.2d 1264 (5th Cir. 1969).
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manent plans be prepared and immediately enforced as distinguished
from interim plans:

1. The time between the date hereto (November 7, 1969) and Decem-
ber 31, 1969, shall be utilized in arranging the transfer of faculty,
transfer of equipment, supplies and libraries where necessary, the re-
constitution of school bus plans. . . .This activity shall commence
immediately. The Office of Education plans will result in the transfer
of thousands of school children and hundreds of faculty members to
new schools. Many children will have new teachers after December 31,
1969 . ..
2. No later than December 31, 1969, the public attendance pattern
and faculty assignments in each district shall comply with the respec-
tive plans.30

The question arose in Hall v. St. Helena Parish School Board3' as
to the validity of desegregation plans that had been approved previous
to the change of law in Singleton III and Carter. Hall had been before
the Fifth Circuit one year previously, and there, geographic zoning had
been approved. The previous order was reversed because the plan could
no longer stand in the face of supervening changes in the law. Baird v.
Benton County Board of Education32 further expounded this principle
by holding that any change of law or fact is binding even after an
original judgment is rendered if the original judgment imposes mandates
different from those of Singleton III. Therefore, here, the earlier judg-
ment was vacated and the case remanded to the district court for further
proceedings in conformity with Singleton III.

Bi-racial A dvisory Committee

Acree v. Richmond County Board of Education33 is an example of
the use of bi-racial advisory committees to implement complete desegre-
gation of schools. In Richmond County the schools were racially identi-
fiable, both as to the composition of the student bodies and to the
faculties. Since "piecemeal litigation and review affords little promise
of dismantling the dual system ' '3 4 it was ordered that a bi-racial advi-
sory committee comprised of names submitted by the parties to the
action be appointed to confere with the school board, H.E.W., and

30. Id. at 1268.
31. 424 F.2d 320 (5th Cir. 1970).
32. 421 F.2d 700 (5th Cir. 1970).
33. 429 F.2d 387 (5th Cir. 1970).
34. Id. at 388.
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others to formulate a terminal desegregation plan.

Assignment of Pupils

A large number of cases in the Fifth Circuit dealt with construing the
mandate of Singleton III relative to the effectiveness of a plan creating
the unitary system. Ellis v. Board of Public Instruction" held that a
neighborhood school system cannot be a system where variances are
allowed so as to permit children a choice of not attending the nearest
school to his residence and thereby avoiding assignment to a formerly
black or white school. Fifty-one per cent of the black children had been
assigned to all-black schools under the Orange County plan and vari-
ances had been allowed in the neighborhood school assignment system
which resulted in some white students attending schools located farther
from home than were the nearby schools where the student body was
all black. The Fifth Circuit declared this not to be a unitary school
system. It said that such a system was similar to the typical Southern
dual systems in operation prior to Brown I & II, where a black student
would be assigned to the nearest black school and a white student would
be assigned to the nearest white school; white students might pass a
black school or schools en route to the white school. The Fifth Circuit
held that in order to approve a neighborhood school assignment system,
and to be constitutional, the system must be a unitary system whereby
a student must attend the school nearest his home whether it was for-
merly a black or white school, limited only by the capacity of the school,
and then to the next nearest school.

Achievement testing programs used in the assignment of pupils were
renounced by the Fifth Circuit in United States v. Sunflower School
District." In essence, the schools involved were being operated as dual
systems as a result of this discriminatory testing. The Fifth Circuit
declared that testing was not to be employed until a unitary school
system was first established.

Edwards v. Greenville Municipal Separate School District37 was con-
cerned with a high school desegregation plan whereby all students of all
races in grades II and 12 would attend one school and all students of
all races in grade 10 would attend another school, resulting in racial
balance in both schools. The Fifth Circuit approved the plan despite
some objections by educators to separation of one grade from all other

35. 423 F.2d 203 (5th Cir. 1970).
36. 430 F.2d 839 (5th Cir. 1970).
37. 431 F.2d 365 (5th Cir. 1970).
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grades. In the same case the court further held that the regard to ele-
mentary schools, where a plan is based on geographic attendance zones
with each child, regardless of race, required to attend the school situated
in the zone wherein he resides, if the plan would result in most of the
schools in the district having either predominantly black or white stu-
dent bodies, the plan would fail even if there were no black or white
schools.

Also, in regards to pupil assignment, the Fifth Circuit in Henry v.
Clarksdale Municipal Separate School District38 rejected the proposed
neighborhood school system over the objection that the children were
being required to walk up to two miles under the approved plan, as
opposed to one-half mile under the neighborhood system, saying that
"[b]arriers which did not prevent enforced segregation in the past will
not be held to prevent conversion to a full unitary system. 139

Pairing

Pairing and clustering of formerly all-black schools with all-white
schools was found in many instances to be an effective method of deseg-
regation. In Allen v. Board of Public Instruction,40 the Fifth Circuit
considered a district court order which had rejected pairing and cluster-
ing as recommended by the Florida School of Desegregation Consulting
Center at the University of Miami. The district court instead accepted
the school board's plan which resulted in thirteen of the schools having
an enrollment that was 90 per cent or more black, the black students
being assigned to the thirteen schools constituting 68 per cent of the
total number of black elementary students in the county. The Fifth
Circuit reversed the rejection of the pairing technique, holding:

In the conversion from dual school systems based on race to unitary
school system, the continued existence of all-Black or virtually all-
Black schools is unacceptable where reasonable alternatives exist. And
it is clear that one acceptable way to achieve reasonable alternatives
is by pairing schools. The tenor of our decision is unmistakable; where
all-Black or virtually all-Black schools remain under a zoning plan,-but
it is practicable to desegregate some or all of the schools by using the
tool of pairing, the tool must be used . . . .It is now clear beyond
peradventure that the tool of school pairing-a most viable tool in the
school desegregation process-must be enforced where it is practicable

38. 433 F.2d 387 (5th Cir. 1970).
39. Id. at 394.
40. 432 F.2d 362 (5th Cir. 1970).
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and desegregation cannot be achieved by other means.',

However, in Lee v. City of Troy Board of Education," the plan involved
had achieved a unitary system, but grades I through 3 of one elementary
school were all black. H.E.W. submitted a proposal that these three
grades be paired with the first three grades of a school across town. The
Fifth Circuit rejected the plan because the children involved would have
to traverse the business district of the city and there was no transporta-
tion system. The pairing plan did not meet the "practicable" standards
of A llen.

Bussing

In United States v. Board of Trustees of Crosby Independent School
District, 3 an appeal was taken from a district court order reconstitut-
ing bus routes in order to create a unitary system. The Board of Trustees
challenged the order as to bussing in light of the Civil Rights Act of
1964.11 The Fifth Circuit affirmed the lower court decree, holding that
since the systems involved already possessed ample transportation facil-
ities formerly used to transport students to all-black and predominantly
white schools, this bussing did not violate the Civil Rights Act of 1964.11
The order merely involved a change in transportation routes and prac-
tices.

Taylor v. Ouachita Parish School Board" further illustrated the prin-
ciple of Singleton III that school systems already having transportation
systems were to be reexamined to insure the "[tiransportation of all
eligible students on a non-segregated basis."47 The court in Taylor re-
jected a school desegregation plan in which white students would be
bussed twenty miles to high school rather than ten miles to a formerly
all-black school.

41. Id. at 367.
42. 432 F.2d 819 (5th Cir. 1970).
43. 424 F.2d 625 (5th Cir. 1970).
44. See 42 U.S.C. § 2000c-6 (1970) which provides:

Provided that nothing herein shall empower any official or court of the United States
to issue any order seeking to achieve a racial balance in any school by requiring the
transportation of pupils or students from one school to another or one school district to
another in order to achieve such racial balance. . ..

45. Id., see also Swann v. Charlotte-Mecklenberg Bd. of Educ., 402 U.S. 1 (1971).
46. 424 F.2d 324 (5th Cir. 1970).
47. 419 F.2d at 1218.
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Faculty

Carter v. West Feliciana Parish School Board48 concerned itself with
a school board which, anticipating its need to reduce the system's teach-
ing staff as a result of a downward trend in enrollment, used the achieve-
ment tests of the National Teacher Examination as one of its bases in
determining which teachers would not be rehired. The plaintiffs alleged
that the test was discriminatory against blacks, but the district court
held that even if the test was discriminatory towards black teachers vis-
a-vis white teachers, there would not be discrimination in the legal sense
since the dismissal of teachers was to be made proportionately among
white and black teachers so as to maintain the faculty assignment ratio
among the two races. The Fifth Circuit reversed, holding that Singleton
III did not stand for the freezing of the faculty ratio which was present
when the faculty desegregation began, but rather that faculty desegrega-
tion would be accomplished by a system-wide ratio as a rule for each
particular school in the system and once a unitary system was estab-
lished there was to be used a merit system which could provide change
as a result of non-discriminatory objective standards. The case was
remanded to the district court for findings of fact as to the allegation
of the discriminatory nature of the National Teachers Examination and
as to other facts such as the objectivity and reasonableness of the criteria
the school board was to use in reducing the faculty.

Reform Schools

It is interesting to note that the requirements of Singleton III & IV
were partially applied to reform schools. In Montgomery v. Oakley
Training School,49 the court was concerned with two juvenile reform
schools in Mississippi, one all-black, the other all-white. Both schools
accommodated both sexes. Appellant contended that the district court's
order requiring that juveniles be assigned to schools regardless of race
was inadequate in that it did not call for the transfer of juveniles pre-
viously assigned, nor did it provide for integration of classrooms, dormi-
tories, athletic programs and other activities and services. The Fifth
Circuit held that it would serve no purpose to transfer juveniles pre-
viously assigned from one school to another since most of the children
would be eligible for parole soon and transferring these delinquents
from one school to another might interrupt their rehabilitation and

48. 432 F.2d 875 (5th Cir. 1970).
49. 426 F.2d 269 (5th Cir. 1970).
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delay their parole. The Fifth Circuit did, however, agree that the district
court's order was deficient concerning the integration of facilities and
activities, and remanded the case back to the district court for a plan
to provide integration of such and particularly the faculty without wait-
ing for the filling of vacancies on a non-racial basis.

Dissenting Opinions

Prior to Alexander, Judge Bell in a timely dissent said, in part,

I am in fundamental disagreement with the approach of an appellate
court stipulating the details of the transition plans where couched in
terms of constantly escalating interim demands. The specter of escala-
tion, with no ends in sight, retards the disestablishment process.

Congress has never acted as it could have under § 5 of the Four-
teenth Amendment to set uniform standards for disestablishing dual
school systems. Meanwhile, no court has defined "disestablishment."
My view continues to be that school systems are entitled to know the
ultimate standard. 50

Thereafter, Alexander and Carter mandated that desegregation was to
be completed permanently by February 1, 1970. But time to implement
all of the changes, even on the summary calendar, was not time enough
in many cases. A most interesting dissent was rendered by Judge Clark
in Harvest v. Board of Public Instruction,5 where in a per curiam
opinion a motion of the school board for a stay of a district court order
of January 29, 1970, requiring immediate desegregation was denied.

The order of the District Court, in the guise of enforcing the Four-
teenth Amendment right of Negro citizens to equal protection of law,
deprives literally thousands of children of major educational benefits.
A proper analysis will disclose that the orders does not enforce a right
but rather creates a wrong. There is no statutory or constitutional right
to enforced racial integration. Yet that is the only "right" that will be
conferred by this order, rearranging students so close to the end of a
year.

With only 54 days of attendance time left in the 1969-70 school
term, young children, wholly without blame, are separated from their
classmates or their teachers or their schools, or all three. The only
proof before this Court shows that the result of this last minute shuffle
will be destructive of existing educational values and utterly without a
redeeming equity of any sort. The greatest irony of it all is that the

50. 417 F.2d at 848.
51. 425 F.2d 1224 (5th Cir. 1970).
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impact of what is enjoined will fall most heavily on the Negro children
affected.

It has been advanced as justification for this order that -the school
district officials have known for some time that such a student change-
over could be required. This is not pertinent at all. Even the assump-
tion that these officials had been guilty of deliberate delay could not
justify taking rights away from school children. If equity demands that
punishment be inflicted, it surely should be fastened on the guilty-not
upon the innocent. What is being taken from these children by approv-
ing this order is the very. right nominally enforced,. the right to equal
educational opportunity. That right is no longer viable when it is used
as a pall to cover what naked could readily be seen as a deprivation of
educational benefits.

A large part of the cause of the disheartening failure of court experi-
mentation with school desegregation is that we have fallen into the
practice of dealing with statistics. The Manatee County problems we
face today cannot be adequately understood or expressed by numbers
of percentages. It can only be comprehended in terms of individual
lives. We wholesale the "rights" of Susan and Bill and Tommy and
nameless thousands of other unknowns. They lose their identity in a
complex ocean of faces. Only the color of their skin becomes impor-
tant to our en masse reasoning. Justice takes on a strange appearance
indeed when she takes off her blindfold and weights her scales to be
sure, sometimes ten times sure, that the personal rights of each individ-
ual robber or murderer have not been brushed or bruised, yet we herd
guiltless youngsters about with seeming abandon, never knowing who
they are, or what their special problems may be, or what we do to their
lives or to the lives of those who love them and are charged with the
legal duty to care for them.

Precedent certainly does not justify what the majority here allows
to stand. No school district has ever been disrupted at this late a point
in a school term. In fact, this very court has already recognized that
the immediate desegregation requirement of the Supreme Court does
not have to blind us to the educational realities resulting from its
application to specific school situations. In Hall v. St. Helena Parish
School Board, 424 F. 2d 320 (5th Cir. 1970), we refused interdiction
of the term in that school district, which had approximately five weeks
remaining for elementary students, and permitted compliance to begin
at the 1970-71 term. The difference between the St. Helena Parish and
Manatee County cases is not one of principle but of degree, and only
slight degree at that.

Based on the facts of record before us I would, without the slightest
hesitation, grant the stay requested for the short duration of the pres-
ent school term. It may be that all of the parties to this action will
agree that it would be unwise to effectuate this order at this point in
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time. If they do then the school session could be completed without
disruption, for after all it is their lawsuit and they may waive this
court-fashioned "relief" if neither side really wants it. If they do not,
I can only hope that when history records the results of this Easter
edict it will show that somehow all the children affected, both Negro
and White, suffered less damage than I now anticipate. 5

PUBLIC ACCOMMODATIONS

It is well settled that discriminatory treatment of persons in public
accommodations as to race, religion, sex or national origin is in viola-
tion of the law. And yet, what constitutes a discriminatory practice is
still questionable. During this survey period, the Fifth Circuit answered
a few more questions along this line in further interpreting the Civil
Rights Acts of 1866, 1870 and 1964.

In United States v. Cramer," the complaint alleged that the defen-
dant maintained in the operation of his restaurant a dining room in the
front portion of the establishment in which only whites were served, and
also maintained a separate dining area in the back of the establishment
for blacks. The relief sought included (1) an injunction restraining the
proprietor from maintaining these dual dining areas, (2) an order to the
defendant requiring him to post signs in and on the door of the formerly
black dining area stating that the restaurant was in all areas open to all
persons regardless of race, and (3) an order to close the separate dining
room that was used only by blacks on a freedom of choice basis and
serve all patrons in the main dining room, using the spare dining room
only after filling the main dining room. The district court granted the
first two prayers for relief as per the stipulation and consent judgment
of the parties; but as to the third (which was not stipulated to), denied
a hearing on the merits, stating:

[Tihe Court feels that the law does not go to this extent in requiring a
man or specifying how a man . . . shall use his property if he is not
violating any provision of the Civil Rights Act and is operating on a
nondiscriminatory basis. . . . I don't believe that the law would be so
high handed as to tell a man whether he should use the front portion
of his building before he used the back portion . . .4

The appellant contended the above holding to be in error in that the
additional relief sought was necessary to overcome the effects of past

52. Id. at 1224-25.
53. 418 F.2d 692 (5th Cir. 1969).
54. Id. at 693.
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discrimination, and that a hearing on the merits should be allowed so
that appellant could show the bad faith of appellee, thus avoiding dis-
crimination. The Fifth Circuit reversed in accordance with Federal Rule
of Civil Procedure 52.11 The action was remanded to the district court
for findings of fact as to the alleged bad faith and with directions to
grant affirmative relief if the prohibitions in the injunctions were not
adequate to prevent future violations.

Miller v. Amusement Enterprises, Inc.5" was concerned with racial
discrimination in the operation of Fun Fair Park in Baton Rouge,
Louisiana. On a prior appeal, the Fifth Circuit held that the discrimina-
tion was forbidden by Title II of the Civil Rights Act of 1964. On
remand, the district court rescinded its prior order, but declined to grant
attorney fees because at the time of the incident involved and even up
to and after the initial hearing, it was of the opinion that defendant was
not operating in violation of Title 42 Sections 1983 and 1988.

The Fifth Circuit reversed the district court, reasoning that the -dis-
trict court was not dealing with retroactive effects of a change in the
law, but rather with the effect of a statute which was in force at the time
of the acts complained of. The Fifth Circuit said:

Since Congress expressly denied damages, out of which contingent fees
could be generated, as a sanction under Title II and yet committed
effectual enforcement to individuals acting as "private Attorney Gen-
eral" whose status and economic resources would seldom permit such
victims of forbidden discrimination to pay for legal counsel, it is clear
that the statutory allowance of attorney fees . . . was a vital part of
the whole scheme. To allow attorney fees only in exceptional cases
would therefore frustrate the Congressional purpose. . . . What is
required is not an obligation to pay attorney fees, rather what-and
all-that is required is the existence of a relationship of attorney and
client; a status which exists wholly independently of compensation, as
witness the effective service of counsel in the defense of criminal cases,
the assertion of post-conviction habeas remedies and how wide spread
organized services on behalf of the poor.57

Lee v. Southern Home Site Corp.8 was an action concerning discrim-
ination relative to the sale of real property on the basis of race. This
appeal was brought pursuant to the thirteenth amendment and the Civil
Rights Act of 1866. The plaintiff-appellant, a black, sued for injunctive

55. Id.
56. 426 F.2d 534 (5th Cir. 1970).
57. Id. at 538-39.
58. 429 F.2d 290 (5th Cir. 1970).
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enforcement of his right to purchase certain real property which had
been denied him solely because of his race, in that the appellee had
offered via circular letters lots for $49.50 each provided: "You must be
a member of the white race." Upon receiving one of the letters the
plaintiff went to defendant's office taking with him the letter and $50
which upon tender was refused because he was black. The district court
enjoined the defendant from future discrimination against blacks and
further commanded that the plaintiff be given the opportunity to pur-
chase a lot, but denied punitive damages in that the plaintiff had suf-
fered no monetary damages. The appellant asserted that the district
court erred in

1. Refusing to assess punitive damages.
2. Refusing to allow recovery of reasonable attorney fees.
3. Refusing plaintiff's post judgment motion commanding the de-

fendant to publish notice concerning his illegal action of racial discrimi-
nation and offering to convey the lots to blacks so affected.

In response to the first issue concerning punitive damages, the Fifth
Circuit affirmed the lower court's order denying punitive damages in
that (1) plaintiff had not suffered monetary damages, (2) punitive dam-
ages are to be assessed only when a defendant has acted wilfully and in
gross disregard for the rights of the complaining party, and (3) punitive
damages are "[niot a favorite in law and are to be allowed only with
caution and within narrow limits."59 The Fifth Circuit went on to discuss
the recent finding that the Act of 1866 prohibiting racial discrimination
in the sale of any land"0 was still in force and how, due to the recent
decisions and defendant's refusal to tender the deed, the brief lapse of
time would be relevant to the wilfullness or wantonness of defendant's
acts.

The latter two issues raised concerning recovery of reasonable attor-
ney fees and a published notice were remanded to the district court with
directions. As to the first issues, the recovery of reasonable attorney fees
was proper Where exceptional circumstances in the area of civil rights
call for their allowance "in order to do justice between the parties."',
But, in view of the absence of findings of fact, the case was remanded
for further findings. As to the second issue, i.e., that the defendant

59. Id. at 294.
60. 42 U.S.C. § 1982 (1970) provides: "All citizens of the United States have the same right,

in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell,
hold and convey real and personal property." See Jones. v. Alfred H. Mayer Co., 392 U.S. 409
(1968).

61. 429 F.2d at 295.
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publish in five newspapers an advertisement to run for at least one week
stating that:

(a) Defendant had sent letters to persons throughout the area offer-
ing lots worth $600 in ocean beach property for sale at $49.50 each
(b) Defendant had limited the offer to members of the white race
(c) Such racial discrimination had been declared illegal by a federal
court
(d) Black citizens who had received such a letter now had the right
to claim a lot for $49.50, with no other condition
(e) Black citizens could claim a lot by bringing their letters or an
affidavit saying that they had received a letter from the defendant,"

the Fifth Circuit affirmed the district court's denial of the relief since
the defendant did not have a listing of those to whom it sent letters and
therefore he had no means by which to contradict an ex parte affidavit.
To allow anyone who read the published notice and who proposed to
make an affidavit that he received the letter to tender $49.50, and with-
out further process to acquire a lot then valued in excess of $600, would
be to deprive owners of their property without due process of law. The
issue was remanded with this mandate:

[A]ny person who can present a letter received by him, and who can
show by competent evidence that, in good faith, he was either deterred
to prevented from acquiring a lot by reason of racial restraint, is
entitled to the same relief as Lee (Plaintiff).63

One of the most controversial public accommodations case before the
Fifth Circuit during this survey period was Palmer v. Thompson. 4 This
appeal was from a class action by black citizens of Jackson, Mississippi,
who alleged discriminatory conduct by city officials in closing the city's
public swimming pools following the entry of a declaratory judgment
in Clark v. Thompson,65 which held that blacks had the right to unsegre-
gated use of Jackson, Mississippi's public recreational facilities.

In answer to the allegation of racially discriminating motives in the
closing of the pools, the city replied: Realizing that the personal safety
of all of the citizens of the city and the maintance of law and order
would prohibit the operation of swimming pools on an integrated
basis, and realizing that the said pools could not be operated economi-

62. Id. at 296.
63. Id. at 297.
64. 419 F.2d 1222 (5th Cir. 1969), affd 403 U.S. 217 (1971).
65. 206 F. Supp. 539 (S.D. Miss. 1962), affd 313 F.2d 637 (1963), cert. denied, 375 U.S. 951

(1963).
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cally on an integrated basis, the City made the decision subsequent to
the Clark case to close all pools owned and operated by the City to
members of both races. The City thereby decided not to offer that type
of recreational facility to any of its citizens, and it has not done so and
does not intend to reopen any of said pools."6

The Fifth Circuit in a seven-to-six decision affirmed the district
court's finding that the operation of public swimming pools was not an
"essential public function" 7 in that a city may or may not at its discre-
tion furnish swimming pools and that "a city meets the test of the equal
protection clause when it decides not to offer that type of recreational
facility to any of its citizens on the ground that to do so would result in
an unsafe and uneconomical operation.""

A well-reasoned dissenting opinion written by Circuit Judge Wisdom
and joined by Judges Brown, Tuttle, Thornberry, Goldberg and Simp-
son brought out the principles of law which leave the mind pondering
the correctness of the majority reasoning in Palmer.

The City of Jackson's operation of other public recreational facilities
on a desegregated basis indicates that the City's law enforcement offi-
cers are able to preserve peace and that the pools were closed not to
promote peace but to prevent blacks and whites swimming in the same
water. . . . At about the same time the City closed its pools, it did
away with public rest rooms in the Municipal Court Building. ...

It is just as wrong to close public facilities for racial reasons as it is to
operate them on a racial basis. ...

The closing of the City's pools has done more than to deprive a few
thousand Negroes of the pleasures of swimming. It has taught Jackson
Negroes a lesson: In Jackson the price of protest is high. Negroes there
now know that they risk losing even segregated public facilities if they
dare to protest segregation. Negroes will now think twice before pro-
testing segregated public parks, segregated public libraries, or other
segregated facilities. They must first decide whether they wish to risk
living without the facility altogether, and at about the same time en-
gendering further animosity from a white community which has lost
its public facilities also through the Negroes' attempt to desegregate
these facilities.6 9

66. 419 F.2d at 1224.
67. Id. at 1225.
68. Id. at 1226.
69. Id. at 1229-36.
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EMPLOYMENT

The cases discussed herein were decided during the survey period and
fall squarely within this civil rights section.

Johnson v. Georgia Highway Express, Inc.70 involved an employment
discrimination action on the basis of race brought under Title VII of
the Civil Rights Act of 1964. The appellant was employed by defendant
employer; in February of 1966 the company held a meeting with black
employees to afford them an opportunity to present grievances, and
appellant, acting as a spokesman for the group, inquired as to how long
it would be before black employees would be allowed to apply for jobs
not held by members of their race. The appellant was thereafter dis-
charged from his job and he alleged that his discharge was racially
motivated; he filed a charge of racial discrimination with the Equal
Employment Opportunity Commission complaining that certain poli-
cies and practices of his employer were in violation of the Civil Rights
Act of 1964, and was notified by the Commission that they had found
reasonable cause for viblation, but that the Commission had been un-
able to secure the company's voluntary compliance. Thereafter, the
appellant filed a class action on behalf of himself and all other similarly
situated blacks seeking equal employment opportunities without dis-
crimination on the grounds of race or color; the appellant sought to
enjoin those practices and sought back pay for himself. The district
court order in which this interlocutory appeal was taken, was, in point,
the denial of appellant's motion to strike the appellee's demand for a
jury trial. The Fifth Circuit reversed the district court, holding that if
appellant's claim had been merely for back wages, it would thus be a
contract action to which the appellee had the right of trial by jury;
however, under the act, if the court finds illegal employment practices,
back pay is one of the statutory equitable remedies to be determined
through the exercise of the court's discretion, and not by a jury.

Harkless v. Sweeny Independent School District7 was an action by
black school teachers against the school district in which, after a plan
for complete school desegregation was adopted in 1966, seventeen of the
25 black teachers in the system were not offered re-employment. The
district court, applying the rule of Monroe v. Pape,72 dismissed the case
as failing to state a cause of action under 42 U.S.C. § 1983 (1970 ed.). 73

70. 417 F.2d 1122 (5th Cir. 1969).
71. 427 F.2d 319 (5th Cir. 1970).
72. 365 U.S. 167 (1961).
73. 42 U.S.C. § 1983 (1970) provides:

Every person who, under color of any statute, ordinance, regulation, custom or usage,
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The Fifth Circuit reversed the district court, finding that, while a
municipality was not within the meaning of the term persons as used
in section 1983, a school district may not escape section 1983 on a claim
for equitable relief, nor may officials, trustees or superintendents escape
section 1983 in a suit to compel them to discharge their constitutional
duties. The Fifth Circuit, as in Johnson, further held that the claim for.
back pay was equitable and under section 1983 not a matter to be
determined by a jury trial.

In Culpepper v. Reynolds Metal Co.,74 the plaintiff-appellant alleged
racial discrimination in the employment practices of the appellee and,
specifically, the denial of a promotion on the basis of race. The alleged
facts disclosed that the plaintiff unsuccessfully bid for a job for the first
time in the fall of 1962. The job was awarded to a white employee with
less seniority. Therafter plaintiff invoked the contractual grievance rem-
edies in an effort to settle the complaint of alleged racial discrimination
in promotion. Finally, in July of 1967, appellant filed a complaint with
the EEOC and in September of 1968 a "suit letter," which amounts to
a determination by the Commission that probable cause exists, was
issued to appellant. The suit in district court was filed 30 days therafter.
The district court dismissed the complaint on the grounds that (1) appel-
lant failed to file timely charges within 90 days with the EEOC; (2)
under Title VII, the court lacked the power to grant a preliminary
injunction; and (3) the claimed relief against purely private racial dis-
crimination in employment could not be predicated on section 1981.11

The Fifth Circuit reversed the dismissal and remanded the case for
further findings or the merits, holding:

Racial discrimination in employment is one of the most deplorable
forms of discrimination known to our society, for it deals not with just
an individual's sharing in the "outer benefits" of being an American
Citizen, but rather the ability to provide decently for one's family in a
job or profession for which he qualifies and chooses. Title VII of the
1964 Civil Rights Act provides us with a clear mandate from Congress
that no longer will the United States tolerate this form of discrimina-
tion. It is, therefore, the duty of the courts to make sure that the Act

of any State or Territory, subjects, or causes to be subjected any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the
party injured in an at law, suit in equity, or other proper proceeding for redress.

74. 421 F.2d 888 (5th Cir. 1970).
75. 42 U.S.C. § 1981 (1970) provides: "All persons within the jurisdiction of the United States

shall have the same rights in every State and Territory to make and enforce [sic] contracts . . . as
is enjoyed by white citizens. .. "
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works, and the intent of Congress is not hampered by a combination
of a strict construction of the statute and a battle with semantics ...

It would therefore, be an improper reading of the purpose of Title
VII if we were to construe the statute as did the district court to permit
the short statute of limitations to penalize a common employee, who,
at no time resting on his rights, attempts first in good faith to reach a
private settlement without litigation in the elimination of what he
believes to be an unfair, as well as an unlawful, practice. We . . .hold
that the statute of limitations . . . is tolled once an employee invokes
his contractual grievance remedies in a constructive effort to seek a
private settlement of his complaint."

The Fifth Circuit went on further to hold that concerning the lack of
power to grant a preliminary injunction, "such a reading . . . .is too
narrow a reading and not the 'generous' interpretation which a human
and remedial statute should receive."77 As to the jurisdictional question
under section 1981, the Fifth Circuit did not reach that issue, holding
that the district court had jurisdiction under Title VII of the Civil Rights
Act of 1964.

Sanchez v. Standard Brands, Inc.78 also dealt with the interpretation
of procedure in the filing of a suit relative to discrimination in employ-
ment under Title VII. The complainant initially alleged in a complaint
to the EEOC that she had been abused and harrassed and "My boss lady
hit me at my rear end."7" In the row of boxes representing the various
categories of discrimination, the complanant checked the box labeled
"sex." However, in an amended complaint she alleged that the discrimi-
natory acts were motivated as a result of national origin. The defen-
dant's motion to have the second complaint dismissed as not having
been filed within the 90-day statutory period ° was granted by the district
court. The Fifth Circuit reversed the dismissal holding that the critical
element of the charge of discrimination was the factual statement and
everything else entered on the form was a mere amplification of the
factual allegation. "The selection of the type of discrimination alleged,
i.e., the selection of which box to check, is in reality nothing more than
the attachment of a legal conclusion to the facts alleged. ' 8'

The remaining cases concerning civil rights and employment will be

76. 421 F.2d at 891.
77. Id. at 893-94.
78. 431 F.2d 455 (5th Cir. 1970).
79. Id. at 458.
80. Id.; 42 U.S.C. § 2000e-5d (1970).
81. Id. at 462.

19721



MERCER LAW REVIEW

discussed summarily in that the facts and holdings thereof merit such
treatment.

Langsdale v. Air Line Pilots Association International2 was a sex
discrimination action under the Civil Rights Act of 1964 against a labor
organization. The district court ruled as a matter of law that the Civil
Rights Act did not prohibit a union from causing an airline employer
to permit male cabin attendants to marry while denying the same privi-
lege to female attendants. The Fifth Circuit reversed, stating that such
a complaint stated a claim under the Civil Rights Act of 1964 upon
which relief could be granted.

In Sanders v. Dobbs Houses, Inc. ,83 an action was brought by a
discharged black employee for an injunction, back pay, and reinstate-
ment. The Fifth Circuit reversed the district court's dismissal, holding
that under section 1981, a cause of action was stated where it was
alleged that an employee was discharged solely because she was black.

In Thaw v. Board of Public Instruction,4 the Fifth Circuit held that
the dismissal of a public school teacher without tenure and with no
expectancy of reemployment because of a personal disagreement with
the principal did not involve a constitutionally protected activity;
thereby, the teacher was not entitled to a hearing.

In a final employment case, Taylor v. Armco Steel Corp.,s5 a com-
plaint was brought by steel company employees on behalf of themselves
and others challenging the seniority system as incorporated in the collec-
tive bargaining contracts. The district court had dismissed the com-
plaint, but the Fifth Circuit reversed and remanded in view of the Civil
Rights Act of 1964 prohibiting discrimination in all aspects of employ-
ment.

CIVIL RIGHTS OF STATE PRISONERS

The Fifth Circuit during this survey period entertained eight appeals
involving alleged denials of civil rights of state prison inmates. The court
affirmed the dismissal of seven of the cases by the district court and
reversed the dismissal of one. In Mason v. Wainwright,6 the complain-
ant alleged religious discrimination on the part of prison authorities.
The district court dismissed the complaint and the Fifth Circuit af-

82. 430 F.2d 1341 (5th Cir. 1970).
83. 431 F.2d 1097 (5th Cir. 1970).
84. 432 F.2d 98 (5th Cir. 1970).
85. 429 F.2d 498 (5th Cir. 1970).
86. 417 F.2d 769 (5th Cir. 1970).
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firmed, finding that the evidence supported the conclusion that the
plaintiff was confined to the maximum security section due to behavior
warranting disciplinary action, and not because of his religious beliefs.

Conklin v. Wainwright87 was an appeal from a refusal of the district
court to enjoin the prison officials from refusing to furnish sufficient
writing paper to prisoners to enable them to write writs and other legal
documents. The Fifth Circuit affirmed, holding that a state convict was
not entitled to the injunction sought in view of the showing by prison
officials that ten sheets of paper per day were available, and that the
court does not interfere with the internal operation and administration
of prisons except in exceptional cases showing an abuse of the wide
discretion allowed prison authorities in their treatment of prisoners. It
is interesting to note that the original petition to the district court was
written on four and one half feet of toilet tissue.

In Brown v. Wainwright,"8 the petitioner requested that a three judge
court be convened to enjoin prison mail censors from removing postage
stamps from his outgoing mail. The district court reversed the action
and the Fifth Circuit affirmed, holding that the claim did not rise to the
level of a federal claim, and that control of mail was a matter of prison
administration.

In Haskew v. Wainwright,89 the complainant alleged that he was
denied proper medical treatment by the prison doctor in that he should
have been admitted as an emergency patient on two occasions and in
that he had been denied needed surgery on his shoulder. The district
court dismissed the petition and the Fifth Circuit affirmed, holding that
federal courts do not inquire into the adequacy or sufficiency of medical
care of inmates unless there appears to have been an abuse of the broad
discretion of prison officials.

Roy v. Wainwright' was an appeal from the dismissal by the district
court of a petition for injunctive relief directing state prison officials to
provide petitioner who had been confined to the maximum security
wing, with adequate medical and dental care. The Fifth Circuit held that
where petitioner had been treated for various illnesses and injuries, and
emergency dental care was available, he had not been deprived of consti-
tutional rights.

Haggerty v. Wainwright9 involved an action by a state prisoner to

87. 424 F.2d 516 (5th Cir. 1970).
88. 419 F.2d 1308 (5th Cir. 1970).
89. 429 F.2d 525 (5th Cir. 1970).
90. 418 F.2d 231 (5th Cir. 1969).
91. 427 F.2d 1137 (5th Cir. 1970).
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compel his transfer to a hospital outside of the prison for surgical opera-
tion, in that the prisoner would allegedly receive better medical and
surgical treatment there than in the main prison hospital. The district
court denied the relief requested and the Fifth Circuit affirmed on the
ever present premise that "[tihe federal courts will not interfere in the
internal operation and administration of a prison unless its authorities
have abused their discretion resulting in mistreatment of the prisoner-
applicant." 2

Finally, in the last triumph of Louis Wainwright for this survey pe-
riod, the case of Oakes v. Wainwright93 was reviewed and affirmed by
the Fifth Circuit. The complainant alleged that he had been denied the
use of the prison law library and the assistance of other inmates in
preparing legal documents. Oaks was confined to the tubercular ward
of the prison hospital and was later transferred to the inactive section
and had been there ever since. The district court denied the petition and
the Fifth Circuit affirmed on the ground that the petitioner's condition
most likely required measures to be taken to prevent exposure to other
inmates. In that there were no allegations that petitioner had been
denied access to the courts, he failed to state a claim upon which relief
could be granted under section 1083.

Ames v. Keuhnle4 was the only case in which the Fifth Circuit re-
versed the order of the district court dismissing the complaint. The
complainant, an inmate in the State Penitentiary of Louisiana, filed an
action against the prison doctor in his individual and official capacity
alleging that the prisoner was a citizen of Massachusetts and the defen-
dant was a citizen of Louisiana; the amount of the controversy was in
excess of $10,000. The complaint further alleged that the plaintiff had
been denied proper medical treatment and care under color of law, but
with the true intention of imposing cruel and unusual treatment in retal-
iation to the plaintiff's reporting improper medical treatment by the
defendant with regard to the other prisoners. Jurisdiction was alleged
under 28 U.S.C. § 1332 (1970 ed.) and 42 U.S.C. § 1983 (1970 ed.). The
district court dismissed the complaint and the Fifth Circuit reversed,
holding that the complaint on its face stated a claim upon which relief
might be granted; the case was remanded for further proceedings.

92. Id. at 1138.
93. 430 F.2d 241 (5th Cir. 1970).
94. 425 F.2d 224 (5th Cir. 1970).
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EQUAL PROTECTION

Lana v. Correll" was a class action by indigent persons attacking a
City of Miami ordinance which required a fee of $15.00 for the issuance
of an arrest warrant; the complainants sought injunctive relief under 28
U.S.C. § 1342 (1970 ed.) and 42 U.S.C. § 1983 (1970 ed.). The appel-
lant alleged that he had been assaulted on the streets of Miami; he and
his mother sought an arrest warrant, but were informed by the police
that no warrant could be issued without the payment of the fee. The
plaintiff explained that they were financially unable to pay the fee, but
no warrant was issued. Thus, plaintiff contended, they were denied ac-
cess to the Miami system of criminal justice solely because of their
poverty, a denial of equal protection. The defendant-city answered that
the ordinance excepted indigents.

The case was dismissed by the district court for failure to state a claim
upon which relief could be granted. However, the Fifth Circuit vacated
the district court judgment and remanded, concluding its opinion with
the following:

It is well to note in connection with this controversy that a citizen has
no constitutional right to have an arrest warrant issued. The only
constitutional right involved here is the citizen's ability to set in motion
the governmental machinery which redresses violations of municipal
ordinances; i.e. the right to seek an arrest warrant. Costs such as the
fee in question here, no less than court costs, may be imposed, but the
teaching of Griffin v. Illinois . . .is that the concept of equal protec-
tion in the administration of criminal law dictates that a poor person
is not to be denied access to the criminal procedure process solely
because of poverty.96

Trister v. University of Mississippi 11 was an action brought by two
members of the faculty of the law school alleging that they had been
discriminated against in violation of Civil Rights secured by the Consti-
tution. Plaintiffs as associate professors of law participated in the work
of the O.E.O. Legal Services Program. When the Legal Services Pro-
gram filed a school desegregation suit in 1968, the University Chancel-
lor issued a regulation which prohibited law school faculty from partici-
pating in the O.E.O. programs.

Since many of the law school faculty were part-time faculty members,
the appellants requested to be employed part time in order to continue

95. 434 F.2d 598 (5th Cir. 1970).
96. Id. at 600.
97. 420 F.2d 499 (5th Cir. 1969).
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their participation in the Legal Services Program; the Chancellor
refused. Thereafter, the district court dismissed the petition for an in-
junction against the allegedly discriminatory policies forbidding faculty
members to participate in the Legal Services Program. The Fifth Cir-
cuit reversed, finding that the question to be resolved was not whether
the university had a right to refuse part time employment to a faculty
member when such employment will seriously interfere with the regular
work, but was "whether a state university law school which permits
outside and part-time employment may adopt a rule which singles out
an O.E.O. Legal Services Program as a sole activity in which faculty
members may be employed." 8

Systematic exclusion of blacks from jury rolls was the problem in
Black v. Curb.99 In 1965, black residents of several counties in Alabama
brought a class action in district court charging the jury commissioners
with discrimination. In 1966, the district court held that the jury rolls
and boxes of the counties charged were illegal and ordered that the jury
boxes be re-compiled according to the provisions of Alabama law. In
1967, the Justice Department of the United States filed a motion for
further relief, alleging that the defendants had failed to comply and were
continuing systematic exclusion of blacks and women from juries, based
on statistics showing obvious discrimination. The district court denied
the motion for further relief and that appeal was the subject of this
opinion. The Fifth Circuit held that if a prima facie case of discrimina-
tion is made out, the state must explain the disparity and establish that
the excluded persons were not qualified; the order denying the motion
was reversed and remanded.

Stevenson v. Board of Education of Wheeler County'00 was an action
brought to enjoin enforcement of a suspension of high school students
from school from refusing to shave; the school authorities asserted that
the students had violated the good grooming rule. The constitutional
issue presented was whether the school board could maintain a rule
under the heading of good grooming which required that male students
shave. The district court held that such rules were within the jurisdiction
of the school administrators and the Fifth Circuit affirmed, stating:

At the outset, it is important to state that this case does not involve
the right to wear a mustache; it is limited to its facts to three young
men who, having entered puberty, have determined that they are not

98. Id. at 502.
99. 422 F.2d 656 (5th Cir. 1970).
100. 426 F.2d 1154 (5th Cir. 1970).
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yet ready to shave or to otherwise remove the hair growth which has
accumulated about their faces . . . . Their parents were of the view
that they did not need to shave. Neither the students nor the parents
opposed the practice of shaving once the students have reached the
point where they need to shave. The school officials say that point has
been reached. The students and parents say it has not ...
The evidence here supported the finding that shaving is a part of good
grooming, in the opinion of the faculty, and that failure to shave is a
departure from the norm which has a diverting influence on the student
body. . . . There is not claim that the students did notknow of the rule
or that they did not understand it. These findings and conclusions of
fact establish that the rule in question is founded on a rational
basis. . . . It follows that no substantial federal constitutional ques-
tion was presented.'0'

FREEDOM OF ASSOCIATION

Orr v. Thorpe'"2 was an action by a member of a teacher's association
against school board members under section 1983. During the years
1949 through 1968, the Palm Beach County Board of Public Instruction
had been bargaining with the Palm Beach County Teachers Association.
However, in the early part of 1968 a bitter dispute evolved between
Florida teachers and the State Board of Education producing work
stoppage and attempted mass resignation. The Palm Beach School
Board thereafter developed a "Professional Affairs Policy" which at-
tempted to eliminate the County Teachers Association and create an
organization of all employees over which the school board would have
complete control.

The district court dismissed the action for failing to state a claim upon
which relief could be granted. However, the Fifth Circuit reversed and
remanded the case for further findings on the ground that teachers had
a constitutionally protected right of free association and section 1983
provided a remedy against such state interference.

DUE PROCESS

In Holloway v. Department of Housing and Urban Development,'3

the complainant claimed that he had been deprived of due process of
law by the administration of tenant regulations in public housing. The

101. Id. at 1156-58.
102. 427 F.2d 1129 (5th Cir. 1970).
103. 418 F.2d 242 (5th Cir. 1969).
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district court dismissed the action for want of subject matter jurisdiction
in that the matter was concerned with a contract breach. Nevertheless,
the Fifth Circuit reversed, finding that the facts alleged concerning
procedures used in the treatment of tenants in public housing stated a
cause of action under notice pleading.

REMOVAL OF CASES TO FEDERAL COURTS AND FEDERAL ABSTENTION

Hall v. Garson'014 was an action challenging the constitutionality of a
Texas statute giving the landlord a lien on personal goods of tenants and
authorizing the landlord to enforce that lien by pre-emptory seizures of
the property. The district court dismissed the action on the grounds that
it was not a claim for which relief could be granted since there were
adequate state remedies available. The Fifth Circuit reversed and re-
manded the case on the grounds that under section 1983 resort to a
federal court may be had without first exhausting the judicial remedies
of the state, in that the federal remedy is supplementary to the state
remedy, and the state remedy need not be sought and refused before the
federal remedy is invoked. The Fifth Circuit further expounded that 28
U.S.C. § 1343 (1970 ed.) 105 is a clear exception to the jurisdictional
amount requirement. As to the appellee's claim that this was not a state
action in that the property was not a state action in that the property
was seized by the landlord, the Fifth Circuit responded that certain
actions of private citizens become actions of the state under section 1983
and the "due process" clause of the fourteenth amendment even though
the alleged wrongful conduct was by a person and not an officer of the
state; the land lady was clothed with the power of the state in that the
statute vested her with authority that is normally exercised by the state.

Moreno v. Henckel'0 was an action brought by a discharged munici-
pal employee who alleged that he had been deprived of his right to an
effective hearing regarding the reasons for the dismissal, and deprived
of his first amendment right to petition grievances to the government.
During the spring of 1969, the plaintiff, who was of Mexican-American

104. 430 F.2d 430 (5th Cir. 1970).
105. 28 U.S.C. § 1343 (1970) provides:

The district courts shall have original jurisdiction of any civil action authorized by law
to be commenced by any person:

(3) To redress the deprivation, under color of any State law, statute, ordinance,
custom or usage, of any right, privilege, or immunity secured by the Constitution of the
United States or by any Act of Congress providing for equal rights of citizens or of all
persons within the jurisdiction of the United States.

106. 431 F.2d 1299 (5th Cir. 1970).
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heritage, along with several other employees, was dissatisfied with the
working conditions and thereby petitioned the city council of San Anto-
nio as to certain grievances. The plaintiff's action was thereafter dis-
missed because he had failed to use the proper grievance procedure. The
municipality granted him an evidentiary hearing and the commission
found that his actions were not in themselves reasons for the dismissal
and recommended that he be reinstated. However, the commission was
only advisory and the city manager, who made the final decision on the
matter of dismissal, found that the plaintiff should not be reinstated
because his conduct was prejudicial to good order as shown by the
evidence presented at the hearing and other evidence not submitted at
the hearing. An action was then filed in district court under section
1083, but was dismissed because there was adequate state court review
available.

The Fifth Circuit reversed finding that state court review was not in
itself the sole determinate for a district court abstaining and refusing
jurisdiction, and that the real question was whether the plaintiff must
submit first amendment rights to a state court before being allowed
access to a federal forum. The Fifth Circuit stated that an aim of section
1083 was to provide a federal remedy where the state remedy is not
available in practice concerning federal personal rights, and concluded
the opinion by concurring with Chief Judge Murrah of the Tenth Cir-
cuit:

We yet like to believe that wherever the Federal courts sit, human
rights under the Federal Constitution are always a proper subject for
adjudication, and that we have not the right to decline the exercise of
the jurisdiction simply because the rights asserted may be adjudicated
in some other forum.107

Louisiana v. Rouselle'08 involved an action in which appellant was
charged with assaulting four men with a gun and carrying a concealed
weapon on his person. Appellant petitioned to remove the case to fed-
eral district court, alleging that his arrest was a conspiracy against him
due to his active part in black voter registration. The district court
remanded the case to the state court and the Fifth Circuit affirmed,
finding that appellant did not sufficiently show that he had been denied
a federal right. The Fifth Circuit held that:

Equal civil rights does . . . not include the broad constitutional rights

107. Id. at 1309.
108. 418 F.2d 873 (5th Cir. 1969).
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of the First Amendment. . . .The term "equal civil rights" . . . [is]
"any law providing for specific civil rights stated in terms of racial
equality." At most the appellant's contentions, if true, amount to a
violation of due process and false witness. . . .Appellant alleges that
since the charges against him are misdemeanors he will not have the
right to appeal. While this is technically correct under Louisiana law,
he has an established and viable procedure for review by writ of habeas
corpus. 09

Supplementing Rouselle was Mahaney v. Louisiana,"' which involved
a proceeding for removal of a state prosecution to federal court on a
writ for habeas corpus. The Fifth Circuit reversed the district court's
dismissal, holding that the district court is required "to hold an
evidentary hearing on the allegations of the petition for removal.""'

A most interesting case concerning the removal of cases coupled with
a statutory interpretation of the Civil Rights Act of 1964 is Wyche v.
Hester. 2 This was an appeal from a denial of a petition for habeas
corpus of the petitioner who had been convicted in a state court. The
facts x the case reveal that petitioner was president of a voter's league
devoted to securing equal rights for blacks. One evening in 1966, mem-
bers of this organization went to a truck stop seeking compliance with
Title VII of the Civil Rights Act of 1964 concerning public accommoda-
tions; the group was voluntarily served. However, that same evening
another black was later refused service at the restaurant, and on this
information, petitioner and his group went to investigate the matter.
While the group was back at the truck stop, a white patron became
involved in a controversy and was subsequently struck from behind by
someone in the crowd. Petitioner was subsequently struck from behind
by someone in the crowd. Petitioner was thereafter brought to trial in a
state court and the trial judge, sitting without a jury, convicted the
petitioner. After exhausting his state remedies, the petitioner filed a
habeas corpus in the district court alleging that the conviction "consti-
tuted punishment for the exercise of rights guaranteed by Section 201
and 202 of the Civil Rights Act of 1964 . . .which punishment is
prohibited by Section 203 of that Act." The district court denied the
petition, but the Fifth Circuit reversed and remanded, holding that peti-
tioner was entitled to an evidentuary hearing on the following grounds:

It is . . . well established that the protections of Section 203 extend

109. Id. at 874.
110. 427 F.2d 850 (5th Cir. 1970).
Ill. Id. at 851.
112. 431 F.2d 791 (5th Cir. 1970).

[Vol. 23962



1970 CIVIL RIGHTS CASES

to those peacefully claiming a right to service in a place of public
accommodation ...
Next Section 203 provides:

No person shall . . . (c) punish or attempt to punish any person
for exercising or attempting to exercise any right or privilege
secured by Section 201 or 202 ...

On its face, this language prohibits prosecution of any person seeking
service in a covered establishment because of his race or color ....
Although we agree that the law generally condemns self-help, the lan-
guage of Section 203(c) supports a conclusion that nonforcible at-
tempts to gain admittance or to remain in establishments covered by
the Act, are immunizied from prosecution, for the statute speaks of
exercising or attempting to exercise a right or privilege secured ...
The legislative history specifically notes that the Act would be a de-
fense to criminal trespass, breach of peace and similar prosecutions.113

Thompson v. Brown' concerned the removal of a civil action from
the state court to the federal court under the civil rights removal stat-
ute." 5 The appellants sought to have an election contest commenced
against them removed to the federal court. The main assertion in the
removal petition was that under the state statute the movant's rights
were to be determined by a tribunal-five members of which had to be
freeholders-and that such a tribunal was unconstitutional on its face
and would be harrassment under the Civil Rights Act of 1964. The
district court remanded the action to the state court holding that the
instant case was not a voting rights case nor one concerned with feder-
ally protected rights, and that all reasonable doubts of jurisdiction must
be resolved against federal intervention.

The Fifth Circuit reversed, holding that a denial of equal rights can
result in removal of civil as well as criminal actions from state courts,
and that this was so in this case since the Voting Rights Act prohibited
such acts as harrassment of an individual pursuing his rights thereunder.
The illegality found was the requirement of "freeholders." However,
instead of remanding the case to the district court to be tried on its
merits under state law in a federal court, the case was remanded to the
district court in order that the order of remand to the state court might
be vacated and in order that an order dismissing the case as moot might
be entered.

113. Id. at 794.
114. 434 F.2d 1092 (5th Cir. 1970).
115. 28 U.S.C.A. § 1443(1) (1970).
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