
PRACTICE AND PROCEDURE

By MILDRED B. BELL*

From the myriad cases involving procedural or jurisdictional points
which were decided during the survey period, some 65 or 70 have been'
selected for comment in this Practice and Procedure Survey. As in the
past, procedural points arising in criminal cases (whether raised in the
case itself or in a habeas corpus proceeding) have not been included but
will be found instead in the Criminal Law Survey, while those arising
in the context of civil rights litigation have been included in the Civil
Rights Survey rather than here.

The Practice and Procedure cases have been roughly divided into the
categories of: Jurisdiction and Venue; Pleadings and Motions; Parties;
Trials; Judgments; and Miscellaneous. And in some instances cases
within a category have been further divided into sub-categories.

JURISDICTION AND VENUE

Cases deemed noteworthy because of jurisdictional points presented
therein account for more than one-third of the cases included in the
present survey. For discussion purposes they have been classified gener-
ally into (I) those dealing with subject matter jurisdiction of the district
courts (including those in which the abstention doctrine was invoked, as
well as those raising diversity, federal question, and jurisdictional
amount problems); (2) those dealing with personal jurisdiction; (3) juris-
diction of the appellate courts; (4) removal cases; and (5) venue.

Subject Matter Jurisdiction in the District Courts

In Haas v. Jefferson National Bank,' the lower court entered an order
directing plaintiff, a citizen of Ohio, to amend his complaint against a
Florida citizen by joining as an additional defendant an Ohio resident
whom the court had found to be indispensable under Rule 19 of the
Federal Rules of Civil Procedure.2 Plaintiff complied and, since joinder
of the additional party had the effect of making diversity incomplete,

* Assistant Professor of Law, Walter F. George School of Law, Mercer University. A.B.,

University of Georgia, 1950; J.D., 1969.
1. 442 F.2d 394 (5th Cir. 1971).
2. This case is also noted in the section dealing with indispensable parties. See text accompany-

ing n. 86, infra.
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the court promptly dismissed the amended complaint for want of juris-
diction. The Fifth Circuit affirmed on the ground that subject matter
jurisdiction based upon diverse citizenship exists only if there is com-
plete diversity between the parties opposed in interest;3 it matters not
that the nondiverse party has been required to be joined as an indispen-
sable party.4

The district court's general federal question jurisdiction, conferred by
28 U.S.C. § 133 1,1 can be invoked only if the case for which jurisdiction
is claimed involves a claim fotinded directly upon federal law and the
claim is substantial in the sense that it will be supported if the Constitu-
tion and laws of the United States are given one construction, defeated
if they are given another.' A plaintiff who alleged that the defendants
had engaged in a conspiracy to defraud creditors and to destroy contrac-
tual rights had not alleged a substantial federal claim within the mean-
ing of section 1331 even though he also alleged that the wrong which
formed the basis of his claim had been accomplished in part by viola-
tions of the federal bankruptcy laws.7 Such an allegation was held by
the Fifth Circuit to be merely incidental to the gravamen of the action,
in no way changing the nature of that action from one arising under
state law.'

In Brittingham v. Commissioner,9 plaintiff alleged that the Commis-
sioner of Internal Revenue had in his possession a number of documents
which had been obtained from plaintiff's attorney in violation of the
attorney-client privilege. Plaintiff sought a "Writ of Mandatory Relief"
under the All-Writs Statute ° to prevent the Commissioner from intro-
ducing the documents into evidence in cases which were then pending
before the Tax Court," as well as from using them for any other pur-
pose, and to require that the documents be returned to her. Similar

3. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806).
4. 442 F.2d at 396.
5. Section 1331 of title 28, U.S.C. (1940 ed.) gives the district courts original jurisdiction of

all civil actions in which "the matter in controversy exceeds the sum or value of $10,000, exclusive
of interest and costs, and arises under the Constitution, laws, or treaties of the United States."

6. Cabana Management, Inc. v. Hyatt Corp., 441 F.2d 862 (5th Cir. 1971), and cases cited
therein.

7. Id.
8. Id. at 865.
9. 451 F.2d 315 (5th Cir. 1971).
10. The All-Writs Statute provides in part that "the Supreme Court and all courts established

by Act of Congress may issue all writs necessary or appropriate in aid of their respective jurisdic-
tions and agreeable to the usages and principles of law." 28 U.S.C. § 1651 (1948).

II. Plaintiff Brittingham was not a party to any of the Tax Court proceedings-each of which
involved one or the other of her two sons.
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motions had been made in, and denied by, the Tax Court. The district
court dismissed the case for lack of jurisdiction and for failure to state
a claim upon which relief could be granted, and the Fifth Circuit af-
firmed.'" The Fifth Circuit's decision was based on the fact that the All-
Writs Statute does not create jurisdiction but merely empowers the
federal courts to issue writs in aid of jurisdiction which already exists.
The court rejected plaintiff'c contention that the requisite independent
jurisdiction was conferred by 26 U.S.C. §§ 7402(a) and 7694(a)
(1954),11 and went on to note that even if an independent basis of
jurisdiction had existed the requested relief could not have been granted
for at least three reasons: first, because "it is a clearly expressed con-
gressional policy that courts should not intervene preemptively in the
tax collection process, . . . [second, because] comity dictates that courts
of coordinate jurisdiction not review, enjoin or otherwise interfere with
one another's jurisdiction," and third, because the irreparable harm and
absence of an adequate remedy at law which are prerequisite to the
granting of injunctive relief are absent where, as here, the confidential
information in question already has lot its confidential nature by prior
disclosure. "

Dismissal on the ground that the requisite jurisdictional amount was
not involved was held to be improper in Opelika Nursing Home, Inc.
v. Richardson,5 where the record revealed that the order of dismissal
had been entered without affording plaintiffs an opportunity to support
their jurisdictional allegation. Plaintiffs in that case had brought a class
action seeking declaratory relief and an injunction restraining the Secre-
tary of Health, Education, and Welfare and the administrator of Ala-
bama's Medicaid program from enforcing certain regulations which had
been promulgated by the Secretary pursuant to the authority conferred
upon him by 42 U.S.C. § 1302 (1953). The complaint contained a for-
mal allegation that the matter in controversy exceeded that required by
28 U.S.C. § 1331 (1940) but contained no allegations of jurisdictional
facts tending to support the formal allegation."6 In addition to the fore-

12. The Fifth Circuit did not comment upon the fact that the lower court had dismissed on
two grounds, but in at least one case this term a district court was taken to task for having granted
a motion to dismiss for want of jurisdiction and then, in the same order, ruling upon a motion to

dismiss for failure to state a claim. See text accompanying nn. 15-34, infra.
13. "These two sections, which are almost identical in language, simply confer upon the district

courts the power to enforce a summons issued under the Internal Revenue laws requiring a person
to appear, testify or produce documents." 451 F.2d at 317.

14. Id. at 317-18.
15. 448 F.2d 658 (5th Cir. 1971).
16. Id. at 662.
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going allegation, plaintiffs contended that aggregation of their claims
was proper for purposes of satisfying the jurisdictional amount require-
ment and also asserted that jurisdiction existed under 28 U.S.C. § 1343
(1948), which gives the federal district courts original jurisdiction over
certain civil rights actions without regard to amount in controversy.7
Both defendants moved to dismiss for failure to state a claim and, in
addition, the Secretary asserted that the trial court lacked both subject
matter and, as to him, personal jurisdiction. The trial court concluded
(I) that any pecuniary loss the plaintiffs might incur was too speculative
to satisfy the amount in controversy requirement, (2) that aggregation
of plaintiff's claims was not proper, and (3) that jurisdiction did not exist
under 28 U.S.C. § 1343 (1948)."8 The court then held that it lacked
jurisdiction over the subject matter of the action and dismissed on that
ground and on the additional ground that the complaint failed to state
a claim upon which relief could be granted."9 On appeal, the plaintiffs
contended that the district court had erred in denying them an opportun-
ity to prove that their claim satisfied the jurisdictional amount require-
ment, and they urged reversal of each of the lower court's jurisdictional
rulings20 as well as of the dismissal for failure to state a claim. 21

In what must be one of the most confusing opinions ever to come out
of the Fifth Circuit, the court concluded that "the district court applied
an improper standard in assessing the plaintiffs' jurisdictional claim,
and that had the trial court applied the correct criterion, dismissal would
not have been warranted. ' 22 But, the court went on, "it does not neces-
sarily follow that that court should have assumed jurisdiction of this
case."23

Ultimately the court concluded that the trial court should have ac-
corded the plaintiffs "an opportunity to discharge their burden of show-
ing that the matter in controversy satisfies the requisite jurisdictional
amount. 2 ' But the Fifth Circuit didn't base this conclusion on the
obvious premise that under the Federal Rules a plaintiff should always

17. Id. at 662 n. 6.
18. These contentions and the Fifth Circuit's rulings thereon are set forth in the court's opinion

at page 662 nn. 5, 6 & accompanying text.
19. Id. at 662.
20. Id. at 662 n. 6 & accompanying text.
21. Id.
22. In measuring the plaintiffs' loss, the trial court concluded that the amount of the claim

was "too speculative" to satisfy the jurisdictional amount requirement, rather than applying the
correct "legal certainty" test, viz, Does it appear to a legal certainty that plaintiffs' claim is really
for less than the jurisdictional amount? Id. at 662.

23. Id. at 664.
24. Id. at 667.

[Vol. 23



PRACTICE & PROCEDURE

be afforded such an opportunity-whether the jurisdictional question is
raised on motion by the defendant, or by the court on its own motion.
Rather, the court appears to have taken the view that plaintiff would
not have been entitled to such an opportunity had the district court
questioned jurisdiction on its own motion, and it went back to decisions
which were rendered when demurrers were still in general usage and
struggled to find that the defendant had made an "appropriate" chal-
lenge to the jurisdictional amount which necessitated that plaintiffs be
afforded an opportunity to demonstrate the validity of their jurisdic-
tional assertion. 25

The Fifth Circuit declined to pass upon the lower court's ruling that
plaintiffs' claims could not be aggregated for jurisdictional amount pur-
poses, and its ruling that the court did not have jurisdiction of the action
under 28 U.S.C: § 1343 (1948), pointing out that if on remand "plain-
tiffs are able to support their jurisdictional claim under 28 U.S.C.A.
§ 1 33 1, consideration of their alternative bases of jurisdiction would be
rendered unnecessary.""6 The court also declined to review the lower
court's dismissal for failure to state a claim, stating that:

Federal jurisdiction is not so ambidextrous as to permit a district court
to dismiss a suit for want of jurisdiction with one hand and to decide
the merits with the other. A federal district court concluding lack of
jurisdiction should apply its brakes, cease and desist the proceedings,
and shun advisory opinions. To do otherwise would be in defiance of
its jurisdictional fealty. 7

Despite the Fifth Circuit's uncompromising language to the contrary,
there clearly is something to be said for the procedure followed by the
district court in Opelika. And there are numerous decisions which attest

25. Id. at 666.
After analyzing several United States Supreme Court decisions which predated the Federal

Rules of Civil Procedure, the Fifth Circuit (Goldberg. J.) concluded in essence that the Secretary's
motion to dismiss for want of jurisdiction had assumed the truth of all of the plaintiffs' allegations,
including one which could be taken as an admission that at least one of the regulations attacked
by plaintiffs "may or may not" cause plaintiffs to suffer losses. This admission, said the court,
"weakened the formal jurisdictional allegation contained in the complaint, . . . detracted from the
plaintiffs' jurisdictional claim to an extent sufficient to destroy the prima facie nature of that
allegation . . . [and] rendered the Secretary's motion to dismiss an 'appropriate challenge' to the
alleged jurisdictional amount." Id. at 666.

26. Id. at 662 n. 6.
27. Id. at 667. Compare this approach with that used by the Fifth Circuit in Brittingham v.

Commissioner, 451 F.2d 315 (1971), discussed at n. 13, supra.
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to that fact.2" The landmark case of Baker v. Carr,29 for example,
reached the United States Supreme Court on appeal from a three-judge
district court which had dismissed on the dual grounds of lack of subject
matter jurisdiction and failure to state a claim. And without a hint of
disapproval with regard to the lower court's having ruled on the two
motions in a single order, the Supreme Court reversed on both grounds.
Of course in Baker the Supreme Court specifically found that the
lower court did have jurisdiction before it considered the correctness
of the lower court's ruling on the motion to dismiss, while in Opelika
the Fifth Circuit did not hold that jurisdiction existed. Nevertheless, the
Fifth Circuit might well have avoided the necessity of any further con-
sideration of the jurisdictional question in Opelika merely by reviewing
the trial court's other jurisdictional rulings before it remanded the
case.30 At the very least it could have avoided the possibility of having
the case come back before the Fifth Circuit on another jurisdictional
appeal. 3' As it is, the case could conceivably go back up on one or more
jurisdictional appeals-after which presumably the trial court would be
permitted to re-enter its order of dismissal for failure to state a claim

28. See. e.g., Chandler v. Judicial Council, 398 U.S. 74 (1970); Baker v. Carr, 369 U.S. 186
(1962).

The Fifth Circuit itself does not consistently follow the procedure outlined in its Opelika opinion.
For example, in Brittingham v. Commissioner, 451 F.2d 315 (1971) (see text at n. 14, supra), the
Fifth Circuit held that the district court did not have jurisdiction and then forthrightly pointed out
that even if jurisdiction had existed the requested relief would have had to be denied for three
reasons-which the court enumerated. Id. at 317.

Again, in Harrison v. Thompson, 447 F.2d 459 (5th Cir. 1971), the lower court had dismissed
on the grounds that (1) the complaint in what purported to be a diversity action had not alleged
diversity in citizenship, and (2) the defendant had, by motion to dismiss, raised a statute of
limitations defense. The Fifth Circuit first reversed the lower court's ruling on the motion to
dismiss, saying that it had been improperly granted as the plaintiff had raised questions of fact in
opposition to the motion, thus precluding dismissal in this manner. The court then stated that the
jurisdictional ruling as rendered by the lower court was erroneous since the jurisdictional allegation
might be cured by amendment. Id. at 460. Had the Fifth Circuit used its Opelika approach, it could
never have reached the statute of limitations problem, since unless the complaint were amended
to show diversity of citizenship the federal court would be without jurisdiction to consider the
statute of limitations problem.

29. 369 U.S. 186 (1962).
30. Of course if the Fifth Circuit had reviewed the other jurisdictional rulings and had con-

cluded that jurisdiction existed under 28 U.S.C. § 1343 (1948), the case would not have had to be
remanded at all.

31. If on remand the trial court again rules against plaintiffs on the jurisdictional issues and
the case goes back to the Fifth Circuit on appeal, the motion to dismiss for failure to state a claim
still will not be reviewable, under the standard set forth by the Fifth Circuit in the case's first
appearance there, since the district court has been instructed in no uncertain terms that it must
not rule on the sufficiency of the complaint until after jurisdiction has been found to exist-even
if the complaint is obviously insufficient.
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upon which relief could be granted, which could then be appealed: if that
were reversed, the case would then, at long last, go back to the trial
court for a determination on the merits. Clearly it may be a long time
before the merits of plaintiffs' claim can be reached, if indeed it turns
out that plaintiffs have stated a claim at all.32

In order to avoid a multiplicity of appeals and remands in those cases
in which the trial court considers the complaint insufficient to state a
claim, it appears that the trial court should be permitted, indeed encour-
aged, to rule simultaneously on both the motion to dismiss for lack of
jurisdiction and the motion to dismiss for failure to state a claim. This
approach appears to be consistent with that taken by the United States
Supreme Court itself in analogous circumstances. For example, in
Chandler v. Judicial Council,3 3 decided only last term, the Court
pointed out that the writs of prohibition and mandamus which Peti-
tioner Chandler sought could be issued by the Supreme Court only in
aid of its appellate jurisdiction, and the Court expressed serious doubt
as to whether the case then before it was within that jurisdiction. Never-
theless, the Court concluded, it was unnecessary to decide that point
because the petitioner clearly had not "made a case" for the extraordi-
nary relief he was seeking. The Court appears to have been saying, in
effect, that because the petitioner had so plainly failed to state anything
which could entitle him to the requested relief even if jurisdiction were
established, the case would be disposed of on that basis without going
into the more difficult question of whether or not jurisdiction actually
existed.

31

In several cases which clearly were otherwise within the federal

32. The Fifth Circuit in Opelika took the position that the trial court had improperly ruled
upon the merits of plaintiffs' claim. Although dismissal for failure to state a claim constitutes a
ruling on the merits in the sense that it says that there is no merit to plaintiffs' contention that his
allegations state a claim upon which relief could be granted, it clearly does not go beyond that
and reach the merits of a claim well pleaded.

33. 398 U.S. 74 (1970).
34. In the words of the Supreme Court:

[Finding the prerequisites to support a conclusion that we do have appellate jurisdiction
in this case would be no mean feat. It is an exercise we decline to perform since we
conclude that in the present posture of the case other avenues of relief on the merits may
yet be open to [petitioner]. 383 U.S. at 86.

Ultimately the Court concluded that:
Whether the Council's action was administrative action not reviewable in this Court or
whether it is reviewable here, [i.e., whether the case is within the Court's appellate
jurisdiction or not], plainly petitioner has not made a case for the extraordinary relief
of mandamus or prohibition, [i.e., by analogy, petitioner has not stated a claim upon
which the requested relief could be granted]. The motion for leave to file the petition is
therefore denied. Id. at 89.
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courts' subject matter jurisdiction, the complaints had to be dismissed
because the sought-for injunctive relief was precluded by the anti-
injunction statute. 28 U.S.C. § 2283 (1948),15 or by the Tax Injunction
Act of 1937, 28 U.S.C. § 1341 (1948)," or because in the circumstances
abstention was deemed proper. In Hill v. City of El Paso,37 the district
court had dismissed, for failure to exhaust state remedies, an action in
which declaratory and injunctive relief were sought against state civil
and criminal proceedings which were pending in the state courts. The
Fifth Circuit rejected the district court's reason for dismissing but held
that the dismissal itself was required by both the anti-injunction stat-
ute 3 and the abstention doctrine.

Later in the term the Fifth Circuit had occasion to consider the case
of Thevis v. Moore,39 in which-after one of plaintiff's employees had
been convicted of violating an obscenity ordinance-plaintiff (a book-
store owner) sought both a declaratory judgment that the ordinance in
question and other ordinance were unconstitutional, and an injunction
against future enforcement of the two ordinances. The district court
upheld each ordinance as constitutional on its face but found that each
had been unconstitutionally applied; in addition, the court declared the
earlier conviction of plaintiff's employee null and void and ordered
reinstatement of plaintiff's previously revoked bookstore license.

On appeal, the Fifth Circuit held that since neither irreparable injury
nor bad faith prosecution was present, the rule laid down in
Dombrowski v. Pfister40 was not applicable but that Younger v. Harris4

and related cases42 were controlling. The cases thus relied upon by the
Fifth Circuit, unlike the Thevis case which the Fifth Circuit was review-

35. Empire Life Ins. Co. v. Lorenz, 445 F.2d 293 (5th Cir. 1971). Compare Johnson v.
Radford, 449 F.2d 115 (5th Cir. 1971) (temporary injunction granted under statutory exception

"to protect or effectuate [the court's] judgment.").
36. Ford Motor Credit Co. v. Louisiana Tax Comm'n, 440 F.2d 675 (5th Cir. 1971).
37. 437 F.2d 352 (5th Cir. 1971).
38. "A court of the United States may not grant an injunction to stay proceedings in a State

court except as expressly authorized by Act of Congress, or where necessary in aid of its jurisdic-

tion, or to protect or effectuate its judgments." 28 U.S.C. § 2283 (1948).
39. 440 F.2d 1350 (5th Cir. 1971).
40. 380 U.S. 479 (1965).
41. 401 U.S. 37 (1971).
42. The Fifth Circuit cited Dyson v. Stein, 401 U.S. 200 (1971); Byrne v. Karalexis, 401 U.S.

216 (1971); and Perez v. Ledesma, 401 U.S. 82 (1971)-all of which involved pending state

prosecutions. Perhaps somewhat more in point is Boyle v. Landry, 401 U.S. 77 (1971), in which

(as in the Thevis case) there were no state prosecutions pending under the statute reviewed by the

appellate court.
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ing, all involved pending prosecutions.43 Nevertheless, the recent Su-
preme Court decisions do indeed appear to be applicable to cases like
Thevis and to require the result reached by the Fifth Circuit. It appears,
however, that in applying the Younger rule the court is not applying
something different from the Dombrowski rule but is in fact applying
the Dombrowski rule itself, as explained or modified by Younger.

In Hill v. Victoria County Drainage District," the district court's
dismissal without prejudice, on abstention grounds, was affirmed by the
Fifth Circuit. There it was found that state court clarification of the
allegedly unconstitutional Texas statute could be dispositive of the case,
thus obviating the need for reaching the federal constitutional questions.
The appellate court pointed out that a dismissal without prejudice does
not adversely affect either party's rights any more than a stay of pro-
ceedings on the same grounds does. In either case a litigant may return
to the federal forum if he has preserved his federal right and can satisfy
the jurisdictional requirements.45 And in a later case the Fifth Circuit
noted that when a federal court abstains pending clarification by the
courts of the state of Texas, the federal action must be dismissed rather
than stayed.46 This is true because the Texas constitutional provision
that Texas courts may not render advisory opinions has been construed
by the Texas courts to preclude relief in the Texas courts if the federal
court has retained jurisdiction."

In Oliva v. Touchton 18-a case involving a Florida and possibly a
federal constitutional question-the Fifth Circuit utilized Florida's sta-
tutory procedure for certification of questions of Florida law to the
Supreme Court of Florida"9 because it appeared that the outcome of the
case might well turn on state questions only. In so doing the federal
appellate court expressly reserved the federal constitutional questions
for its own determination should such a determination be necessary
after the state supreme court has answered the state question.

The impropriety of one federal district court's assuming jurisdiction
over a matter which substantially overlaps with a suit pending in another

43. Indeed, in Younger, the Supreme Court specifically said, "We express no view about the
circumstances under which federal courts may act when there is no prosecution pending in state
courts at the time the federal proceeding is begun." 401 U.S. at 41.

44. 441 F.2d 416 (5th Cir. 1971).
45. Id. at 418.
46. Barrett v. Atlantic Richfield Co., 444 F.2d 38 (5th Cir. 1971).
47. Id. at 46.
48. 448 F.2d 437 (5th Cir. 1971).
49. FLA. STAT. ANN. § 25.031 (1967) and Rule 4.61 Fla. Appellate Rules, as cited

by Fifth Circuit. 448 F.2d at 438.
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federal distrid'tbourt was pointed up in one case decided during the
survey period. Plaintiff in Mann Manufacturing, Inc. v. Hortex, Inc.5"
filed a patent infringement action in the Western District of Texas after
having been enjoined by the Southern District of New York from pro-
ceeding in an infringement action on a related, but not identical, patent
during the pendency of a prior patent action which had been filed by
the present defendant in the New York federal court. The Texas federal
court issued a temporary restraining order restraining defendant from
moving the New York court for permission to add by supplemental
complaint a request for declaratory judgment on the second.patent and
for modification of the injunction to include the second (Texas) action.
After a hearing, the Texas federal court issued a preliminary injunction
enjoining defendants from proceeding with any further action involving
the second patent in New York, and providing that if subsequent devel-
opments in either New York or Texas revealed that the cases should be
consolidated the Texas district court would be free to transfer the Texas
case to New York. On appeal, the Fifth Circuit held that the Texas
federal court properly issued a temporary restraining order to preserve
its jurisdiction while considering the propriety of a preliminary injunc-
tion: but once the likelihood of overlap was shown, the Texas court
should have declined jurisdiction and remanded the parties to the New
York court. When likelihood of substantial overlap between suits filed
in two different jurisdictions has been demonstrated, it is incumbent
upon the court in which the second suit is filed to either transfer the
action to the court with the prior jurisdiction over the common subject
matter, or dismiss the suit. 5'

Personal Jurisdiction

In a statutory interpleader action instituted under 28 U.S.C. § 1355
(1948) to determine the validity of competing claims to the undistributed
assets of an estate, the Fifth Circuit declined to follow those courts
which have held that in such actions personal service is a strict pre-
requisite to jurisdiction over a particular claimant, and held instead that
in an interpleader action which also satisfies the requirements of 28
U.S.C. § 1655 (1948)2 constructive service of process pursuant to sec-

50. 439 F.2d 403 (5th Cir. 1971).
51. Id. at 408.
52. 28 U.S.C. § 1655 (1948) provides:

In an action in a district court to enforce any lien upon or claim to, or to remove any
incumbrance or lien or cloud upon the title to, real or personal property within the

[Vol. 23910
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tion 1655 confers jurisdiction over claimants who are not amenable to
personal service. 53 In the words of the court,

[w]here the stake in an interpleader action is a fund comprising the
assets of an estate, and the claimant is the executrix who has absented
herself from the state, converted an asset of the estate to her own use,
and rendered herself inaccessible to personal service, the procedures of
Section 1655 as applied by the court below are constitutionally suffi-
cient.54

The court already had observed that if parties with claims against the
property were permitted to exempt those claims from adjudication in
an interpleader action simply by evading personal service, the basic
policies underlying the interpleader device would be frustrated.55

In Wolfson v. Houston Post Co., 5' the Fifth Circuit affirmed a district
court's judgment that the Florida long-arm statute could not constitu-
tionally be extended to reach an out-of-state newspaper whose only
contact with the state during the year in which process was served
consisted of the sale of approximately ten thousand copies of newspa-
pers to unsolicited subscribers and the sale of approximately $38,600
worth of advertising space to unsolicited advertisers-each of which
amounted to only a minute percentage of the newspaper's total reve-
nues. A similar end-result was reached in Hamilton Brothers, Inc. v.
Peterson57 (also involving the Florida long-arm statute), where the ap-
pellate court reversed the lower court and held that personal jurisdiction
over a resident of Mexico was not acquired by "service" under the

district, where any defendant cannot be served within the State, or does not voluntarily
appear, the court may order the absent defendant to appear or plead by a day certain.

Such order shall be served on the absent defendant personally if practicable, wherever
found, and also upon the person or persons in possession or charge of such property, if
any. Where personal service is not practicable, the order shall be published as the court
may direct, not less than once a week for six consecutive weeks.

If an absent defendant does not appear or plead within the time allowed, the court
may proceed as if the absent defendant had been served with process within the State,
but any adjudication shall, as regards the absent defendant without appearance, affect
only the property which is the subject of the action . ...

Any defendant not so personally notified may, at any time within one year after final
judgment, enter his appearance, and thereupon the court shall set aside the judgment
and permit such defendant to plead on payment of such costs as the court deems just.

53. United States v. Estate of Swan, 441 F.2d 1082 (5th Cir. 1971). In this case the challenge
to the jurisdiction was made by the attorney ad litem who had been appointed by the court to
represent the absent party's interests.

54. 441 F.2d at 1086.
55. Id. at 1085.
56. 441 F.2d 735 (5th Cir. 1971).
57. 445 F.2d 1334 (5th Cir. 1971).
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Florida long-arm statute when the defendant's only contact with the
state consisted of having deposited $15,000 in a Florida bank and having
sent a telegram to the plaintiff in Florida offering to purchase a vessel
owned by plaintiff which had run aground and lay stranded off the coast
of Mexico.

When subject matter jurisdiction over an action has come. into exist-
ence, it remains intact even after substitution of parties has taken place,
but this does not eliminate the necessity of acquiring personal jurisdic-
tion over the substituted party.5" In Ransom v. Brennan59 the. district
court granted plaintiffs motion to.substitute the deceased defendant's
executrix as party defendant in the suit, but the motion was mailed to
the deceased's attorney (presumably following the-procedure set forth
in Rule 5 of the Federal Rules of Civil Procedure) rather than being
served in the manner provided by Rule 4. The executrix' motion to
dismiss for lack of personal jurisdiction was denied, the case proceeded
to trial, and plaintiff obtained a substantial verdict. In reversing, the
Fifth Circuit pointed out that Rule 5 applies only to service of pleadings
and other papers upon parties who already have been served with pro-
cess as required by Rule 4, and that a substituted party-like an original
party-must be served pursuant to Rule 4.0 The court noted also, how-
ever, that under Rule 25(a)(1), Rule 4 service of process may be made
on the executor of a named defendant beyond the territorial limits of
the state in which the district court is held."

Appellate Jurisdiction

Cases presenting questions of appellate jurisdiction fell for the most
part into those in which the appellant attempted to obtain appellate
review of an interlocutory order, 2 and those in which the appellant

58. Ransom v. Brennan, 437 F.2d 513 (5th Cir. 1971).
59. 437 F.2d 513 (5th Cir. 1971).
60. A somewhat analogous situation existed in James Talcott, Inc. v. Allahabad Bank, Ltd.,

444 F.2d 451 (5th Cir. 197 1) where the court held that even though a court has ancillary jurisdiction
of a claim, personal jurisdiction over the third-party defendant must be secured by proper service
of third-party summons.

61. 437 F.2d at 519.
62. Examples of cases in this category included Madry v. Sorel, 440 F.2d 1329 (5th Cir. 1971)

(denial of summary judgment was interlocutory order and not appealable): Bailey v. Rowan
Drilling Co., 441 F.2d 57 (5th Cir. 1971) (partial summary judgment not appealable since lower
court had made no express determination that there was no just cause for delay): and Ferrara v.
Louisiana, 443 F.2d 344 (5th Cir. 1971) (no preliminary injunction having been requested, district
court's order staying its own proceedings pending exhaustion of state remedies was not equivalent
of order granting, continuing, modifying, refusing, or dissolving an injunction and therefore was
not appealable under 28 U.S.C. § 1292(a)(1) (1948)).
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sought to raise on appeal issues which had not been raised below.6 3 But
there were, of course, a few others which presented more noteworthy
problems. For example, Fears v. Burris Manufacturing Co. 4 was an
appeal from a lower court's denial of a state officer's motion to quash
a subpoena duces tecum on the ground that he had a statutory privilege
of nondisclosure. The Fifth Circuit pointed out that its earlier decision
in Carr v. Monroe Manufacturing Co. 5 had established that an order
of this type is appealable as a final order, and then went on to reaffirm
the position it had taken in Carr to the effect that when a state officer
asserts in federal court a statutory privilege of nondisclosure, the federal
court has a duty to examine the appropriateness of the privilege "by
balancing the policies behind the privilege against policies favoring dis-
closure . . . [and a decision so made will not be reversed] in the absence
of a clear showing of abuse of discretion.""6 There being no such show-
ing here, the district court's order was affirmed.

Gosa v. Securities Investment Co. 7 raised a question as to the appeal-
ability of interim trial court rulings on whether suits are maintainable
as class actions. After recognizing that such rulings appear to be interlo-
cutory and thus appealable only after the case has been decided on the
merits, the court pointed out that in certain kinds of cases disallowance
of the suit as a class action may be the "death knell" of the plaintiff's
case 8 and in such instances some courts have held the lower court's
ruling to be immediately appealable.6" In Gosa, however, plaintiff's
claim of slightly more than $3,300 placed it in the middle ground finan-
cially, for purposes of the death knell approach, and the facts had not
been developed sufficiently to permit the appellate court to determine
whether that approach would be appropriate. Noting that if the plaintiff
wished to assert that "what was otherwise a purely interlocutory ruling
was efficiently converted by the practical circumstances of the matter

63. Examples of cases in which the appellant sought to raise on appeal issues which had not
been raised below include Kottemann v. Goodway, Inc., 439 F.2d 766 (5th Cir. 1971) and John R.
Lewis, Inc. v. Newman, 446 F.2d 800 (5th Cir. 197 1)-in both of which the attempt was, of course,
unsuccessful.

64. 436 F.2d 1357 (5th Cir. 1971).
65. 431 F.2d 384 (5th Cir. 1970).
66. 436 F.2d at 1362.
67. 449 F.2d 1330 (5th Cir. 1971).
68. This approach is based on the proposition that if the plaintiff is financially unable to

maintain the suit himself, and if his individual claim is so small that no competent attorney would
be likely to proceed with the case, dismissal of the class aspects of the suit may well deprive the
plaintiff of any action at all.

69. See Korn v. Franchard Corp., 443 F.2d 1301 (2d Cir. 1971): Green v. Wolf Corp., 406 F.2d
291 (2d Cir. 1968), cert. denied. 395 U.S. 977 (1969): Eisen v. Carlisle and Jacquelin, 370 F.2d
119 (2d Cir. 1966). cert. denied, 386 U.S. 1035 (1967).
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to an extinction of the very right to litigate" then the plaintiff had the
burden of developing those facts in the trial court 7 0-a burden which had
not been met, and the appeal therefore was dismissed for lack of juris-
diction.

In Eastman Kodak Co. v. Fotomat Corp.,7 a trade dress infringe-
ment suit, the Fifth Circuit dismissed as untimely the defendant's appeal
from a preliminary injunction granted by the trial court.72 Judge Wis-
dom, dissenting, filed the only opinion and it is from this that the
majority's holding must be gleaned. It appears that the majority took
the view that after the district court had entered an order granting a
preliminary injunction, a timely motion to reconsider under Rules 52
and 59 extended the beginning of the 30-day appeal time until the mo-
tion to reconsider was ruled upon by the trial court, but that once that
order was issued the time for appeal began to run even though (under
the terms of the preliminary injunction order) the defendant was not
required to implement trade dress changes until after a determination
had been made as to which party would bear the cost of the necessary
trade dress changes. The defendant waited until the cost issue was set-
tled and then sought to appeal the preliminary injunction order. It was
this appeal which the majority held to be untimely. Judge Wisdom
dissented on the ground that it is far from clear at what point in time
the court's preliminary injunction order became final, and "appellant
should not be made to suffer because of the lack of certainty as to which
of the interrelated orders was the final order. '7 3

Removal from State to Federal Court

Proceedings before a school board for cancellation of a tenured public
school teacher's contract was held in Alabama v. Buckingham74 not to
be removable from state to federal court since the school board is not a
court, and the proceeding itself is not a civil action or criminal prosecu-
tion, within ,the meaning of those terms as used in the removal statute,
28 U.S.C. § 1443 (1948). 75

70. 449 F.2d 1330, 1332 (5th Cir. 1971).
71. 441 F.2d 1079 (5th Cir. 1971).
72. The lower court's opinion appears at 317 F. Supp. 304 (N.D. Ga. 1970).
73. 441 F.2d at 1081.
74. 437 F.2d 116 (5th Cir. 1971).
75. 28 U.S.C. § 1443 (1948) provides in pertinent part:

Any of the following civil actions or criminal prosecutions, commenced in a state court
may be removed by the defendant to the district court of the United States for the district
and division embracing the place wherein it is pending:

(1) Against any person who is denied or cannot enforce in the courts of such State
a right under any law providing for the equal civil rights of citizens of the United States,
or of all persons within the jurisdiction thereof.
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Venue

In Gaddis v. Calgon Corp.,7" the district court's dismissal of a patent
infringement suit for improper venue was reversed on the ground that
the court had improperly "interpreted" a statute which was plain and
unambiguous on its face and had, in addition, applied the law thus
interpreted to a clearly erroneous finding of fact." Judge Tuttle, writing
for the Fifth Circuit, found that the trial court-notwithstanding the
plain language of the patent venue statute," which provides that venue
may be laid where the defendant has a regular and established place of
business-had held that venue depended upon whether the particular
division of the company which was responsible for the alleged infringe-
ment had a regular and established place of business within the district.
Furthermore, even if that were what the statute required, venue would
have been proper in this case because the record clearly revealed that
the division in question did in fact have a regular and established place
of business within the district.7"

PLEADINGS AND MOTIONS

During this survey period, as in the past, most cases which had been
disposed of in the lower courts by way of motions to dismiss for failure
to state a claim were reversed on appeal. This was not unexpected, for
the Fifth Circuit (along with its sister circuits) has long made it clear
that under the liberal pleading procedure provided by the Federal Rules
most cases do not lend themselves to disposition on "barebone plead-
ings" alone."' Cases thus disposed of during the year being surveyed
included, among others, one in which the plaintiff-in opposition to a
statute of limitations defense raised by way of motion to dismiss-had
raised questions of fact as to whether the statute had been tolled by
various events transpiring after the date of the accident which gave rise

76. 449 F.2d 1318 (5th Cir. 1971).
77. Id. at 1320.
78. 28 U.S.C. § 1400(b) (1948), the applicable patent venue statute, provides that "any civil

action for patent infringement may be brought where the defendant resides, or where the defendant
has committed acts of infringement and has a regular and established place of business."

79. 449 F.2d at 1320.
80. See Cook & Nichol, Inc. v. Plimsoll Club, 451 F.2d 505 (5th Cir. 1971), and cases cited

therein. (The Cook opinion is noteworthy not so much because of what the case itself involved,
i.e., a contract action which was improperly dismissed, but because in it Chief Judge Brown once
again discusses in some detail the criteria which must be followed by the lower courts in ruling
upon 12(b)(6) motions.)
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to the suit.8 ' In another case, the trial court had dismissed a complaint
which purported to set forth a claim based on abuse of process, stating
that if there was a cause of action at all it was for malicious prosecution
rather than for abuse of process-in other words, the district court
dismissed the complaint because it based the alleged right to recover on
the wrong theory.82 Predictably, both of the foregoing cases were re-
versed on appeal.

In Woods Exploration & Producing Co. v. Aluminum Co. of
America,8 3 the trial court had permitted plaintiff in an antitrust action
to amend its complaint in order to allege specifically a claim which had
not been explicitly set forth in the original complaint, and had found
that under Rule 15(c) of the Federal Rules of Civil Procedure' 4 the
amendment related back to the original complaint so that the claim thus
asserted was not barred by the statute of limitations. In affirming, the
Fifth Circuit quoted from earlier decisions in which it had pointed out
that notice is the critical element in Rule 15(c) determinations:

As long as the amended complaint refers to the same transaction or
occurrence that formed the basis for the original complaint and the
defendant was put on notice of the claim by the first complaint, there
will be no bar to amendment; even new defendants and new theories
of recovery will be allowed.

But this does not mean that the plaintiff may add an entirely new
defendant by way of amendment and then avoid a statute which already
has run as to that defendant simply by demonstrating that the new
defendant had notice that the lawsuit was pending. Under Rule 15(c)
an amendment changing the party against whom a claim is asserted
relates back only if, inter alia, the new party knew or should have
known, before the applicable statute had run, that the action would have
been brought against him initially but for the plaintiff's mistake con-
cerning the identity of the proper party defendant."

81. Harrison v. Thompson, 447 F.2d 459 (5th Cir. 1971).
82. Ancora Corp. v. Stein, 445 F.2d 431 (5th Cir. 1971).
83. 438 F.2d 1286 (5th Cir. 1971).
84. Under Rule 15(c), a claim or defense asserted in an amended pleading relates back if it

arose out of the same conduct, transaction, or occurrence as that set forth in the original pleading.
Furthermore, an amendment changing the party against whom the claim is asserted relates back
if the foregoing provision is satisfied and if within the period provided by the statute of limitations
for instituting the claim the new party received notice of the claim and should have known that it
would have been brought against him but for a mistake concerning the identity of the proper party
against whom to bring the action. FED. R. Cv. P. 15(c).

85. 438 F.2d at 1300.
86. See Anderson v. Papillion, 445 F.2d 841 (5th Cir. 1971), where the court pointed out that

Rule 15(c) "simply may not be interpreted so as to deny the protection of a limitations statute to
an entirely new defendant, added after the prescription has run." Id. at 842.
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PARTIES

Indispensability of parties figured prominently in at least two dismiss-
als during the survey period. In one, Zapata v. Smith, 7 the parties
apparently agreed on appeal that all issues had been mooted with the
exception of a claim for back pay which the majority (per Goldberg, J.)
found that the plaintiffs had made.88 The court pointed out that the
plaintiffs were VISTA project participants who were suing because of
allegedly wrongful removal from their jobs, and any back pay to which
they might be entitled must necessarily come from federal funds; since
the United States was neither served nor joined as a party, the court
concluded that the lower court had properly dismissed the action (the
district court had dismissed on other grounds). An opinion by Judge
Ingraham (concurring specially) points out several flaws in the major-
ity's position and should be read by those who wish to explore this
problem at greater length.89

In Haas v. Jefferson National Bank,90 dismissal was necessary once
a determination of indispensability had been made, since joining the
indispensable party destroyed the diversity of citizenship upon which the
federal court's jurisdiction was predicated. The opinion, written by
Judge Aldisert of the Third Circuit (sitting by designation), provides an
excellent discussion of the manner in which the federal courts should
analyze the indispensable party question under Rule 19.

In Bodnar v. Bodnar,9 the complaint was dismissed without prejudice
after plaintiff refused to submit to a mental examination which had been
ordered by the trial court. In affirming dismissal on this ground, the
Fifth Circuit pointed out that a federal court has power to ascertain
whether a litigant is mentally competent to understand the nature and
effect of the litigation, and if it finds that the party is not competent
the court has the power to appoint a guardian ad litem. Where, as here,
there is a substantial question of competency but the plaintiff refuses
to submit to examination, the court appears to have no alternative but
to dismiss the complaint without prejudice.

The first of three class actions which were considered to be notewor-

87. 437 F.2d 1024 (5th Cir. 1971).
88. In a separate opinion, Judge Ingraham (concurring specially) disagrees with the majority's

position on this point, stating that both the complaint and the proceedings below indicate that the
action was purely equitable in nature and that "back pay was never suggested until plaintiffs' brief

on this appeal." Id. at 1027 n. 2.
89. 437 F.2d at 1027.
90. 442 F.2d 394 (5th Cir. 1971). See also Bethell v. Peace, 441 F.2d 495 (5th Cir. 1971).
91. 441 F.2d 1103 (5th Cir. 1971).

19721
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thy in this section on parties, Gabriel v. Standard Fruit and Steamship
Co., 2 was an appeal from an order of the district court denying interven-
tion to more than 100 class members who sought to participate in the
class suit which had been brought against their employer for breach of
a collective bargaining agreement. Intervention was sought as of right
under Rule 24(a)(2) of the Federal Rules of Civil Procedure.93 The Fifth
Circuit affirmed the lower court's denial of intervention, holding that
since appellants had failed to prove inadequate representation of their
interests they could not intervene as of right but could intervene, if at
all, only at the discretion of the trial court-a discretion which did not
appear to have been abused in the instant case.

Once a class action has been allowed, it cannot be dismissed at the
whim of those who brought it; dismissal of such an action requires
approval of the court, and the court's decision is largely discretionary.
In Sheffield v. Itawamba County Board of Supervisors,4 the plaintiffs'
motion to dismiss a class action in which they had sought relief as to
alleged malapportionment in election districts was denied. (Plaintiffs
there had been afforded the very relief they originally requested, but
meanwhile they had changed their minds and wanted another form of
relief-relief which could not lawfully be granted.) In affirming, the
Fifth Circuit emphasized that "having instituted a public lawsuit to
secure rectification [of] a constitutional wrong of wide dimension, they
cannot privately determine its destiny.' ' 5

In the final case in this section, a class action had been brought by
stockholders of one insurance company, seeking to block merger of that
company with another insurance company. The active plaintiffs arrived
at a compromise agreement with the directors of both insurance compa-
nies and court approval of the compromise was sought.96 The court set
a date for the hearing and ordered all stock and option holders to be
notified. Four stockholders appeared in opposition but the compromise
was approved by the district court and the Fifth Circuit affirmed. In
approving thb settlement the court was not required to try the case but
only to appraise the claim, the possible defenses, and the situation of

92. 448 F.2d 724 (5th Cir. 1971).
93. Rule 24(a)(2) provides for intervention as of right, if application is timely and if,

the applicant claims an interest relating to the property or transaction which is the
subject of the action and he is so situated that the disposition of the action may as a
practical matter impair or impede his ability to protect that interest, unless the appli-
cant's interest is adequately represented by existing parties. FED. R. Civ. P. 24(a)(2).

94. 429 F.2d 35 (5th Cir. 1971).
95. Id. at 36.
96. Young v. Katz, 447 F.2d 431 (5th Cir. 1971).
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the parties, and to exercise business judgment in determining whether
the proposed settlement was reasonable.97

TRIALS

Included in this section of the survey are cases dealing with dismissals
under Rule 41 of the Federal Rules of Civil Procedure," as well as those
dealing with admissibility and sufficiency of the evidence, charges to the
jury, and findings by the court.

In La- Tex Supply Co. v. Fruehauf Trailer Division, Fruehauf Corp.,99

a joint action was brought by the named plaintiff and by plaintiff's
attorney (who was assignee of several other claims against the same
defendant). Plaintiff sued to recover damages for loss of its propane gas
trailer-truck which allegedly had exploded as a result of defendant's
negligent servicing of the truck. The aggregated claims upon which
plaintiff's attorney sued, as trustee, were claims by persons who had
been injured in the explosion-claims which had been paid by plaintiff
or its insurors, with assignments taken in the name of plaintiff's attor-
ney. On motion by defendant, the trial court substituted plaintiff as the
named plaintiff on the aggregated claims. Plaintiff claimed that the
substitution deprived the original owners of the assigned claims of their
right to have their claims tried by jury and, further, that the substitution
improperly shifted the burden of proof on those claims to plaintiff. On
appeal, the Fifth Circuit held that it was not error to substitute plaintiff
as the named plaintiff with respect to the aggregated claims, since plain-
tiff was the real party in interest under Rule 17(a) of the Federal Rules
of Civil Procedure. 09 Nor was it an abuse of discretion under Rule 41

97. Id. at 433.
98. Rule 41 provides for voluntary dismissal by the plaintiff without leave of the court at any

time (1) before the adverse party has either replied or filed a motion for summary judgment or (2)
by filing a stipulation of dismissal signed by all parties who have appeared in the action; at other
times a voluntary dismissal may be taken only by order of the court. FED. R. Civ. P. 41(a).-Rule
42(b) provides that a defendant may move for dismissal (1) for failure of the plaintiff to prosecute
or to comply with either the rules of procedure or a court order, or (2) at the close of plaintiffs
evidence, on the ground that upon the facts and the law the plaintiff has shown no right to relief.
FED. R. Civ. P. 42(b).

99. 444 F.2d 1366 (5th Cir. 1971).
100. Rule 17(a) provides in part:

Every action shall be prosecuted in the name of the real party in interest. An executor,
administrator, guardian, bailee, trustee of an express trust, a party with whom or in
whose name a contract has been made for the benefit of another, or a party authorized
by statute may sue in his own name without joining with him the party for whose benefit
the action is brought. FED. R. Civ. P. 17(a).
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for the district court to refuse to permit plaintiff to take a voluntary
dismissal of the aggregated claims.' 0'

In another case, involuntary dismissal under Rule 41(b) was held to
be improper where the dismissal by its terms applied to all defendants
and was based upon plaintiff's failure to comply with the district court's
order to obtain service by a specified date, and where counsel for plain-
tiff had filed an affidavit indicating that one of the defendants had been
served. 02 The Fifth Circuit noted that plaintiff apparently did comply
with the court's order to obtain sufficient service of the one defendant
who could be found. Furthermore, since plaintiff's attorney had at-
tempted to obtain service of the other defendants in the manner pro-
vided by law, dismissal with prejudice was improper even as to those
defendants who had not been served. Simple inability to find the defen-
dants did not constitute such flagrant disobedience of a court order to
obtain sufficient service as to justify the entry of what was in effect a
final judgment on the merits.0 3

In Nelson v. Jacksonville Shipyards, Inc.,101 evidence of a contract
between one of the parties to the suit and a third party was held properly
excluded as not bearing upon the scope of the duties of the parties to
the contract being sued upon.

As to sufficiency of the evidence, the appellate court had occasion
during the survey period to note (1) that in FELA cases the plaintiff's
burden of proof is much less than that required to sustain a verdict in
other negligence actions, so that reversible error is present only if there
is a complete absence of probative facts to support the verdict;0 5 and
(2) that a directed verdict should not be granted if there is sufficient
evidence opposed to the motion that reasonable and fair-minded men,
in the exercise of impartial judgment, might reach different conclu-
sions. 06

In an action by a shipper against its interstate carrier,0 7 where plain-
tiff had requested a charge on the Carmack Amendment to the Inter-
state Commerce Act, neither party objected to the trial court's failure
to give such a charge, and on appeal both parties relied solely upon state
authorities with respect to the damage issue, the Fifth Circuit gave effect

101. 444 F.2d at 1368.
102. Canada v. Mathews, 449 F.2d 253 (5th Cir. 1971).
103. Id. at 255.
104. 440 F.2d 668 (5th Cir. 1971).
105. Fare v. Southern Ry., 438 F.2d 933 (5th Cir. 1971).
106. McCullough v. United States, 442 F.2d 1011 (5th Cir. 1971).
107. Continental Electronics Mfg. Co. v. Navajo Freight Lines, Inc., 447 F.2d 1174 (5th Cir.

1971).
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to state rather than federal law in deciding the appeal. 08

The trier of fact is charged with the responsibility for resolving dis-
puted factual issues, and under Rule 52(a) factual determinations thus
made cannot be set aside on appeal unless clearly erroneous. 09 Under
this test, most lower court judgments challenged on this ground during
the survey period were upheld." 0 In one which was not upheld-a medi-
cal malpractice suit brought under the Federal Tort Claims
Act"'-judgment for the Government was reversed on the ground that
although there was some evidence to support the lower court's decision
a review of the evidence as a whole had left the reviewing court "with a
definite and firm conviction that a mistake has been committed."" 2 In
that case the trial court's clearly erroneous findings apparently resulted
from the court's having improperly discounted certain expert medical
testimony and improperly given too much weight to the attending physi-
cian's testimony at trial-testimony which was at variance with docu-
mentary evidence which the attending physician himself had prepared
at the time of the incident which gave rise to the malpractice suit.

As a general rule, findings by the trial court presented problems on

108. The court reasoned as follows:
Plaintiff alluded in its complaint to the Carmack Amendment, 49 U.S.C. § 20(11). In

actions under the Carmack Amendment, "the shipper establishes his prima facie case

when he shows delivery in good condition, arrival in damaged condition, and the amount

of damages. Thereupon, the burden of proof is upon the carrier to show both that it was

free from negligence and that the damage to the cargo was due to one of the excepted
causes relieving the carrier of liability." [Cites omitted] The Trial Judge did not instruct

the jury on the Carmack Amendment, though requested by the plaintiff to do so.

Instead, he charged the jury that the plaintiff in order to recover, had to prove by a

preponderance of the evidence that the defendant was negligent. No party objected to

the failure of the Trial Court to give a Carmack charge. The jury found that [defendant]

was negligent in handling the electron tube, and returned a verdict for the plaintiff

accordingly.
On this appeal from the Trial Judge's order granting a judgment for [defendant]

notwithstanding the verdict, both parties rely solely on Texas authorites on the issue of

plaintiff's damages. Under these circumstances, and in the absence of any authorities

to the contrary, we have concluded to give effect to Texas law on this particular issue.

447 F.2d at 1176 n. I.
109.

In all actions tried upon the facts without a jury or with an advisory jury, the

court shall find the facts specially and state separately its conclusions of law thereon,

and judgment shall be entered pursuant to Rule 58; and in granting or refusing interlocu-

tory injunctions the court shall similarly set forth the findings of fact and conclusions

of law which constitute the grounds of its action . . . .Findings of fact shall not be set

aside unless clearly erroneous, and due regard shall be given to the opportunity of the

trial court to judge the credibility of the witnesses. . . .FED. R. Civ. P. 52(a).

110. E.g., Tampa Ship Repair & Dry Dock Co. v. A.P. St. Philip, Inc., 440 F.2d 1193 (5th

Cir. 1971); Nelson v. Jacksonville Shipyards, Inc., 440 F.2d 668 (5th Cir. 1971).

Ill. Rewis v. United States, 445 F.2d 1303 (5th Cir. 1971).
112. Id. at 1304.
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appeal most frequently either because they were not made at all, or
because they were incomplete. If Rule 52 is not complied with in this
regard, remand is inevitable because in such cases there simply is noth-
ing for the appellate court to review." 3

JUDGMENTS

Cases noted in this section have been grouped generally into those
dealing with (1) summary judgment, (2) judgment notwithstanding the
verdict, (3) relief from judgment, and (4) res judicata and collateral
estoppel.

Summary Judgment

In three of the four summary judgment cases noted in this survey,
summary judgments granted by the trial court were reversed: in Ag Pro,
Inc. v. Sakraida,114 the Fifth Circuit pointed out that summary judgment
is rarely appropriate in patent cases, because although the ultimate
question of patent validity is one of law, this question cannot be an-
swered until the obviousness vel non of the thing patented has been
determined-a determination which must be made against the factual
background of the state of the prior art and the claimed improvement
upon it; in Croley v. Matson Navigation Co.," 5 there was a factual issue
as to whether the defendant knew or should have known of the danger-
ous characteristics of the preservative it used on its vessels-one of
which exploded, giving rise to the case which was on appeal; and in
James Talcott, Inc. v. Allahabad Bank, Ltd.,"' where one who claimed
to be a holder in due course of the negotiable instruments sued upon
produced copies of the instruments rather than the instruments them-
selves, there was a factual issue as to who was the possessor of the
instruments, which precluded summary judgment. In the fourth case,
Vandenburg v. Newsweek, Inc.,"7 the Fifth Circuit (on interlocutory
appeal pursuant to the trial court's certification under 28 U.S.C.
§ 1292(b) (1948)) affirmed the trial court's ruling that the existence of
an issue as to actual malice precluded summary judgment in a libel
action.

113. See Holiday Inns, Inc. v. Fay, 451 F.2d 343 (5th Cir. 1971); C.I.T. Corp. v. M/V MISS.
EILEEN, 447 F.2d 761 (5th Cir. 1971); Nickerson v. Travelers Ins. Co., 437 F.2d 113 (5th Cir.
1971).

114. 437 F.2d 99 (5th Cir. 1971).
115. 439 F.2d 788 (5th Cir. 1971).
116. 444 F.2d 451 (5th Cir. 1971).
117. 441 F.2d 378 (5th Cir. 1971).
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Judgment Notwithstanding the Verdict

Judgment notwithstanding the verdict should not be granted unless
from the evidence adduced at trial, together with all reasonable infer-
ences to be drawn therefrom, but one reasonable conclusion can be
reached."' An example of the type situation in which such a judgment
is appropriate was presented last term in the case of Turner v. Southern
Railway."' In that case, a wife's action for loss of consortium had been
consolidated with her injured husband's action for damages for personal
injuries sustained by him when an iron bar belonging to the defendant
crashed through the windshield of his car as it passed under defendant's
railroad overpass. The trial court instructed the jury that the wife's right
to recover was dependent upon the injured husband's right to recover,
i.e., if the husband could not recover then neither could the wife, but if
he did recover then she was also entitled to recover, provided the evi-
dence had established that by reason of the husband's injuries she had
been deprived of her right to his consortium. After the jury returned a
verdict for the husband and a verdict against the wife, the lower court
denied the railroad's motion for judgment notwithstanding the verdict
as to the husband and granted the wife's motion for JNOV on the
liability issue and for a new trial on the issue of damages. The record
showed that there was sufficient evidence to support the verdict in the
husband's favor and, since there was uncontradicted evidence on the
wife's loss of consortium, she was entitled to recover as a matter of law.
The Fifth Circuit therefore affirmed the judgment of the trial court.

Relief from Judgment

In Hand v. United States, °20 plaintiff, who had paid part of a tax
assessment the Commissioner of Internal Revenue had made against
him on the basis of illegally seized gambling records, sued for refund
and the Government counterclaimed for the unpaid balance of the Com-
missioner's assessment. After a jury verdict for the Government, the
trial court denied plaintiffis motions in the alternative for JNOV or new
trial, but some five months later granted a motion for relief from final
judgment under Rule 60(b)(6).' The Fifth Circuit affirmed, noting that

118. O'Neil v. W.R. Grace & Co., 410 F.2d 908 (5th Cir. 1969); Leach v. Millers Life Ins.
Co., 400 F.2d 179 (5th Cir. 1968).

119. 437 F.2d 1352 (5th Cir. 1971).
120. 441 F.2d 529 (5th Cir. 1971).
121. Under Rule 60(b)(6) the court may grant relief from a final judgment for any reason

justifying relief from the operation of such judgment. FED. R. Civ. P. 60(b)(6).
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such motions are addressed to the sound discretion of the trial court,
and that the trial court's disposition of them will not be overturned on
appeal absent abuse of discretion. In this case the jury had returned
apparently inconsistent answers to interrogatories, the Government had
"possibly" made improper use of illegally seized evidence, and there was
a lack of other evidence to support the Commissioner's assessment-in
light of all of which the appellate court concluded that it could not say
that the district court had abused its discretion by granting the plaintiff
a new trial.

A motion for relief from judgment under Rule 60(b)(1) (unlike a
motion under 60(b)(6) which may be made within any reasonable time),
must be made within a year after the judgment in question was entered.
Furthermore, since such a motion can be made even though an appeal
is pending, appealing an order of dismissal does not toll the time for
making a motion for relief from that order. In Transit Casualty Co. v.
Security Trust Co.,' the Fifth Circuit noted that if the appeal results
in a substantial substantive change in the order upon which the judg-
ment appealed from was entered, the one-year time limit within which
a 60(b)(1) motion for relief must be made runs from the date the modi-
fied order was entered, but in the case then before the court the modified
order had merely changed a dismissal "with prejudice" to one "without
prejudice," and this was held not to be such a substantial substantive
change as to extend the plaintiff's time for filing a motion for relief
under Rule 60(b)(l).12

Res Judicata and Collateral Estoppel

Several cases during the survey period turned at least in part on the
doctrine of collateral estoppel, which provides in general that a prior
final judgment on the merits operates as an estoppel in subsequent
actions as to matters which were actually litigated and determined in
the first proceeding, provided their determination was necessary t'o the
judgment in the prior suit. 24 In James Talcott, Inc. v. Allahabad Bank,
Ltd.,"-' the Fifth Circuit noted that while many courts still adhere to the
additional requirement that the doctrine may be invoked only by one
who was a party or who is in privity with a party to the suit in which

122. 441 F.2d 788 (5th Cir. 1971).
123. Id. at 791.
124. James Talcott, Inc. v. Allahabad Bank, Ltd., 444 F.2d 451 (5th Cir. 1971); New Orleans

Stevedoring Co. v. United States, 439 F.2d 89 (5th Cir. 1971); V & S Ice Mach. Co. v. Eastex
Poultry Co., 437 F.2d 422 (5th Cir. 1971).

125. 444 F.2d 451 (5th CiT. 1971).
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the prior judgment was rendered, the trend has been away from this. The
State of New York (whose law on collateral estoppel was applicable to
the instant case) having abandoned this latter requirement in cases
where the party against whom the judgment is invoked had a full and
fair opportunity to litigate the issue in the prior suit, the collateral
estoppel doctrine was deemed applicable here despite the fact that the
party asserting it had not been a party-and was not in privity with a
party-to the prior proceedings. The opinion (per Thornberry, J.) in-
cludes a comprehensive analysis of the 'Collateral estoppel doctrine and
recent trends in its application, and is commended to the attention of
those who have a further interest in this problem.

In Wasoff v. American Automobile Insurance Co.,'26 the complaint
was dismissed on the ground that dismissal of a prior action for failure
to prosecute was a final judgment on the merits and, under the doctrine
of res judicata, barred a subsequent action upon the same cause of
action. The original suit had been filed because the plaintiff-insured and
the defendant-insurer could not agree on the amount of damages due
to plaintiff for losses covered by a homeowner's insurance policy. That
action was dismissed for want of prosecution after plaintiff's first coun-
sel withdrew and plaintiff failed to obtain new counsel within the time
ordered by the court. Approximately one month later this second action
was filed. Defendant moved to dismiss on the ground that the prior
judgment was res judicata as to the claim asserted by plaintiff in the
second action, whereupon plaintiff amended the complaint to allege
impropriety in the appraiser's award and to ask that the award be set
aside. The lower court granted defendant's motion to dismiss and the
Fifth Circuit affirmed, holding that plaintiff, in its amended complaint,
had merely asserted a new theory of relief; the prior judgment was res
judicata not only as to all matters which were decided but also as to all
matters which might properly have been tried.' 27

MISCELLANEOUS

Allocation of costs and attorney's fees presented noteworthy prob-
lems in at least three instances: (1) in Stacy v. Williams, 28 a motion for
leave to amend the bill of costs and for allowance of reasonable attor-

126. 441 F.2d 268 (5th Cir. 1971).
127. Id. Accord. Seaboard Coast Line R.R. v. Gulf Oil Corp., 409 F.2d 897 (5th Cir. 1969),

and cases cited therein.
128. 446 F.2d 1366 (5th Cir. 1971).
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ney's fees was held to be untimely since it was not made until two
months after entry of judgment-such motions must be served not later
than ten days after entry of judgment and this time cannot be en-
larged; 2' (2) in B-M-G Investment Co. v. Continental/Moss Gordin,
Inc.,' 30 the Fifth Circuit reduced the amount of attorney's fees allowed
by the lower court, noting that appellate courts, like trial courts, are
experts as to the reasonableness of attorney's fees; (3) Bagby Land &
Cattle Co. v. California Livestock Commission Co.,13

1 made the point
that federal courts in diversity actions are not bound by the forum
state's statutory requirement that attorney's fees, when allowable, be
fixed on the basis of proof of reasonable attorney's fees, and it was
entirely permissible for the federal court to fix such fees on the basis of
its own experience rather than on the basis of proof.

The final case in this survey of 1971 Practice and Procedure cases,
resulted in a determination which will be of particular interest to those
who handle antitrust cases: in Genuine Parts Co. v. FTC,3' the Fifth
Circuit held that an FTC investigative proceeding becomes an adjudica-
tive proceeding, bringing into play the procedural safeguards required
by the due process clause, only when a complaint is issued and served
on the party charged.

129. FED. R. Cv. P. 6(b), 59(e).
130. 437 F.2d 892 (5th Cir. 1971).
131. 439 F.2d 315 (5th Cir. 1971).
132. 445 F.2d 1382 (5th Cir. 1971).
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