
LABOR LAW
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LLOYD SUTTER**

During the Calendar Year 1971, the United States Court of Appeals
for the Fifth Circuit decided approximately 100 cases involving the two
principal federal labor-management relations statutes, i.e., the Labor
Management Relations Act and the Railway Labor Act. This survey
will not attempt to treat each case individually. Those cases representa-
tive of orthodox legal resolution will receive only general treatment.
However, those cases which may have a substantial impact in a particu-
lar area will be more carefully analyzed in an effort to determine the
impact upon Congressional design.

LABOR MANAGEMENT RELATIONS ACT

Employer Interference With Employee Rights

Section 8(a)(1) of the Labor Management Relations Act' proscribes
employer interference, restraint or coercion of employees in the exercise
of their rights to engage in, or refrain from, collective bargaining and
self-organizational activities as guaranteed by section 7.1 The test which
is generally applied to 8(a)(1) violations is "whether the employer en-
gaged in conduct which, it may reasonably be said, tends to interfere
with the free exercise of employee rights under the Act."

During the period of this survey the Fifth Circuit considered cases
involving various types of 8(a)(1) violations including such traditional
unfair labor practices as the enforcement of invalid no solicitation
rules,' employer interrogation of employees,4 employer threats against
employees for engaging in organizational activities,' employer promises
of benefits to employees if they rejected the union,' and employer with-
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holding of benefits normally conferred because of employee engagement
in organizational activities.'

In NLRB v. Shepherd Laundries Co.,8 the court of appeals upheld a
Board finding that while the company had maintained a facially valid
no-solicitation rule, posted in the plant, it had discriminatorially en-
forced the rule when it discharged two employees for union solicitation,
but took no action against an employee who had circulated an anti-
union petition during working hours. The court also sustained the
NLRB with respect to a rule later promulgated by the employer which
prohibited all solicitation without permission from the plant manager.
The Board had found this rule to be unlawful "since its prohibition of
solicitation was not confined to working time or working areas and no
evidence was introduced to establish that the rule was necessary for
plant production or discipline."9

One of the cases considered during the survey period presented the
issue of employer responsibility for the conduct of supervisors. In
Sweeney & Co. v. NLRB,0 the court reversed a Board finding that a
promise of economic benefit made by a shipping clerk to another em-
ployee constituted an employer unfair labor practice. Judge Ingraham
held that the test of supervisory status, not met in this case, is whether
a position involves any of the functions which define the term "supervi-
sor" under section 2(11) of the Act," and whether, under the statutory
requirement, the exercise of authority is "not merely routine or clerical
in nature, but require[s] the use of independent judgment."' 2

A number of cases considered by the Fifth Circuit during 1971 in-
volved promises or withholding of benefits during an organizational
campaign. In Sweeney, the court upheld the Board's finding that a
promise by a supervisor that employees would receive benefits already
conferred at other facilities "once matters got straightened out '"'3 vio-
lated the Act. In Morgan Precision Parts v. NLRB, 4 the court held that
it was an unfair labor practice for the employer, after being presented
with a letter claiming majority status by the union, to take away minor
amenities such as candy, aspirin and facial tissue which had been sup-
plied to employees prior to that time. This action, the court held "even

7. 444 F.2d 1210: NLRB v. Big Three Indus. Gas & Equip. Co., 441 F.2d 774 (5th Cir. 1971).
8. 440 F.2d 856.
9. 176 NLRB 113:71 LRRM 1366, 1367 (1969).
10. 437 F.2d 1127.
II. 29 U.S.C. § 152 (11) (1964).
12. 437 F.2d at 1131.
13. Id. at 1132.
14. 444 F.2d 1210,
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standing alone, pointedly told the employees . . . 'that the employer
gives and the employer takes away,' "' and was thus a violation of
section 8(a)(1). In NLRB v. Big Three Industrial Gas & Equipment
Co.," however, the court held that the employer, by responding to the
union's demand for increased wages with a letter to employees stating
that the union's election petition had "frozen" wages "for an indefinite
time,""7 had not violated the Act. The court rejected the Board's impli-
cation that a planned wage increase was being withheld, stating that
"there is no basis for the inference that the Company was announcing
a change in existing policy by stating that wages would be frozen."' 8 The
circumstances of the letter made it "apparent" that the employer was
only describing its position as limited by the law, and not withholding
any benefits previously promised.

In Oil Transport Co. v. NLRB,'6 the Fifth Circuit upheld a Board
finding that the employer had violated sections 8(a)(1) and 8(a)(2) by
recognizing one competing union over another at a time "when there
was a real question of representation" between the two unions. The
court held that employer recognition in a context of surveillance, inter-
rogation, threats and promises represented a failure to remain neutral
in a rival union situation. In its holding the court cited and approved
the neutrality rule laid down by the Board in Midwest Piping & Supply
Co.'" The court said that even though the favored union had presented
a card majority, the employer had still committed unfair labor practices
by acting where "the situation had not yet crystallized."', The court
found that while "the existence or non-existence of an uncoerced major-
ity" is a relevant consideration, "the issue of whether there is a real
question of representation may not be resolved by application of a
mathematical approach." 2 Thus, so long as the particular facts of a case
show an unsettled inter-union conflict, the right of the employees to a
free choice will be held to require "strict neutrality"2 on the employer's
part, and any action contrary to this.duty is a violation of the Act.

15. Id. at 1212.
16. 441 F.2d 774.
17. Id. at 776.
18. Id. at 777 (Emphasis added by the court).
19. 440 F.2d 664.
20. 63 NLRB 1060 (1945).
21. Id. at 1063, quoting NLRB v. Signal Oil & Gas Co., 303 F.2d 785 (5th Cir. 1962).
22. Id. at 1065.
23. Id.
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Employer Discrimination Against Employees

Employer discrimination against employees "in regard to hire or
tenure of employment or any term or condition of employment" for the
purpose of encouraging or discouraging union membership is prohibited
by section 8(a)(3) of the LMRA. 4 In most cases decided under 8(a)(3)
during the survey period, charges of employer discrimination consti-
tuted but one part of an overall antiunion campaign conducted by the
employer. 5 The issue in most 8(a)(3) cases is reducible to a resolution
of whether employer action against an employee was based on legiti-
mate business reasons or was because of an employee's union activities.

NLRB v. Federal Pacific Electric Co.2" is representative of such cases.
In that case the court denied enforcement of a Board order based on a
finding of violations of 8(a)(1) and (3) by the employer in discharging
an employee. The Board had overruled the finding of the Trial Exam-
iner that the discharge was based on the employee's absence from his
job, ostensibly to see a doctor, and his inability to account for that
absence when it later developed that he had not been to a physician. The
court concluded that "[ciredibility in this case plays a decisive role. '",

Relying on Universal Camera, the court emphasized that

simple logic dictates that if the Board relies on the same basic facts as
the Examiner and does not dispute the credibility resolutions of the
Examiner it must accept all the facts as found by the Examiner includ-
ing those which the Examiner established by way of credibility resolu-
tions."

Applying this rationale, the court determined that the evidence "com-
pletely fails to support the inferences drawn by the Board."'29

Morgan Precision Parts is also typical of 8(a)(3) "pretext" cases. In
its opinion, the court emphasized that even though the employer offered
testimony as to independent justification for discharging an employee,

24. 29 U.S.C. § 158(A)(3) (1968).
25. See. e.g., NLRB v. Pepsi-Cola Bottling of Miami. Inc.. 449 F.2d 824 (5th Cir. 1971):

NLRB v. Hertz Corp., 449 F.2d 711 (5th Cir. 1971): Morgan Precision Parts v. NLRB, 444 F.2d
1210 (5th Cir. 1971): Southwestern Pipe, Inc. v. NLRB. 444 F.2d 340 (5th Cir. 1971): NLRB v.
Big Three Indus. Gas & Equip. Co., 441 F.2d 774 (5th Cir. 1971): NLRB v. Federal Pac. Elec.
Co., 441 F.2d 765 (5th Cir. 1971): J. P. Stevens & Co.. Gulistan Div. v. NLRB, 441 F.2d 514 (5th
Cir. 1971). cert. denied, __ U.S. __. 92 S. Ct. 69 (1971): NLRB v. Transport Co.. 438 F.2d
258 (5th Cir. 1971): Sweeny & Co. v. NLRB, 437 F.2d 1127 (5th Cir. 1971).

26. 441 F.2d 765.
27. Id. at 769.
28. Id. at 770.
29. Id.
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this testimony "did not carry on its face such an invincible stamp of
truth,"3 that it could not be rejected in favor of the union representa-
tive's testimony. The court went on to point out that employer know-
ledge of the employee's relationship with the union need not be proven
by direct evidence, but "can be inferred, as here, from circumstantial
evidence."'" In a somewhat different situation, the court in Big Three
Industrial Gas reversed a Board finding that the employer violated
section 8(a)(3) by refusing to permit two employees, who were to be
representation *election observers for the union, to work on the day of
the election or to be paid for time lost. The action, the court held, was
a "rank . ..triviality, ' 32 involving a de minimis loss, and thus was an
insufficient basis for a Board finding of a violation of the Act.

Protected Activity

NLRB v. Pepsi-Cola Bottling Co. 33 presented the issue of whether
employees who were discharged for engaging in a sit-down strike to
protest delays in the collective bargaining process had engaged in con-
certed activity protected under section 7 of the Act. The Fifth Circuit
held that in the context of employer unfair labor practices, 34 and in the
absence of an established grievance procedure'3 employee demands not
made in defiance of the owner's right of possession is activity protected
under the Act. On the other hand, sit-down strikes taking place in
violation of an established grievance procedure3 6 or resulting in viol-
ence, 37 are unprotected. The appellate court said:

The mere act of sitting down on the job in order to further discus-
sions with an employer, as was done in the instant case, can alone
furnish no basis for a finding that the acts constituted a forcible seizure
of the employer's property . . . .The Company would have us hold
that any sit-down activity necessarily carries with it a threat of violence
sufficient to clothe the employer with the right to discharge those
responsible. We reject any such notion. Without more than the mere
act of sitting down during a labor dispute, there is no more incitement

30. 444 F.2d at 1213.
31. Id. at 1214; see Texas Aluminum Co. v. NLRB, 435 F.2d 917 (5th Cir. 1969).
32. 441 F.2d at 778.
33. 449 F.2d 824.
34. NLRB v. American Mfg. Co., 106 F.2d 61 (2d Cir. 1939).
35. NLRB v. Serv-Air, Inc., 401 F.2d 383 (10th Cir. 1968).
36. Cone Mills Corp. v. NLRB, 413 F.2d 445 (4th Cir. 1969).
37. NLRB v. Fansteel Metallurgical Corp., 306 U.S. 240 (1939).
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or probability of violance than is necessarily incidental to any other
act.3 1

As to the employer's argument that the sit-down strike was a trespass,
thus authorizing the discharges, the court held that:

An employer cannot convert a protected in-plant work stoppage into
an unprotected trespass by the simple expedient of ordering his em-
ployees from the plant where, as here, such an order serves no immedi-
ate employer interest and unduly restricts the employees' right to pre-
sent grievances to their employer .3

Rights of Strikers

In NLRB v. Transport Co.,40 a case involving the rights of reinstated
economic strikers during a subsequent reduction in force, the Fifth
Circuit extended its decision in American Machinery," which had
adopted the Board's Laidlaw principle approved by the Seventh Circuit:
"When job vacancies arise as a result of the departure of permanent
replacements, striking employees whose applications are outstanding
are entitled to preference over new applicants."42

Following an economic strike during which the striking employees
had been permanently replaced, Transport Company, because of in-
creased business, ultimately rehired eight of the seventeen striking em-
ployees. When business declined and lay-offs became necessary, the
company chose to lay-off the rehired strikers, as a group, ahead of the
replacements. Relying on Fleetwood,4" Laidlaw," American
Machinery, and Erie Resistor,5 the court found:

[I]f and when strikers are restored to employment, they are entitled
to full reinstatement; they are not to be treated as newly hired employ-
ees . . . .Once reinstated, strikers must be treated uniformly with
nonstrikers and permanent replacements; whatever benefits accrue to
the latter from the existence of the employment relationship must also
accrue to the returning strikers."

38. 449 F.2d at 829.
39. Id. at 829-30.
40. 438 F.2d 258.
41. American Mach. Corp. v. NLRB, 424 F.2d 1321 (5th Cir. 1970).
42. See Beaird and Sutter, Labor Law and Related Social Legislation, Annual Fifth Circuit

Survey. 22 MERCER L. REv. 697, 716 (1971).
43. NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967).
44. Laidlaw Corp. v. NLRB, 414 F.2d 99 (7th Cir. 1969), cert. denied, 397 U.S. 920 (1970).
45. NLRB v. Erie Resistor Corp., 373 U.S. 221 (1963).
46. 438 F.2d at 264.
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The court held that "the Company's insistence on guaranteeing the
job tenure of replacement- and non-strikers"47 was as inherently de-
structive of organizational rights as the employer's award of supersen-
iority in Erie Resistor, so that the employer's argued justification that
his right to lay-off reinstated strikers first was "a legitimate corollary
of [his] right of replacement" '48 was unacceptable.

Refusals to Bargain

Refusal to bargain cases, alleging violation of section 8(a)(5), gener-
ally fall into two broad categories: first, those cases involving a pure
refusal to bargain with a certified representative or involving an act or
omission inconsistent with the duty to bargain; and, second, those cases
involving a refusal to bargain in order to obtain judicial review of some
Board action during representation proceedings.

During the survey period the Fifth Circuit reviewed several cases
involving violations of section 8(a)(5), which imposes on the employer
the duty to bargain as to the terms and conditions of employment.49 In
Chevron Oil Co. v. NLRB,50 the court refused to find a lack of good
faith in the employer's insistence during bargaining on management
rights, no-strike, and no-arbitration clauses. In denying enforcement of
the Board's order with respect to good faith bargaining, the court re-
jected the contention that bad faith could be inferred from the em-
ployer's proposals. The court cited its decision in White,"' stating that:

In the White case a finding could have been made that the employer
insisted upon a contract by which the employees would surrender their
right to strike, and giving to management the right to hire, fire and
fix wages without a binding arbitration clause. This insistence, it was
held, was not a failure to bargain in good faith.5"

Consistent with that decision, the Fifth Circuit found that this case
represented "purely a question of hard bargaining between .. . [a]
relatively weak Union . . . [and] a relatively strong Company." 53 The

47. Id. at 266.
48. Id.
49. NLRB v. Pepsi-Cola Bottling Co.. 449 F.2d 824 (5th Cir. 1971): Southwestern Pipe, Inc.

v. NLRB, 444 F.2d (5th Cir. 1971): Chevron Oil Co. v. NLRB, 442 F.2d 1067 (5th Cir. 1971):
Sweeney & Co. v. NLRB, 437 F.2d 1127 (5th Cir. 1971).

50. 442 F.2d 1067.
51. Whitev. NLRB, 255 F.2d 564 (5th Cir. 1958).
52. 442 F.2d at 1073.
53. Id.
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court held that while "[tihe Company naturally desired to use its advan-
tage to retain as many rights as possible," 54 under the rationale in such
cases as H. K. Porter,55 "that desire is [not] inconsistent with good faith
bargaining."5

Similarly, in Southwestern Pipe, Inc. v. NLRB,57 the employer's ad-
vocacy of and insistence upon his own non-discrimination clause as
opposed to that offered by the union, was found to be insufficient to
constitute a refusal to bargain in violation of 8(a)(5). The court, revers-
ing the Board, found that the record demonstrated an exemplary lack
of employer discrimination, and was "devoid of any reasonable basis"
to support a finding of an attempt to "stymie the union.""8 The court
did enforce, however, a Board order which contained a finding that the
employer's unilateral change in the rotation of shifts, a subject of cur-
rent negotiation, violated 8(a)(5). In Reed Seismic Co. v. NLRB,5' the
appellate court dealt with a situation in which the employer had insti-
tuted a wage policy which awarded periodic wage increases to deserving
employees. The system had been instituted one month prior to any
company knowledge of union activities, was suspended when an election
was scheduled, but was resumed after the election. The court refused to
hold that this grant of wage increases represented a violation of 8(a)(5).
The court quoted as the basis for its decision the holding in NLRB v.
Southern Coach & Body Co.,"o that:

The rule is clearly established that the granting of a unilateral wage
increase, in the absence of some extenuating circumstance such as the
existence of a bona fide bargaining impasse or the implementation of
a new wage program identical to one previously offered to and rejected
by the bargaining agent, constitutes a refusal to bargain in good faith
because it serves to disparage the union and frustrate its bargaining
objectives . . . .However, the Supreme Court clearly indicated in
both the Crompton-Highland and Katz cases that a mere continuation
of the status quo during the bargaining period cannot constitute a
disparagement of the bargaining process; there must be an actual
change in working conditions.6

54. Id.
55. H. K. Porter, Co. v. NLRB, 397 U.S. 99 (1970).
56. 552 F.2d at 1073.
57. 444 F.2d 340.
58. Id. at 347.
59. 440 F.2d 598 (5th Cir. 1971).
60. 336 F.2d 214 (5th Cir. 1964).
61. Id. at 217 (Emphasis by the court).
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The Fifth Circuit concluded that it was "crystal clear" 2 that the wage
increases in Reed fell within the permissable limits of the rule in
Southern Coach, and set aside the Board's order.

In Sweeney, the court upheld a Board finding of a refusal to bargain
in good faith, based on the fact that the employer adamantly refused to
negotiate on the subject of a union dues checkoff. Since under section
8(d) of the Act, a dues checkoff is a mandatory subject of bargaining,
the court concluded that the employer's intransigence, coupled with his
presentation of a "predictably unacceptable . . . proposal""5 and other
unfair labor practices, demonstrated that "the inference of bad faith
drawn by the Board is not only proper but compelling."64

The Fifth Circuit handed down only a single decision involving the
issuance of a bargaining order based on a card majority, but this case
reflects a significant new emphasis on the problem of remedying con-
tinuing employer unfair labor practices which threaten to destroy per-
manently the laboratory conditions necessary for a representation elec-
tion. In J. P. Stevens & Co., Gulistan Division v. NLRB,15 the court of
appeals was confronted with a situation in which the employer, prior to
any action on the part of the union in this particular case, had estab-
lished a long history of extensive unfair labor practices in a concerted
effort to defeat the union in any of its plants. In 1968, the union had
sought to organize a plant in Statesboro, Georgia, and at one time
notified the employer that it had a card majority, and wished to be
recognized as the bargaining representative of the employees in the unit.
The employer refused this demand, and the union petitioned the Board
for a representation election. The election was held and the union lost.

The Regional Director set the election aside, on the basis of the
company's failure to supply an employee list as required by the Board's
ruling in Excelsior.6" The union then sought to obtain recognition
through the unfair labor practice procedure, under the rationale of
Bernel Foam. 7 The union charged extensive employer unfair labor prac-
tices, and the Board findings bore out these charges. The appellate court
agreed that:

The record reveals, ... that Stevens engaged in an extensive cam-
paign of "classic, albeit crude, unlawful labor practices" to defeat the

62. 440 F.2d at 601.
63. 437 F.2d at 1135.
64. Id.
65. 441 F.2d 514.
66. Excelsior Underwear. Inc., 156 NLRB 1236 (1966).
67. Bernel Foam Prod. Co., 146 NLRB 1277 (1964).
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Union. During the organizational campaign waged by the Union...
there were numerous instances of Company misconduct violative of
section 8(a)(l). Supervisory personnel threatened that a Union victory
would result in a reduction of work, extensive discharges, and even the
closing of the plant . . . . Company officials engaged in blatant sur-
veillance of Union activities . . . . Stevens' supervisors interrogated
employees with regard to Union activities under circumstances that
tended to be coercive and intimidating . . . and made promises of
benefits calculated to undermine Union strength . . . . During a criti-
cal juncture in the Union campaign the Company granted certain
benefits which the Board found were designed to destroy Union sup-
port . . . . Finally, when the Union organizing effort began, the Com-
pany breathed new life into a long dormant rule prohibiting all solicita-
tion at the plant, even on nonworking time . . . . Equally supported
by substantial evidence are findings of the Board that Stevens violated
section 8(a)(3) both before and after the representation election by
discriminatorily discharging [three] employees . . ., all active Union
supporters, and by discriminatorily refusing to hire [an] applicant...
[who was] a relative of an active Union adherent."8

The court thus held that there was substantial evidence to support the
Board's finding of unfair labor practices, and enforced "those portions
of its order designed to eradicate the violations through what have been
termed 'traditional remedies.' "69

Judge Goldberg then turned to the Board's decision to go beyond
"traditional remedies," and to order the employer to bargain with the
union, on the theory that "a bargaining order was necessary to effec-
tuate the purposes of the Act."70 The appellate court measured the
appropriateness of the order by the standards set down by the Supreme
Court in Gissel.7' The court found that, under Gissel, a bargaining order
was justified in two circumstances:

First, even where a union has never demonstrated majority support in
an appropriate unit, the Board may issue a bargaining order where the
employer unfair labor practices are so "outrageous" and "pervasive"
that their "'coercive effects cannot be eliminated by the application
of traditional remedies, with the result that a fair and reliable election
cannot be had....' " Second, where the employer unfair labor prac-
tices are less pervasive, the Board, to protect employee free choice,

68. 441 F.2d at 518-19.
69. Id. at 519.
70. Id.
71. NLRB v. Gissel Packing Co., 395 U.S. 575 (1969).
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must determine not only that a fair election is improbable, but also
"that at one point the union had a majority."7

The court agreed with the Board's finding that this case presented
"outrageous" and "pervasive" unfair labor practices, which required a
bargaining order, and that "reliance on the authorization cards would
better effectuate employee free choice than a rerun election in the coer-
cive atmosphere . . .at the . . .plant,"" even though the union had
lost its card majority prior to the election. The court noted that, on the
basis of the decisions in the instant case and in J. P. Stevens I, II, III,
IV, and V,74 "Stevens' intransigent recidivism is patent and overt."75

Such an attitude thus warranted a bargaining order, the court held,
"even if the Union had never possessed a valid card majority,"7 because
traditional remedies could not eliminate the coercive atmosphere which
had been established.

The Fifth Circuit went on, however, to justify the bargaining order
under the second test in Gissel, quoting its decision in NLRB v. Ameri-
can Cable Systems, Inc.77 that:

Under the Gissel holding a bargaining order may issue where: (a) the
union had valid authorization cards from a majority of the employees
in an appropriate bargaining unit; (b) the employer's unfair labor prac-
tices, although not "outrageous" and "pervasive" enough to justify a
bargaining order in the absence of a card majority, were still serious
and extensive; (c) "the possibility of erasing the effects of past practices
and of ensuring a fair election (or a fair rerun) by the use of traditional
remedies, though present, is slight;" and (d) employee sentiment can
best be protected in the particular case by a bargaining order.7 1

The court found that while Stevens and a group of intervening employ-
ees had claimed that the union never obtained a valid card majority, the
cards involved were "unambiguous on their face, '"' 7 and no proof had
been offered to show any coercion or misrepresentation in obtaining

72. 441 F.2d at 519, quoting NLRB v. Gissel Packing Co., 395 U.S. at 613-14, quoting
NLRB v. S.S. Logan Packing Co., 386 F.2d 562, 570 (4th Cir. 1967).

73. 441 F.2d at 520.
74. J. P. Stevens & Co. v. NLRB, 380 F.2d 292 (2d Cir. 1967), cert. denied, 389 U.S. 1005

(1967); Textile Workers Union of America v. NLRB, 388 F.2d 896 (2d Cir. 1967), cert. denied.
393 U.S. 836 (1968); J. P. Stevens & Co. v. NLRB, 406 F.2d 1017 (4th Cir. 1968); J.P. Stevens
& Co. v. NLRB, 417 F.2d 533 (5th Cir. 1969).

75. 441 F.2d at 521.
76. Id. at 522.
77. 414 F.2d 661 (5th Cir. 1969).
78. Id. at 668-69.
79. 441 F.2d at 523.
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them. In light of this, the court held, the conflict was to be held by the
rationale in Gissel, that while a Board election may be the preferred
process for settling representation questions, and while authorization
cards are, at best, "often a hazardous basis upon which to ground a
union majority," s they would be accepted where they represent "the
most effective . . . way of assuring employee choice."'" The court found
that the conflicting testimony by the company and the intervenors was
contradictory and rejected it, accepting the Board findings of a valid
card majority.

The presence of a valid card majority, the court stated, "is not suffi-
cient in itself to warrant the issuance of a bargaining order, . . . the
Board, in determining the propriety of a bargaining order, must make
a contemporaneous judgment." 2 In describing the standard for making
such a judgment, the appellate court followed the rule established in
American Cable Systems, 3 whether the "present conditions are suffi-
ciently antiseptic for an election." The court stated that:

If, at the time of the Board proceedings, the conditions at the plant
are such that a fair election is probable, the Board should not issue a
bargaining order. But if the Board determines that the effects of the
employer unfair labor practices make a fair election improbable, it
should order the employer to bargain on the basis of employee senti-
ments expressed in the authorization cards. 5

The Fifth Circuit agreed with the Board that the renunciation of their
union authorization demonstrated that the employer unfair labor prac-
tices continued to have an effect on the employees at the time of the
Board proceedings.

The court stated that because of the employer's anti-union conduct,
the union was unable to retain its majority status, but that under Gissel,
this did not prevent "the imposition of a minority union on a majority
of. . . employees.1 8 So long as the union had once had a majority, the
court held, and substantial evidence supported the Board's determina-
tion that it was lost as a result of employer unfair labor practices, the

80. Id. at 522.
81. Id. at 524.
82. Id.
83. NLRB v. American Cable Systems, Inc., 427 F.2d 446 (5th Cir. 1970).
84. Id. at 449, see Beaird and Sutter, Labor Law and Related Social Legislation, A nnual Fifth

Circuit Survey, 22 MERCER L. REV. 697, 719 (1971).
85. 441 F.2d at 524-525 (Emphasis added).
86. Id. at 526.
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union would be permitted to function. The court relied on the reasoning
in Gissel that after a sufficient time lapse the employees could petition
for removal of the union if they so wished.

Finally, the appellate court addressed itself to the union's argument
that the case be remanded to the Board for "more meaningful and far-
reaching remedies than those ordered."87 The court refused to require
these remedies, which included requirements that the company furnish
the union with the names and addresses of all Georgia and North and
South Carolina employees; that the company post notices in all plants
in these states; that the company allow one hour union speeches in all
these plants; and that the company make whole all losses of contractual
benefits to the Statesboro employees. The Fifth Circuit held that the
Board had not abused its discretion and had utilized its expertise in
going as far as it could "to devise some meaningful affirmative action
to counter the company's known predisposition to violate the Act." 88

Judge Ainsworth, specially concurring, found that while therewas a
sharp conflict of evidence as to whether the union did, in fact, have a
card majority, and that while an election would preserve employee free
choice and settle the conflict, the Board had, under Gissel, acted in an
appropriate manner, and its remedy was supported by substantial evi-
dence.

Thus, the court of appeals has analyzed and extended the Gissel
rationale, applying it effectively to enforce the obligation to bargain
against an intransigent employer, even in the absence of a card majority,
where other Board remedies have failed to curb or dissipate the effects
of pervasive and continuing employer unfair labor practices.

Judicial Review of Representation Questions

During the calendar year, the Fifth Circuit decided several cases deal-
ing with interesting representation problems. This year the post-election
representation "test" cases consisted of four major types.

"Appropriate Unit" Cases

In NLRB v. Smith,"9 the Fifth Circuit upheld a Board determination
that in the case of an oil and gas drilling company which kept its rigs
in use 95 per cent of the year, but maintained a high turn-over rate

87. Id. at 527.
88. Id. at 528.
89. 438 F.2d 17 (5th Cir. 1971).
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among its "roughneck" or rig workers, the appropriate unit included all
roughnecks appearing on the roll immediately prior to the notice of the
election, and those who, in the preceding 90 days, had been employed
by the company for a minimum of ten working days and had not been
terminated for cause or quit voluntarily prior to the completion of their
last job. The court, relying on a similar formula worked out by the
Board in Hondo Drilling Co.,90 concluded that while frequent use of the
rigs might be a reason to depart from the formula, the frequent and
distant moves of the rig locations provided a rational basis for rough-
necks who refused regular work to be retained in the appropriate unit.
The use of the Hondo formula was held to be "a permissible exercise
of the Board's discretion."'" Similarly, in Groendyke Transport, Inc. v.
NLRB,92 the Fifth Circuit enforced a bargaining order, concluding that
each of the employer's separate terminals, some of which had voted for,
and others against the union, were appropriate bargaining units. Relying
on a decision in the Tenth Circuit on much the same facts,93 the court
held that the employer was obligated to bargain with each unit sepa-
rately.

Campaign Propaganda Misrepresentations

The Fifth Circuit denied enforcement of a Board bargaining order,
and held that the election upon which it was based should have been set
aside in Tyler Pipe Industries v. NLRB94 because the court found that
the "deliberate use of false propaganda"" by the union had destroyed
the requisite laboratory conditions for such an election. The court re-
jected the Board's finding that the union's claim that it was supported
by the United States Government, and its use of false statistics as to
the company's income, while untrue and 'deliberately misleading, were
not sufficiently believable to have influenced the election vote. In deny-
ing enforcement the court noted that under the rationale in NLRB v.
Trinity Steel Co.," "the conduct [of the union was] so glaring that it
[was] almost certain to have impaired employees' freedom of
choice. . . ."I" The court also relied on its own holding in NLRB v.

90. 164 NLRB 416 (1967).
91. 438 F.2d at 20.
92. 438 F.2d 981 (5thCir. 1971), cert. denied, __ U.S. - ,92 S. Ct. 61 (1971).
93. NLRB v. Groendyke Transport, Inc., 417 F.2d 33 (10th Cir. 1969).
94. 447 F.2d 1136 (5th Cir. 1971).
95. Id. at 1138, quoting Tyler Pipe & Foundry Co. v. NLRB, 406 F.2d 1272 (5th Cir. 1969).
96. 214 F.2d 120 (5th Cir. 1954).
97. 447 F.2d at 1142.
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Southern Foods, Inc.,S and the criteria set up in that case, in reversing
the Board.

Threats by Union Advocates

In Reed, the court enforced an order to bargain, upholding the
Board's determination that a witness, who testified that the union repre-
sentation had made threats of "possible dire consequences"9 to employ-
ees not supporting the union, had completely discredited himself. The
court concluded that it would uphold the Board's order

[o]n the basis that the credited evidence fails to establish either that
the union was responsible for the conduct alleged in the objections, or
that the conduct was of such nature as to preclude the exercise by the
unit employees of a free choice in the election. 00

Similarly, in NLRB v. Offenhauser Co.,' 0' the court upheld the Board's
finding that the employer had failed to prove alleged union misconduct
sufficient to set the election aside.

Jurisdictional Amount

In NLRB v. Marinor Inns, Inc.,02 the court of appeals held that the
Board had jurisdiction to conduct representation elections in a motel-
restaurant complex, which, although the two aspects of the business
were owned by separate companies, was held to comprise such an inter-
dependent operation that it was "held out to the public as a single
integrated enterprise."'' 0 The court found that on the basis of the
motel's out-of-state supply purchases and credit card collections, it suf-
ficiently "affected commerce" so that the Board had legal jurisdiction,
although it normally limited its own jurisdiction to motels with an an-
nual gross income of at least $500,000, which in this case, the motel
alone did not have.

The court held, however, that two policies permitted it to affirm this
particular exercise of jurisdiction. First, it stated, it is settled policy that
the courts normally do not intervene where the Board, "on an ad hoc

98. 434 F.2d 717 (5th Cir. 1970).
99. 440 F.2d at 600.
100. Id. at 601.
101. 438 F.2d 104 (5th Cir. 1971).
102. 445 F.2d 538 (5th Cir. 1971).
103. Id. at 540.
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basis," violates its own jurisdictional limits, "absent 'extraordinary cir-
cumstances.' "101 Second, it found that under the test set up in Trade
Winds Motor Hotel & Restaurant,0 5 since this complex was held out
as a single enterprise, the incomes of the motel and restaurant could be
pooled, thus meeting the regular jurisdictional amount set by the Board.
The court concluded that:

The Board's de minimis approach to its jurisdictional assertions is
wholesomely pragmatic. It would be inconsistent with this positivistic
tradition to accord corporate fragmentation or separateness a control-
ling significance. Recognizing that public use of or access to facilities
free of stifling labor strife is the desideratum of the labor act, the
Board, therefore, has refused to be curtained by monetary irons or by
rigid constructions as to the oneness of facilities.'0

Section 8(b)(3): Union Refusal to Bargain

Section 8(b)(3) of the Act'07 makes it an unfair labor practice for a
labor union to "refuse to bargain collectively" in accordance with the
obligation set forth in section 8(d). During the survey period, the Fifth
Circuit considered two significant cases under these sections. In General
Electric Co. v. NLRB, 0 s a local union struck in support of wage griev-
ances during the term of an existing agreement between the employer
and the union. The employer argued that the local union's actions were
"an attempt to modify the applicable national collective bargaining
agreements,"''0 9 and that the union had failed to give notice of its in-
tended modification under the provisions of section 8(d) of the Act. The
Board dismissed the employer's petition, holding that the national
agreements "specifically sanctioned""' local bargaining over wage
rates, so that 8(d) was inapplicable and the union's activity was permit-
ted. The appellate court affirmed the Board, based upon a detailed
examination of the national collective bargaining agreement involved.
The court rejected the company's contention that "while local griev-
ances over individual wage rates are permissible, grievances which en-

104. Id. at 541; see NLRB v. WGOK, 384 F.2d 500 (5th Cir. 1967); NLRB v. National Survey
Serv., Inc., 361 F.2d 199 (7th Cir. 1966); NLRB v. Carroll-Naslund Disposal, Inc., 359 F.2d 779
(9th Cir. 1966).

105. 140 NLRB 567 (1963).
106. 445 F.2d at 543.
107. 29 U.S.C. § 158(b)(3) (1969).
108. 443 F.2d 602 (5th Cir. 1971).
109. Id. at 604.
110. Id.
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compass an 'entire plant wage structure' are subject to national negotia-
tion and [had] been settled by the National Agreement,""' finding that
the national agreements contained no provision which explicitly or im-
plicitly supported this view. The court concluded that:

To draw a distinction between wage grievances concerning "groups"
of individuals and wage grievances involving sufficient numbers of
individual employees to affect the entire plant wage structure makes
sense neither linguistically nor practically. There is no contractural
limit on the number of "groups" whose wage rates are subject to local
negotiation, and, as a practical matter, wage adjustments for only a
few job classifications would of necessity affect the entire plant wage
structure. We therefore agree with the Board that the contractural
language, rather than supporting a void in bargaining, sustains the
conclusion that the parties . . .[left] local wage rates to local negotia-
tion. The national agreements were not preemptive, but instead pro-
vided a healthy mechanism for union-management federalism.1"2

In NLRB v. South Atlantic & Gulf Coast Longshoremen's Associa-
tion, AFL-CIO,"3 the court enforced a Board order finding that a
union refusal to end a strike, despite the fact that it had already reached
an agreement with the employer covering its own members, until all the
members of a separate bargaining unit of clerks and checkers had con-
cluded negotiations, violated section 8(b)(3). The court found that:

When parties to collective bargaining reach a final agreement on the
terms of the agreement, they have a duty to execute that agreement
by written contract, and this duty may not be avoided by injecting
extraneous issues into the negotiations . . . .Also as put by the trial
examiner: "On its face, this ILA policy bespeaks of violation of section
8(b)(3) of the Act. A union enjoying statutory status as exclusive repre-
sentative of all employees within a bargaining unit may not unilaterally
extend the scope of its agency authority and insist to impasse upon the
employer's capitulation to the demands of other employees and other
unions.''4

Prohibited Strikes and Boycotts

In NLRB v. Lafayette Building & Construction Trades Council,"5

IMl. Id. at 606.
112. Id. at 607-08.
113. 443 F.2d 218 (5th Cir. 1971).
114. Id. at 220.
115. 445 F.2d 495 (5th Cir. 1971).
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the Fifth Circuit enforced a Board order finding that the Council and
Local 685 of the Plasterers and Cement Masons Union had violated
section 8(b)(4)(i)(ii)(B)."' The Board found that the Council had set up
a picket truck near the main plant gate of Texaco, the secondary em-
ployer, to protest wages and conditions of employment of Dresser, the
primary employer, who was the general contractor on Texaco's plant
expansion. The evidence showed that Texaco had provided Dresser with
a separate gate for its workers and suppliers. The union's action, the
Board found, constituted the proscribed inducement and threats and
thus "fell within the interdiction of the Act."" 7

The Fifth Circuit in affirming, found that in this case "two employers
are performing separate tasks on common premises,"" s and that the
situation was thus to be tested by the standards in Moore Drydock, to
determine whether the picketing was permissible primary or prohibited
secondary activity. The court held that the common situs picketing
involved "did not conform to the Moore Drydock criteria in that the
picketing should have been confined to the Dresser gate,""' and con-
cluded that:

The picketing was not "conducted in such a way that the normal
appeal of the picket line [was] overcome" and was not "done so that
all secondary employees will know that the primary union does not
seek what the law forbids-pressure on the primary employer through
pressure from the secondary employer because of concerted pressure
of secondary employees on that secondary employer."' 0

The court also upheld a Board finding, overruling the trial examiner,
that the business agent of Local 685 had threatened a supplier of the
primary employer with loss of business and union boycotts in order to
force it to cease deliveries to Dresser. The Fifth Circuit supported the
Board's decision that this action was a threat within the meaning of
section 8(b)(4)(ii)(B) of the Act. The court rejected the contentions of
both unions, that they had acted in reliance on informal settlement
agreements made with Texaco after its initial filing of the charges,
holding that the Board had correctly set aside these agreements, since,
on the basis of the employer's objections, they had been rejected by the

116. National Labor Relations Act § 8(b)(4)(i)(ii)(B), as amended, 29 U.S.C. § 158(b)(4)(i)
(ii)(B) (1969).

117. 445 F.2d at 497.
118. Id.
119. Id.
120. Id. at 497-98, quoting Superior Derrick Corp. v. NLRB, 273 F.2d 891, 897 (5th Cir.

1960).
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Regional Director.
In Concrete Materials of Georgia, Inc. v. NLRB,' 21 a case arising out

of the employer's charges of union secondary activity in violation of
section 8(b)(4)(i)(ii)(B), the Fifth Circuit considered the significant issue
of

whether the charging party in an unfair labor practice proceeding is
entitled to an evidentiary hearing on its objections to a proposed settle-
ment agreement between the Regional Director of the Board and the
party against whom the charge was lodged. 2

1

The employer had filed unfair labor practice charges against the
union, alleging that the union had coerced secondary employers so as
to force them to cease doing business with the company, by picketing
construction sites using its products. After the Regional Director issued
a complaint, the unions submitted a proposed settlement agreement,
which the Director approved. The company, however, objected to the
agreement on the ground that it had not been afforded an evidentiary
hearing on the allegations in the complaint. The employer based this
objection on the fact, as the court stated:

[T]hat it [the Company] was contemplating a private damage action
against the Unions under Section 303 ... , and that it expected to rely
on the Board's finding that the Unions had violated Section 8(b)(4)
. . . as res judicata as to the Union's liability in its action under
Section 303.123

The evidentiary hearing, the employer argued, would prevent the du-
plication of an investigation already completed by the Board by requir-
ing the Board to present its findings, upon which the company, in turn,
could rely in the subsequent action.

The Board rejected this reasoning and the Fifth Circuit was presented
with an issue which had presented a conflict in other circuits. In examin-
ing this conflict, the appellate court found that in Marine Engineers'
Beneficial Association v. NLRB,'24 the Third Circuit, under similar
circumstances, had held that the charging party was entitled to an evi-
dentiary hearing. The court stated the reasoning of that holding:

[S]ince the charging party is a party aggrieved under Section 10 of the

121. 440 F.2d 61 (5th Cir. 1971).
122. Id. at 62.
123. Id. at 63, see Painters Dist. Council No. 38 v. Edgewood Contracting Co., 416 F.2d 1081

(5th Cir. 1969).
124. 202 F.2d 546 (3d Cir. 1953). cert. denied, 346 U.S. 819 (1953).
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Act and thus in a position to contest the correctness of the Board's
order by means of a petition to review directed to a Court of Appeals
and because the Board's own Rules and Regulations permit the charg-
ing party to be treated as a party, rather than an intervenor, from the
outset of the proceedings . . . the charging party is an "interested"
party within the meaning of Section 5(b) of the Administrative Proce-
dure Act. .. 12

A decision in the District of Columbia Circuit, the court found, sup-
ported the same rationale.'

The Fifth Circuit found, however, that in the Second Circuit, in
Teamsters Local 282 v. NLRB, 1 1 the court held that the charging party
is never entitled to an evidentiary hearing on objections to a proposed
settlement "as a matter of right,"' 28 the position being that:

[E]ven though the charging party is made a party to an unfair labor
practice proceeding. . . by virtue of. . .the Board's Rules and Regu-
lations, and an aggrieved party entitled to seek review from adverse
Board determinations under Section 10(f) of the Act, the charging
party is neither expressly granted the right to a hearing in an unfair
labor practice case under Section 10(b) of the Act nor is an "inter-
ested" party within the meaning of Section 5 of the Administrative
Procedure Act . . .so as to be entitled to a hearing as a matter of right
under the Act. 29

The Fifth Cicrcuit reasoned that the main point for determination
under these conflicting cases was "the relative positions of the parties
in an unfair labor practice proceeding"' 13

0 under the Act. Reviewing the
Supreme Court cases in this area, the court found that while a private
party could not act to obtain enforcement of a Board order, 13' that
party does have a right to intervene in review proceedings before the
court of appeals. 32 Thus, the court said:

Instead of adjudicating disputes between private persons who invoke
its jurisdiction and represent their own interests before it, as do most
of our courts and administrative agencies, the . . .Board adjudicates
disputes between its Regional Director, as represented by the General

125. 440 F.2d at 63.
126. Textile Workers Union of America, AFL-CIO v. NLRB, 294 F.2d 738 (D.C. Cir. 1961).
127. 339 F.2d 795 (2d Cir. 1964).
128. 440 F.2d at 65.
129. Id.
130. Id. at 66.
131. Amalgamated Util. Workers v. Consolidated Edison, 309 U.S. 261 (1940).
132. International Union, Local 283 v. Scofield, 382 U.S. 205 (1965).
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Counsel, and the person charged with an unfair labor practice under
the Act. The person who has been wronged merely initiates the pro-
ceeding by bringing a charge, he does not prosecute the violator before
the Board. Under this scheme, the General Counsel represents the
public interest in preventing . . . unfair labor practices, and, at the
same time, the private interest of the charging party to be free from
the harm to his interests caused by unfair labor practices . . . .From
this, the presence of the charging party . . .can be explained as an
opportunity afforded [him] to insure that his interests in the dispute
will at least be considered before the matter is resolved.13

The court concluded that, under such a rationale, the charging party
has a right to object to any proposed settlement agreement, and to
petition for review of any Board enforcement order entered over such
an objection. To insure such consideration, the court held, the charging
party is entitled to

an evidentiary hearing on any material issues of disputed fact pre-
sented by his objections . ..and . . .a presentation on the record of
reasons for acceptance of the settlement agreement as the basis for the
order notwithstanding his objections.' 34 The company, the court
found, had failed to present a material issue of fact sufficient to war-
rant the grant of a hearing.

The court rejected the company's contention that the hearing ought
to be allowed to avoid expense and duplication in a later Section 303
action, stating that "there is no requirement that the Board, or for that
matter the taxpayers of this nation, provide such services free of charge
upon request to private litigants. 1

1
35 In refusing to grant an eviden-

tiary hearing to the charging party as a matter of right in this situation,
the Ffith Circuit has adopted a position of compromise among the
circuits, but one which tends to favor a restrictive view of the role of
the charging party in unfair labor practice proceedings.

Section 303

Section 303 of the Labor Management Relations Act 3
1 permits any

person injured as a result of an 8(b)(4) violation to bring an action to
recover the damages he has sustained, plus the cost of the suit. The
jurisdiction of the federal courts over such actions was upheld by the

133. 440 F.2d at 67-68.
134. Id. at 68.
135. Id.
136. 29 U.S.C. § 187 (1969).
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Fifth Circuit in Universal Communications Corp. v. Burns,'37 which
also involved an interpretation of section 301 of the Act. 38 The plaintiff
had brought suit in state court against a union official, alleging damages
resulting from the official's statement to candidates for political office
that they should not advertise on plaintiff's television station, but on
competing stations, which were union, when such stations, in fact, were
also non-union. The plaintiff failed to mention either section 303 or
8(b)(4) of the Act in his complaint. The defendant removed to federal
court and there moved for dismissal, while the plaintiff moved to re-
mand to state court. The Fifth Circuit first denied the motion to re-
mand, holding that the evidence showed that "the basic cause of the
controversy"'39 was a labor dispute and that under section 303 the
federal court had jurisdiction. The court stated that: "It is no answer
that the plaintiff did not mention federal labor legislation in his com-
plaint; federal law has preempted the field. . " ,"140

The court then granted the motion to dismiss, stating that since it was
required to apply the "whole federal law," the plaintiff, while he had a
right to sue under section 303, was limited by section 301 to a recovery
from "the Union as an entity," and was forbidden to collect damages
from individual union members.' The court stated that "[t]his restric-
tion applies even if the claim purports to be based exclusively on state
law,"'4 2 so that the plaintiff's suit against a union member failed to state
a cause of action.

In a per curiam opinion, the court upheld as supported by substantial
evidence a district court determination of damages awarded as a conse-
quence of a Board finding of a union secondary boycott in violation of
8(b)(4), in Page & Wirtz Construction Co. v. International Association
of Bridge, Structural, and Ornamental Ironworkers.4

Section 301, National Labor Relations Act

During the'calendar year 1971, the Fifth Circuit handled six notewor-
thy section 301 cases.

137. 449 F.2d 691 (5th Cir. 1971).
138. 29 U.S.C. § 185 (1969).
139. 449 F.2d at 693.
140. Id. (Emphasis by the court).
141. Id.
142. Id. at 694, see Atkinson v. Sinclair Refining Co., 370 U.S. 238 (1962).

143. 444 F.2d 253 (5th Cir. 1971).
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In Harris v. Chemical Leaman Tank Lines,4 4 the Fifth Circuit,
adopted as its own the opinion of the district court, in affirming the
denial of a motion for summary judgment in a class action by employees
seeking to vacate a joint labor-management committee decision on wage
rates for drivers. Under the collective bargaining agreement, the em-
ployees were to receive as wages a certain percentage of the gross freight
rate. When the employer increased some gross freight rates without
paying the drivers a percentage of the increase, a grievance was filed.
Under the agreement, if settlement failed at the local level, the grievance
was to be referred to a Joint Area Committee, and hence to an arbitra-
tor if negotiations in that committee failed.

The dispute at issue was settled by the committee contrary to the
contention of the grievants. They subsequently sought to set aside the
award. The court, on the basis of the decision in Vaca v. Sipes,'45 found
that:

The individual employee who claims a violation by his employer of the
collective bargaining agreement is bound by the terms of that agree-
ment as to the method of enforcing his claim . 4

Where the union, as the bargaining representative, has the sole responsi-
bility for processing grievances, the court stated, the employee must be
bound by the union's decision as to the merits of the claim, although:

The employee has protection in the statutory duty of the union fairly
to represent all its employees .. . . The union may not arbitrarily
refuse.to process a meritorious grievance or process it in a perfunctory
manner . . . Upon proof of breach of this duty by the union, the
employee may by-pass contractural remedies and maintain suit against
the employer.47

The court reasoned that unless the employee can show such a breach,
he is barred from suit: "Courts have not allowed an individual attack
on a final award, however, except on the grounds of fraud, deceit or
breach of the duty of fair representation or unless the grievance proce-
dure was a 'sham, substantially inadequate or substantially unavaila-
ble.' "I4 The court concluded that:

Here, the record conclusively refutes plaintiffs' contention that the

144. 437 F.2d 167 (5th Cir. 1971).
145. 386 U.S. 171 (1967).
146. 437 F.2d at 170.
147. Id. at 171.
148. Id., quoting Humphrey v. Moore, 375 U.S. 335 (1969).
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local unions breached their duty . . .to take the case to arbitration.
Arbitration was available only if the Joint Committee deadlocked.
Since the decision was unanimous, there was no provision for further
appeal within the contractual framework, and the decision was final.

The Court is of the opinion that plaintiffs have failed to raise a
genuine issue of fact, either as to breach of duty of fair representation
• ..or as to substantial inadequacy of the grievance procedure. In the
absence of such an issue, plaintiffs may not step into the shoes of the
union to . . .vacate the award . . .1

Following the same rationale, the appellate court affirmed a district
court summary dismissal of an employee's suit to compel the employer
and the union to arbitrate his grievance at their own, or at the court's,
expense in Encina v. Tony Lama Boot Co.5 0 Basing its decision on the
same Vaca holding cited in Harris, the court found that once the union
had refused to finance arbitration "on the ground that the chances of
success were slight,"'"' the employee had no right to demand such ac-
tion. The court concluded that merely because the plaintiff found "it less
expensive to litigate in Federal court [than to finance arbitration him-
self], is not sufficient ground to require this forum to displace that
agreed to by the parties."' 2

In Southwestern Bell Telephone Co. v. Communications Workers oJ
America," 3 the Fifth Circuit reversed the district court's decision, and
granted an injunction to the employer, against the union, prohibiting
continuation of a company-wide construction workers' strike over cer-
tain staff provisions on a single project. The court rejected the union's
argument that an agreement which had resulted in the removal of its
pickets, but had not settled the dispute, mooted the appeal. The threat
of continued activity demonstrated that the controversy had not been
resolved, the court said, and required it to consider the second union
contention that the grievance was beyond the scope of the contract
arbitration clause, and was therefore not governed by its no-strike provi-
sion.

The Fifth Circuit relied on the Supreme Court's recent opinion in
Boy's Market, Inc. v. Retail Clerk's Union Local 770,14 which held that
"a district court may, when equity requires, enjoin a strike to effectuate

149. 437 F.2d at 172.
150. 448 F.2d 1264 (5th Cir. 1971).
151. 448 F.2d at 1265.
152. Id.
153, - F.2d - (5th Cir. 1971).
154, 398 U.S. 237 (1970).
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a no-strike arbitration clause to which the parties have voluntarily
agreed."' 55 The court quoted from the Supreme Court's decision, which
had, in turn, approved of the principles set forth in the dissent in Sinclair
Refining Co. v. Atkinson,"' for determining whether to grant injunctive
relief.

A District Court entertaining an action under § 301 may not grant
injunctive relief against concerted activity unless and until it decides
that the case is one in which an injunction would be appropriate despite
the Norris-LaGuardia Act. When a strike is sought to be enjoined
because it is over a grievance which both parties are contracturally
bound to arbitrate the District Court may issue no injunctive order
until it first holds that the contract does have that effect; and the
employer should be ordered to arbitrate, as a condition of his obtaining
an injunctive [sic] against the strike. Beyond this, the District Court
must, of course, consider whether issuance of an injunction would be
warranted under principles of equity-whether breaches are occurring
and will continue, or have been threatened and will continue; whether
they have caused or will cause irrepairable injury to the employer; and
whether the employer will suffer more from the denial of an injunction
than will the union from its issuance. 5 7

It was necessary in such cases, the court said, for the trial judge to
determine whether the case demonstrated that "the grievance in ques-
tion was subject to arbitration under the contract."'5 8 The union con-
tended that the proposed modifications in issue were prospective, and
thus not arbitrable. The appellate court, relying on the decision in Lodge
No. 12 v. Cameron Iron Works, Inc.' stated the test which is to be
applied "is confined to ascertaining whether the party seeking arbitra-
tion is making a claim which on its face is governed by the contract."'6 0

This rationale was the same, the court noted, as that adopted by the
Supreme Court in United Steelworkers of America v. American Manu-
facturing Co.,' and its application clearly demonstrated that:

[li]t appears plain that the union's position that the dispute is not
arbitrable is untenable. The use of part-time employees with their own
seniority schedule requires consideration of the application of the

155. __F.2d at__.
156. 370 U.S. 195 (1962).
157. Id. at 228, quoted at 398 U.S. 254, quoted at - F.2d __.

158. __F.2d at -.

159. 292 F.2d 112 (5th Cir. 1961).
160. Id. at 116.
161. 363 U.S. 564 (1960).
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collective agreement's seniority clause."'

The Fifth Circuit remanded the case to the district court, on this
basis, so that it could decide whether the other conditions in Boys Mar-
ket which would require an injunction against the strike were present.

The Fifth Circuit again applied the Boys Market decision in the
companion case to General Electric Co., General Electric Co. v. Local
Union /91,'1

3 in which the company sought a temporary injunction
against a strike by employees over the wage grievances which had been
the subject of the former case. The appellate court had affirmed the
district court's denial of a motion for a preliminary injunction on the
basis of Sinclair, and the company petitioned for a writ of certiorari to
the Supreme Court. The Court, in light of its decision in Boys Market,
remanded the case to the Fifth Circuit.' 4 The court held, on remand,
that the alleged illegal activity had ceased with the execution of a new
national collective bargaining agreement, and remanded to the district
court for dismissal as moot.

In International Brotherhood of Pulp, Sulphite and Paper Mill
Workers v. Allied Paper, Inc., '65 the Fifth Circuit reversed the district
court for refusing to enforce an arbitration award because it had found
that the award failed to respond to the issue of discrimination, which
had been submitted for arbitration. The court, citing Enterprise
Wheel,' found that so long as an award was "responsive to the issue
submitted,"'6 7 the court was bound to enforce the arbitrator's award. It
was apparent, the court concluded:

[Tihat [the arbitrator] considered ...the issue of discrimination.
In any event, the award closed with a clear finding of discrimination.
This finding relates directly to the subject matter relegated to arbitra-
tion under the contract. The remedy was also within contractural lim-
its. Thus the arbitrator did not exceed his jurisdiction . . . .There the
matter ends from the standpoint of court review .. . .The award was
due to be enforced. 68

iii United Steelworkers of America v. Rome Industries, Inc.,' 9 the
appellate court held that in an action to enforce a collective bargaining

162. -. F.2d at __.
163. 443 F.2d 608 (5th Cir. 1971).
164. 398 U.S. 436 (1970).
165. 447 F.2d 1344 (5th Cir. 1971).
166. United Steelworkers of America v. Enterprise Wheel & Car Corp., 360 U.S. 593 (1960).
167. 447 F.2d at 1345.
168. Id.
169. 437 F.2d 881 (5th Cir. 1971).
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agreement, the district court has "the power to make an initial determi-
nation whether or not a contract existed."' 70 The court found that such
power was not dependent on any allegation of a breach of the contract,
so that it could be exercised in an action to secure a declaratory judg-
ment of rights under an alleged agreement.

"Blocking Charge" Rule

Section 9(c)(1) of the National Labor Relations Act' requires the
Board to direct a representation election, if, upon the record of a peti-
tion and appropriate hearing, it finds that a question of representation
exists. In Templeton v. Dixie Color Printing Co.,'" a majority of the
employees sought to enjoin the employer and a minority of the employ-
ees who were union members from negotiating a collective bargaining
agreement. Under the Board's "blocking charge rule," the employees
decertification petition had been dismissed and their request for review
of the dismissal had been held in abeyance for over two years, because
of unremedied employer unfair labor practices, which themselves had
been pending over two years when the petition was filed. In reviewing
the district court's summary judgment ordering an immediate decertifi-
cation election, retired Supreme Court Associate Justice Tom Clark
first stated the basic issue in the case:

The narrow question here is whether a United States District Court
has jurisdiction to order the National Labor Relations Board to hold
a representation election on a concededly valid employee decertifica-
tion petition which it has held in abeyance for over three years on the
ground that to grant the petition would collide with its general policy
known as the "blocking charge practice.'1 3

Justice Clark found that the federal district courts generally lack
"jurisdiction to review determinations of the Board"'7 in a section 9
representation proceeding. However, the opinion held, a number of ex-
ceptions have been recognized which permit the courts to exercise such
jurisdiction. The court reviewed the most notable situations in which the
Supreme Court allowed direct review:'75

170. Id. at 882.
171. 29 U.S.C. § 159(c)(I) (1965).
172. 444 F.2d 1064 (5th Cir. 1971).
173. Id. at 1065.
174. Id. at 1067.
175. Id. at 1067-68.
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[Tihe courts . . . have found jurisdiction present and have exercised
it, notably [in] Leedom v. Kyne. .. "I where the Court said that it
"cannot lightly infer that Congress does not intend judicial protection
of rights it confers against agency action taken in excess of delegated
powers."

Another "exception" to non-reviewability of § 9 proceedings was
recognized in McCulloch v. Sociedad National . . ."I where the Su-
preme Court recognized jurisdiction to review an election order be-
cause of the international overtones involved in the Board's application
of the Act to foreign maritime crews.

Further, federal courts have assumed jurisdiction where there was a
showing that Board action violated the constitutional rights of the
plaintiff. Fay v. Douds'78

Recognizing the limits imposed on Leedom by Boire v. Greyhound,'79

the Fifth Circuit held that the district court had made no review of the
facts in the case, and had not been requested to do so. The issue, there-
fore, was solely confined to one of abuse of the blocking charge practice,
and the court found that the Board's failure in this case to process the
petition was as injurious to employee rights as its analogous refusal to
allow professional employees to choose their own bargaining unit had
been in Leedom. The Fifth Circuit concluded that "the attrition and
delay"'' 0 present in this case had precluded "any administrative remedy
to correct a clear wrong that undermines the employees' paramount
right,"' 8 ' and thus had violated the prohibitions of section 7 concerning
free choice. Rather than grant an immediate decertification election,
however, the court felt that for the purposes of "more effective adminis-
tration,"'"" the case should be remanded with "directions that an order
be entered that the Board proceed forthwith"'8 with an investigation
and election as required by section 9.

Civil Contempt

In NLRB v. Crown Laundry & Dry Cleaners,"4 the Fifth Circuit
granted a Board petition to find the employer in civil contempt for his

176. 358 U.S. 184 (1958).
177. 372 U.S. 10 (1963).
178. 172 F.2d 720 (2d Cir. 1949).
179. 376 U.S. 473 (1964).
180. 444 F.2d at 1070.
181. Id.
182. Id. at 1066.
183. Id.
184. 437 F.2d 290.
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failure to comply with a previous court of appeals decision enforcing a
Board order which set aside an election and required the company to
cease and desist from interference and coercion in the election. The
court upheld the findings of a Special Master that the company had
violated its earlier order by permitting a plant superintendant to
threaten and coerce "employers in connection with the second represen-
tation election" held in the plant."'5

The appellate court followed the rule it established in NLRB v. Laney
& Duke Storage Warehouse Co.,86 that in a contempt proceeding the
Board "must meet a heavier burden of proof than in the ordinary unfair
practice case. In a contempt proceeding the charges that the company
has violated the decree must be established by clear and convincing
proof."' 7 It held that action by a responsible supervisor who had not
been "effectively repudiated by the company as a spokesman for man-
agement, if supported by such evidence, would place the company in
contempt," despite any explicit contrary instructions to him."'88

The court of appeals affirmed the Special Master's remedy, which
required the employer to mail a notice and a copy of the court order to
all employees, and to post the order for ten days prior to any new
election, stating that "[tihese provisions will both . . . remedy the coer-
cive effect of the Company's contemptuous conduct and impress upon
the Company and its employees the Board's obligation and determina-
tion to hold a fair election."'89 It also upheld a requirement that the
employer allow the union to deliver a fifteen minute speech on company
time prior to a new election, finding that while such a remedy might be
unusual, "the usual remedial provisions proved insufficient in this
case." 10 The requirement that the company furnish the union with a list
of the names and addresses of all employees was held to be a standard
pre-election practice under the Excelsior rule, so long as the Board
directs a new election.

The appellate court excused the company from the payment of one-
half of the salaries of Board counsel and employees, while it followed
the Special Master's recommendation that the employer pay the entire
costs of the contempt proceeding. The court refused, however, to follow
the recommendation that the employer be required to bear the cost of
any new election.

185. Id. at 293.
186. 424 F.2d 109 (5th Cir. 1970).
187. Id. at 112.
188. 437 F.2d at 293.
189. Id. at 294.
190. Id., see J. P. Stevens & Co. v. NLRB, 417 F.2d 533 (5th Cir. 1969).
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RAILWAY LABOR ACT

In Ruby v. TACA International Airlines, S.A.,' the Fifth Circuit,
applying Detroit & Toledo Shore Line Railroad v. United Transporta-
tion Union, " held that an air carrier's proposed pilot base relocation
from New Orleans to South America (which would effectively abrogate
the carrier-Air Line Pilots Association agreement)13 constituted a
"major dispute" barring unilateral alteration of the status quo pending
exhaustion of negotiation-mediation remedies established under section
6 of the Railway Labor Act. The carrier's conduct surrounding its deal-
ings with its pilot group precluded the credibility of its claim that it had
contractual authority to institute relocation action, a claim which might
in other circumstfinces have arguably transformed the matter into a
"minor dispute" permitting unilateral carrier action and confining the
pilot group to the grievance-arbitration procedure.'94

Similarly, the Fifth Circuit, in Atlanta & West Point Railroad v.
United Transportation Union,'" enjoined the union from altering the
status quo by engaging in any work stoppage or "self-help" in the never-
ending firemen-railroad feather-bedding conflict until the parties had
exhausted negotiation-mediation procedures under the Act.

Conversely, carrier relocation of the railroad crew tie-up or layover
point from Augusta to Camak, Georgia was not within the ambit of the
unilateral action prohibitions of section 6 of the Act where the evidence
indicated that layover point designation for assigned crews had not been
a subject of prior major disputes between the union and the railroad and
where the right was effectively reserved by past railroad practice if not
by the parties contract itself. United Transportation Union v. Georgia
Railroad.'96 Like the Eighth Circuit in United Transportation Union v.
St. Paul Union Depot Co.,'97 the Fifth Circuit in the Georgia Railroad

191. 439 F.2d 1359 (5th Cir. 1971).
192. 396 U.S. 142 (1969). The appellate court also relied upon its own earlier decision in United

Indus. Workers v. Board of Trustees, 351 F.2d 183, 188-192 (5th Cir. 1965)("Galveston Wharves"
case) in distinguishing a "major" dispute from a "minor" dispute over which the appropriate
System Board of Adjustment has "exclusive jurisdiction." 439 F.2d at 1362-63. See generally
Elgin, J. & E. Ry. v. Burley, 325 U.S. 711, 722-723 (1945) for the fountainhead of the major-minor
dispute distinction.

193. The fact that the carrier had twice used the "runaway shop" technique to thwart collective
bargaining efforts involving flight attendants and dispatchers substantially affected the appellate
court's decision. 439 F.2d at 1363-64.

194. Compare Teamsters v. Braniff Int'l Airways, Inc., 437 F.2d 1272 (5th Cir. 1971).
195. 439 F.2d 73 (5th Cir. 1971), cert. denied.
196. 452 F.2d 226 (5th Cir. 1971).
197. 434 F.2d 220 (8th Cir. 1970), cert. denied, 401 U.S. 975 (1971).
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case carved out a most important exception to the status quo standard
established by the Supreme Court in the Shore Line case.

In two other important decisions the appellate court held that carrier
''management prerogatives" unilaterally to abolish certain stock clerk
.positions and to reassign air freight ramp transfer duties from railway
express to air carrier employers were "minor disputes" within the exclu-
sive jurisdiction of the appropriate System Board of Adjustment so that
the complaining unions were not entitled to status quo ante injunctive
relief and were required to utilize the grievance machinery. These two
important cases were Teamsters v. Braniff International Airways, Inc. 98

and Railway Express Agency, Inc. v. Brotherhood of Railway, Airline
& Steamship Clerks.' In the REA case, the Fifth Circuit also held
that the employer was entitled to an antistrike injunction and rejected
the union's claim that any such antistrike relief be conditioned upon
restoration of the status quo ante.2 0

In another "minor dispute" case, the Fifth Circuit set out in the two
concluding paragraphs the factors influencing any such decision:

It is equally plain that the dispute over the inclusion or exclusion of
arbitraries raised by the instant complaint can be resolved only by
construing the existing 1956 Firemen's Agreement. The controversy
relates to rights allegedly accrued in the past-the inclusion of arbi-
traries-and does not propose to alter rights in the future. Questions
at issue in this case, such as custom and practice, contractual language,
and parol evidence, are the grist for the decisional mill of the body
created by Congress with primary jurisdiction over such matters. And,
since the instant dispute involves a second union, and two collective
agreements, the National Railroad Adjustment Board has the power
and the duty to consider the claims of the Engineers. Transportation-
Communications Employees Union v. Union Pacific R. R. Co., 1966,
385 U.S. 157, 87 S.Ct. 369, 17 L.Ed. 2d 264.

We therefore hold that the present controversy, rather than encom-
passing a clear change in the terms of a collective agreement, consti-
tutes a disagreement over the meaning of an existing agreement. The
dispute is thus a "minor" dispute, the resolution of which is within the
exclusive competence of the Adjustment Board. Pending final arbitra-
tion by that Board, the Southern Pacific may act unilaterally upon its

198. 437 F.2d 1272.
199. 437 F.2d 388 (5th Cir. 1971).
200. Id. at 394. See Missouri-K.-T. R.R. v. Engineers, 363 U.S. 528 (1960) wherein the

Supreme Court held that the district courts had the discretionary authority, notwithstanding statu-
tory silence on the matter, to freeze the status quo as a condition to granting an antistrike
injunction.
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interpretation of the 1956 collective agreement. We recognize that to
each union and to its every member there are no minor disputes, and
that all controversies entail economic issues of transcendent import-
ance, but Congress has laid its restraining arm against judicial referee-
ing of the issues posed in the instant case. Injunctive relief against the
implementation of the 1968 Engineers' Agreement is, therefore, clearly
inappropriate, and the judgment of the district court dismissing the
Firemen's complaint is accordingly affirmed.a 1

Reverberations from the foregoing "major-minor" dispute decisions
will substantially influence for some time to come the day-to-day labor-
management decision-making process in the railroad and airline indus-
tries.

In an equally significant decision affecting individual employee reme-
dies under the Act, the Fifth Circuit in Andrews v. Louisville & Nashville
Railroadn° adopted Mr. Justice Black's earlier prediction that the Su-
preme Court "has raised the overruling axe [with respect to its eroded
holding in Moore v. Illinois Central Railroad Co.213] so high that its
falling is just about as certain as the chafiging of the seasons °204 and held
that a discharged railroad employee may not bring a common law action
for damages where he has failed to pursue his administrative remedies
under the grievance-arbitration procedures of the Act. Andrews might
also bring stability back to the grievance-arbitration procedural frame-
work currently being eroded by recourse to the employment discrimina-
tion forums.205

201. Brotherhood of Locomotive Firemen & Enginemen v. Southern Pac. Co., 447 F.2d 1127,
1136 (5th Cir. 1971).

202. 441 F.2d 1222 (5th Cir. 1971), cert. granted, U.S...., 92 S. Ct. 309 (1971). This
case was argued before the Supreme Court on March 22, 1972.

203. 312 U.S. 630 (1941). See also Transcontinental & W. Air, Inc. v. Koppal, 345 U.S. 653
(1953). In Republic Steel Corp. v. Maddox, 379 U.S. 650, 655 (1965), the Supreme Court acknowl-
edged that "a major underpinning for the continued validity of the Moore case in the field of the
Railway Labor Act .. .has been removed" by the development of the theory that substantive
federal law is applied to suits on collective bargaining agreements covered by the Act. See
International Ass'n of Machinists v. Central Airlines, Inc., 372 U.S. 682 (1963). Because the 1966
amendments to the Act had not been enacted by Congress in time to apply to the petitioner's
grievance procedure remedies in Walker v. Southern Ry., 385 U.S. 196, 198 (1966), the Supreme
Court refused to overrule Moore with the Walker case. Andrews may be the case for which the
Court was waiting.

204. 441 F.2d at 1224.
205. It is the opinion of the writers that the grievance-arbitration procedure, if properly used

and correctly judicially reviewed, should also be made the exclusive forum for vindication of so-
called employment discrimination claims which are clearly cognizable under the applicable collec-
tive bargaining agreement and which are fairly heard by the Adjustment Board. Newman v. Avco
Corp., 451 F.2d 743 (6th Cir. 1971); Dewey v. Reynolds Metals Co., 429 F.2d 324 (6th Cir. 1970),
aff d by equally divided court, 402 U.S. 689 (1971). See Sutter, Current Procedural and Evidentiary
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In Gibson v. Missouri Pacific Railroad,2 06 the appellate court held
barred by the two year statute of limitations207 a railroad engineer's
petition for review of a National Railroad Adjustment Board award
which ordered the carrier to reinsert the grievant's name on the appropri-
ate seniority list but denying him reinstatement to active employment.

The Fifth Circuit also held in Boos v. Railroad Retirement Board2 8

that a decision of that Board (denying petitioner who was found to have
been on furlough credit with certain service for annuity purposes) would
not be set aside on judicial review as it is supported by substantial
evidence in the record and is not based on an error of law.

Considerations Under Title VII of the Civil Rights Act of 1964-Ready for Defense, 6 GA. L.

REV. - (1972): Book Review, 20 J. PUB. L. 563, 569-73 (1971). Why not require resort to the

grievance-arbitration system where appropriate before allowing recourse to the anti-discrimination

forums and establish judicial review guidelines for enforcement of the arbitrator's award?

206. 441 F.2d 784 (5th Cir. 1971).
207. Section 3, first (q), 45 U.S.C. § 153 (1970), first (q) prior to Congressional amendment

of the Act in 1966 and Section 3, first (r), 45 U.S.C. § 153 (1970), first (r), after amendments.
208. 448 F.2d 431 (5th Cir. 1971).
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