
CONSTITUTIONAL LAW*

By C. DALLAS SANDS**

When the editors of the MERCER LAW REVIEW invited me to do the
constitutional law part of their symposium on the work of the Fifth
Circuit in 197 1, I thought it would be interesting to see what conclusions
one might draw from a close look at the work product of a Circuit Court
of Appeals over the period of a year. I can testify that I approached this
undertaking without any preconceptions or hypotheses about what I
might conclude. After examining the pertinent materials, I still have not
much more in the way of terminal conclusions than I had of initial
hypotheses. Since there is no need to duplicate the function of reporting,
what follows is a general statistical description of the kinds of constitu-
tional questions which occupied the time and energies of the Fifth Cir-
cuit during 1971, with some speculations about meanings of the profile,
plus comments about cases which are noteworthy because they involve
either new law or law of questionable wisdom.

PROFILE OF THE YEAR'S WORK

Eighty-eight of the year's cases were deemed to involve constitutional
issues of one kind or another. The more important datum-number of
constitutional issues ruled upon was I ll. Although there is room for
differences in judgment about how issues should be isolated and classi-
fied, my own working breakdown came out at 70 single-issue cases,
fifteen double-issue cases, one triple-issue case, and two cases in each
of which four constitutional issues were raised.

More than three-fourths of these issues, 87 in number, involved ques-
tions having to do with the constitutional rights of persons accused of
crime. Of that number, 38 were search and seizure issues, twelve in-
volved self-incrimination questions unrelated to the Miranda rule, and
twelve more were concerned with application of the Miranda rules.
There was one issue as to whether an indictment represented the
independent judgment of a grand jury, one involving the guarantee of a
speedy trial, four questioning the impartiality of trial juries, four involv-

* The editors of the MERCER LAW REVIEW provided a clipping service to furnish me copies of
Fifth Circuit opinions rendered during the year in which they saw constitutional issues. This is a
review of those cases. I have not personally checked all of the Fifth Circuit opinions for the year
to verify whether I would agree that no other cases than those furnished me should have been
covered in this survey.

** Professor of Law, University of Alabama.
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ing the right of confrontation, three involving the right to counsel, two
involving claims that sentences inflicted cruel and unusual punishment,
and ten involving questions of procedural due process not clearly related
to any more specific guaranty.

It does not follow from these statistics that the current spate of atten-
tion to the constitutional rights of persons accused of crime is absorbing
time and energies of the court in proportion commensurate to the per-
centage of issues of that nature handled by it. Quite a few of them. were
disposed of by more or less perfunctory references to and applications
of established precedents. In three cases, for example, questions con-
cerning the legality of evidence obtained by recording conversations
with informers and police agents were decided by simple application of
a Supreme Court ruling.' Issues in four other cases, concerning whether
the statutory protection against use of information supplied in registra-
tion statements under the amended National Firearms Act was broad
enough to satisfy the guarantee against self-incrimination, were likewise
covered by Supreme Court precedent.' Other instances of issues which
were governed by directly applicable precedent are listed in the follow-
ing table:

I. Standing to challenge the legality of a search.'
2. Legality of warrantless search of an automobile.'
3. Sufficiency of state court recital of findings of voluntariness of a

confession. 5

4. Validity of evidentiary inference from unexplained possession of
stolen property.'

5. Legality in terms of self-incrimination, of forfeiture of property
used to violate gambling tax law.7

6. Legality, as a matter of self-incrimination, of disclosure require-
ments in the marijuana import tax law. 8

7. Legality, as a matter of self-incrimination, of registration re-
quirements in the Gun Control Act of 1968. 9

8. Adequacy, as a matter of self-incrimination, of the use immunity
provided in the Organized Crime Control Act of 1970.11

I. United States v. White, 401 U.S. 745 (1971).
2. United States v. Freed, 401 U.S. 601 (1971).
3. United States v. Breedlove, 444 F.2d 422 (5th Cir. 1971).
4. United States v. Hathorn, 451 F.2d 1337 (5th Cir. 1971).
5. Hackathorn v. Decker, 438 F.2d 1363 (5th Cir. 1971).
6. Young v. Wainwright, 439 F.2d 426 (5th Cir. 1971).
7. United States v. One Olivetti-Underwood Elec. Adding Mach., 443 F.2d 372 (5th Cir. 1971).
8. Urtiaga-Rogers v. United States, 446 F.2d 54 (5th Cir. 1971).
9. United States v. Matthews, 438 F.2d 715 (5th Cir. 1971).
10. United States v. Cropper, No. 71-2703 (5th Cir., Sept. 16, 1971).
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9. Whether Miranda warnings must be given when fingerprints are
taken."

10. Legality of a warrantless search in a situation not coming under
any established exception.12

II. Admissibility of a confession by a co-conspirator.' 3

12. Admissibility of a certified report by an official record keeper
vis-a-vis the sixth amendment right of confrontation."

13. Whether peremptory challenges defeat the right to a jury trial.,'
14. Retroactivity of a precedent concerning the scope of protection

against unreasonable searches and seizures.' 6

15. Whether length of sentence establishes cruel and unusual pun-
ishment.'

7

16. Scope of review of interstate rendition proceedings by habeas
corpus.'8

17. Whether a minor has a constitutional right to have parents noti-
fied before criminal proceedings are commenced against him. 9

18. Justiciability of a suit for declaratory judgment concerning va-
lidity of child custody and adoption procedures.20

Many of the criminal procedure cases, on the other hand, involved
essentially factual judgments, which may or may not consume signifi-
cant amounts of time and energy, depending on the particular case. The
following list shows the distribution of types of criminal procedure is-
sues decided by the Fifth Circuit last year which involved factual judg-
ments:

I. Factual basis for a search warrant. 2'

2. Legality of seizure without a warrant32
3. Probable cause to stop and search an automobile. 3

I1. United States v. Gibson, 444 F.2d 275 (5th Cir. 1971).
12. United States v. Sokolow, No. 71-1135 (5th Cir., Oct. 28, 1971).
13. Hoover v. Beto, 439 F.2d 913 (5th Cir. 1971).
14. United States v. Mix, 446 F.2d 615 (5th Cir. 1971).
15. United States v. Williams, 446 F.2d 486 (5th Cir. 1971).
16. United States v. Nooks, 446 F.2d 1283 (5th Cir. 1971).
17. Rener v. Beto, 447 F.2d 20 (5th Cir. 1971); United States v. Williams, 446 F.2d 486 (5th

Cir. 1971).
18. United States v. Henderson, No. 71-1504 (5th Cir., Nov. 16, 1971).
19. Holloway v. Wainwright, 451 F.2d 149 (5th Cir. 1971).
20. Rowan v. Pinnell, 453 F.2d 963 (5th Cir. 1971).
21. United States v. Uphshaw, 448 F.2d 1218 (5th Cir. 1971).
22. United States v. Clarke, 451 F.2d 584 (5th Cir. 1971); United States V. Sanchez, 449 F.2d

204 (5th Cir. 1971).
23. United States v. Cross, 437 F.2d 385 (5th Cir. 1971).
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4. Probable cause to make an arrest justifying search incidental
thereto.

24

5. Whether a search was reasonably incidental to an arrest. 5

6. Reasonableness of a border search. 26

7. Whether items seized were in plain view from where an officer
was entitled to be.27

8. Who was in charge of premises for the purpose of consenting to
a search.

2
1

9. Whether consent was given to a search. 29

10. Whether premises had been abandoned, in order to extinguish
the right to anyone to object to a search.30

I 1. Whether comments by a trial judge were so prejudicial as to
infringe the accused's privilege against self-incrimination .31

12. The voluntariness of a confession. 32

13. The defense of entrapment.?
14. Whether a criminal investigation had the likelihood of guilt of

an identified individual, to call for the Miranda warnings. 34
15. Fairness of a deportation hearing. 35

24. United States v. Atkinson, 450 F.2d 835 (5th Cir. 1971); United States v. Pearson, No.
29260 (5th Cir., Sept. 21, 1971); United States v. Miles, 445 F.2d 974 (5th Cir. 1971); United States
v. Bullock, 441 F.2d 59 (5th Cir. 1971); United States v. McBride, 438 F.2d 517 (5th Cir. 1971).

25. United States v. Wilson, 45 F.2d 209 (5th Cir. 1971); United States v. Squella-Avendano,
447 F.2d 575 (5th Cir. 1971); Rener v. Beto, 447 F.2d 20 (5th Cir. 1971); United States v. Nooks,
446 F.2d 1283 (5th Cir. 1971); United States v. Birdsong, 446 F.2d 325 (5th Cir. 1971).

26. United States v. Garcia, 452 F.2d 419 (5th Cir. 1971); United States v. Maggard, 451 F.2d
502 (5th Cir. 1971).

27. United States v. Drew, 451 F.2d 230 (5th Cir. 1971); United States v. Knight, 451 F.2d
275 (5th Cir. 1971); United Statesv. Salvo, 447 F.2d 474 (5th Cir. 1971); United Statesv. Williams,
446 F.2d 486 (5th Cir. 1971); United States v. Morales, 440 F.2d 1332 (5th Cir. 1971); Gil v. Beto,
440 F.2d 666 (5th Cir. 1971); Walker v. Beto, 437 F.2d 1018 (5th Cir. 1971).

28. United States v. Edwards, 441 F.2d 749 (5th Cir. 1971).
29. United States v. Fike, 449 F.2d 191 (5th Cir. 1971); United States v. Bailey, 447 F.2d 735

(5th Cir. 1971); United States v. Ponder, 444 F.2d 816 (5th Cir. 1971); Cockerham v. Wainwright,
444 F.2d 438 (5th Cir. 1971); Bretti v. Wainwright, 439 F.2d 1042 (5th Cir. 1971); Hoover v. Beto,
439 F.2d 913 (5th Cir. 1971).

30. United States v. Edwards, 441 F.2d 749 (5th Cir. 1971); United States v. Manning, 440
F.2d 1105 (5th Cir. 1971).

31. United States v. Attaway, 449 F.2d 309 (5th Cir. 1971).
32. United States v. Sanchez, 449 F.2d 204 (5th Cir. 1971); United States v. White, No. 71-

1437 (5th Cir., Oct. 19, 1971); United States v. Brown, No. 71-1006 (5th Cir., Oct. 6, 1971); Hobbs
v. Thompson, 448 F.2d 456 (5th Cir. 1971); United States v. Powers, 444 F.2d 260 (5th Cir. 1971);
United States v. Abigando, 439 F.2d 827 (5th Cir. 1971).

33. United States v. Garcia, 452 F.2d 419 (5th Cir. 1971).
34. United States v. Lacy, 446 F.2d 511 (5th Cir. 1971); United States v. Phelps, 443 F.2d

246 (5th Cir. 1971).
35. Soares v. Immigration & Naturalization Serv., 449 F.2d 621 (5th Cir. 1971).
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16. Fairness of procedures used to identify an accused by photo-
graphs.31

17. Whether arraignment was unreasonably delayed. 7

18. Whether an accused was prejudiced by allowing his co-
defendant wife to plead guilty in the presence of a jury.A

19. Whether an indictment represented the independent judgment of
the grand jury.A

20. Where it was claimed that the accused's right to a speedy trial
was violated, whether he had waived his right or was prejudiced by the
delay.'"

21. Whether a jury had been stacked by the use of peremptory
challenges.'

Lacking specific information about how much of the court's time and
effort goes into cases of this kind, one can only speculate about whether
enough is gained in. the interest of fair administration of justice by
having the court of appeals review factual judgments of the district
judges to justify the effort. Of the 51 issues involving predominantly
factual judgments, the disposition of 45 of them was affirmance, six in
per curiam opinions, with reversal in five instances and partial reversal
in another. In interesting contrast, of the 28 issues that were resolvable
by more or less routine application of precedent, 21 resulted in affirm-
ance and seven in reversals. Six of the 28 were disposed of with per
curiam opinions, four being affirmances and two being reversals.

Comparision of these statistics for the two categories of issues (those
involving predominantly factual judgments and those that were
resolvable on precedent) suggests that, whatever the reason, the court
of appeals bears a greater responsibility for seeing to it that established
law is correctly applied than for policing the reliability of factual judg-
ments. Perhaps the pressure of business and less thorough presentation
by counsel at the district court level impairs the reliability of district
court decisions on questions of law.

It is also interesting to note that out of the total number of 23 criminal
procedures issues disposed of in per curiam opinions, twenty resulted in
affirmance and three in reversal.

The court was also presented with 24 substantive issues not having

36. United States v. Seader, 440 F.2d 488 (5th Cir. 1971).
37. United States v. Brown, No. 71-1006 (5th Cir., Oct. 6, 1971).
38. Lottis v. Beto, No. 30899 (5th Cir., Oct. 8, 1971).
39. United States v. Gower, 447 F.2d 187 (5th Cir. 1971).
40. Murray v. Wainwright, 450 F.2d 465 (5th Cir. 1971).
41. United States v. Pearson, 448 F.2d 1207 (5th Cir. 1971).
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to do with the rights of persons accused of crime:
I. Judicial process in constitutional cases (three cases) . 2

2. Impairment of the obligation of contract (one case).43

3. Freedom of speech and association (six cases)."
4. Freedom of religion (one case).45

5. Equal protection (five cases).4"
6. Substantive due process (five cases). 7

7. Bill of Attainder (one case). 8

8. Commerce power (one case).49

9. Full faith and credit (one case).50

NOTEWORTHY RULINGS

In my view, the year's work of the Fifth Circuit produced fourteen
rulings on constitutional law which for one reason or another were
thought provoking enough to deserve individual comment. Eight of
them had to do with the rights of persons accused of crime and six
involved other substantive constitutional problems. My purpose here
will be only to call attention to what is involved in them.

Searches and Seizures

One noteworthy case concerned the legality of using in evidence
contraband liquor found in the trunk of a car when the defendant,
being chased by the police, left the car at the side of the road, partly
on and partly off the pavement, with lights on, key in switch, and

42. Rowan v. Pinnell, 453 F.2d 963 (5th Cir. 1971); Edwards v. Sammons, 437 F.2d 1240 (5th
Cir. 1971); Zapata v. Smith, 437 F.2d 1024 (5th Cir. 1971).

43. Dixie Elec. Membership Corp. v. City of Baton Rouge, 440 F.2d 819 (5th Cir. 1971).
44. University of S. Miss. C.L.U. v. University of S. Miss., 452 F.2d 564 (5th Cir. 1971);

United States v. Flower. 452 F.2d 80 (5th Cir. 1971): Musick v. Jonsson. 449 F.2d 201 (5th Cir.
1971); Hobbs v. Thompson, 448 F.2d 456 (5th Cir. 1971); Livingston v. Garmire, 437 F.2d 1050
(5th Cir. 1971): Zapata v. Smith. 437 F.2d 1024 (5th Cir. 1971).

45. United States v. Spears, 443 F.2d 895 (5th Cir. 1971).
46. Woodbury v. McKinnon, 447 F.2d 839 (5th Cir. 1971); Rener v. Beto, 447 F.2d 20 (5th

Cir. 1971); United States v. Spears, 443 F.2d 895 (5th Cir. 1971); Battle v. Mulholland, 439 F.2d
321 (5th Cir. 1971); Hawkins v. Town of Shaw, 437 F.2d 1286 (5th Cir. 1971).

47. Woodbury v. McKinnon, 447 F.2d 839 (5th Cir. 1971); Rener v. Beto, 447 F.2d 20 (5th
Cir. 1971); Buchanan v. Clark, 446 F.2d 1379 (5th Cir. 1971); Stone v. City of Maitland, 446 F.2d
83 (5th Cir. 1971); Battle v. Mulholland, 439 F.2d 321 (5th Cir. 1971).

48. United States v. White, No. 71-1437 (5th Cir., Oct. 19, 1971).
49. United States v. Donofrio, 450 F.2d 1054 (5th Cir. 1971).
50. United States v. Henderson, No. 71-1504 (5th Cir., Nov. 16, 1971).
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motor running, and fled on foot.' The police, having no reason to
suspect that the defendant had committed any other crime than speed-
ing, found the contraband liquor when they took the key from the switch
and opened the trunk, which the officer testified he did "to see what I
had." A conviction was affirmed on both of two grounds: (1) that the
defendant had abandoned the automobile and therefore no longer had
any right not to have it searched, and (2) even if he had not abandoned
it, the search was reasonable under the circumstances. The decision is
questionable on both grounds.

Unless it is to be held that even closed areas of automobiles which,
because of being closed do not come within the plain view exception,
are nevertheless subject to search by the police at any time when a car
is left in a public place, the "abandonment" rationale is not convincing.
In terms of what the defendant intended, he could not reasonably be said
to have abandoned the car either in a conventional proprietary sense or
in the sense of consciously giving up any right the Constitution might
afford him to have others, including the police, stay out of the locked
trunk.

The case provides a good illustration of the process of gradual erosion
of constitutional protections. The Fifth Circuit sat en banc in 1970 to
make an original ruling, over a strong dissent, that if police have a right
to be where a car is it is not an unconstitutional search to take its
identification number where that can be done without damaging the
car.5" In support of its determination in the instant case that the "defen-
dant could have no reasonable expectation of privacy with respect to his
automobile" after he left it at the side of the road, the court relied on
its original 1970 ruling and two other intevening decisions both involv-
ing vehicle identification numbers, in one of which the court had stressed
that there had been "no search of the private areas of the automobile,
for instance the glove compartment."" The other was inapposite be-
cause the defendant had consented for the officer to take the identifica-
tion number.54

In further support of its "abandonment" rationale, the court cited
cases involving evidentiary use of (I) containers of contraband whiskey
discarded during pursuit by revenue officers55 and (2) things found by
searching apartments and motel rooms after they had been vacated by

51. United States v. Edwards, 441 F.2d 749 (5th Cir. 1971).
52. United States v. Johnson, 431 F.2d 441 (5th Cir. 1970).
53. United States v. Polk, 433 F.2d 644, 646 (5th Cir. 1970).
54. United States v. Lowery, 436 F.2d 1171 (5th Cir. 1970).
55. Hester v. United States, 265 U.S. 57 (1924).
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their occupants."6 While confirming the abandonment principle, those
cases are no authority for its application in the instant case.

In support of the reasonableness of the search irrespective of whether
the car had been abandoned, the court again cited cases permitting
police who have a right to be where a car is to go ahead and search it
to determine the identity of its owner. But one does not look in the trunk
of a car to find out who owns it. It also found support in a Supreme
Court case upholding a warrantless search of a car that was being held
under authority of a state statute for use as evidence in a forfeiture
proceeding, where there was other evidence that the car had been used
to "store, conceal, transport, sell or facilitate the possession of narcot-
ics."57 That case obviously had much more going for it to support a
finding that the search was "reasonable" than does the instant case. In
fact, the instant case has much more in common'with one which the
opinion for the Court in that case took pains to distinguish, where there
was held to be no justification for searching a car that had been taken
to the police station for safekeeping after its owner had been arrested
for vagrancy." Although the simple fact of speeding would appear to
furnish no more grounds for a warrantless search of a car's trunk than
did the charge of vagrancy, the Fifth Circuit's panel lightly dismissed
the vagrancy case as one involving a different kind of issue, namely, the
scope of permissible search incident to arrest. But what is a permissible
search incident to an arrest may surely provide some basis for judging
as to what is a permissible search following the chase of an automobile
even though its driver has escaped and is not available to be arrested.

In the instant case the court further relied on a 1970 Supreme Court
decision for the proposition that "the warrantless search of an automo-
bile at a police station after an arrest elsewhere is constitutionally per-
missible, although the persons under arrest were in custody at the time
and there was ample opportunity to obtain the warrant."59 But that
holding rested squarely on the fact that there was probable cause, based
on other evidence, to believe that the car was carrying guns and fruits
of a robbery. For that reason, the case can hardly be parlayed into a
general holding in support of warrantless searches of automobiles after
arrest of their drivers. A search incident to catching a fugitive auto is

56. Abel v. United States, 362 U.S. 217 (1960); Feguer v. United States, 302 F.2d 214 (8th
Cir. 1962), cert. denied, 371 U. S. 872 (1962); Parman v. United States, 399 F.2d 559 (D.C. Cir.
1968), cert. denied, 393 U. S. 858 (1969).

57. Cooper v. California, 386 U. S. 58, 6 0 (1967).
58. Preston v. United States, 376 U. S. 364 (1964).
59. 441 F.2d at 754, citing Chambers v. Maroney, 399 U.S. 42 (1970).
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of course not significantly different from a search incident to an arrest,
but it is questionable whether opening of a trunk incident to an arrest
would be appropriate absent other evidence giving reason to believe the
trunk might contain contraband or that a crime had been committed of
which the trunk might contain evidence. There are so many other possi-
ble explanations as to why the driver tried so hard to outrun the police
that the notion that he might be carrying contraband is highly specula-
tive. Even if there were more than speculative reasons to suspect the
presence of contraband or evidence of other crime in the trunk, however,
it is not clear why, since the driver had disappeared and left the police
in undisputed control of the car, there was then any reason not to follow
the orderly and deliberate procedures of getting a warrant to open the
trunk.

Support was also claimed from a Supreme Court decision approving
search without a warrant for the purpose of inventorying the contents
providing for their safekeeping.'" But there was no suggestion that this
was the purpose of the search in the instant case, aside from the question
whether it is necessary to inventory contents of a locked trunk even for
purposes of accounting to the owner of the automobile for their safe-
keeping if and when he appears to claim the automobile and its contents.

Finally, the court also relied on the decision in Terry v. Ohio,6' which
recognized that it could be "reasonable" for an officer to search without
a warrant where it is reasonable to accost a suspect, in order to protect
the accosting officer from harm through the use of a weapon or to
prevent the destruction of evidence. Those reasons are wholly irrelevant
to the case of a search of the trunk of a car in the driver's absence.

None of these questions add up to a categorical assertion that the
court's judgment upholding warrantless search of the automobile in this
situation was wrong. The court stated that "the key being readily avail-
able, the trunk could be inspected as a part of the car within the bounds
of reason. This inspection was properly a part of the on-the-scene inves-
tigation that the officer was duty bound to carry out."" The only point
is that those propositions are not supported by the cases relied on. The
court also said, "[T]his case does not conflict with our recent holding
that a general exploratory search is not justified on the arrest for a mere
traffic violation."63 Even though the policeman may have been dealing
with "more than a mere traffic violation," the court fails to explain in

60. Harris v. United States, 390 U.S. 234 (1968).
61. 392 U. S. 1 (1967).
62. United States v. Edwards, 441 F.2d 749, 754 (5th Cir. 1971).
63. Id.
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what way and to what extent the difference between this and a "mere"
traffic violation should have the effect of enlarging the scope of a per-
missible warrantless search. The usual way, based on Terry and similar
cases, is to define the scope of the exception in terms of the considera-
tions which justify it. It would have been helpful and instructive if the
Fifth Circuit had furnished such an explanation in this case.

Another questionable search was upheld on the basis of the consent
by the owner of a house to the search of a room which defendant had
locked.64 The circumstances were that the owner permitted counterfei-
ters to bring equipment into her house and to carry on operations there,
through fear of personal harm if she refused. Although the owner was
residing in the house at the time of the search, she had acquiesced in
the action of the counterfeiters in locking one room. Evidence seized
from the room, to which police gained access by forcing open the door,
as well as evidence found in other parts of the house, was all held
admissible. The court failed to differentiate between the locked room
and the rest of the premises since it concluded that the defendants had
acquired "no property rights" in the locked room. It distinguished a
case that had held evidence illegal that was found by breaking into a
locked cabinet in a defendant's quarters with the consent of defendant's
daughter who owned the house in which they were situated and to whom
the defendant paid a nominal rent.

Although one cannot disagree with the court's remark that "factual
distinctions" between that and the principal case were "apparent with-
out discussion," it is not so apparent that they support the difference in
legal effect which the court premises on them unless one is prepared to
adopt the position that consent of one from whom control of a place
has been wrongfully acquired makes a search legal as against the one
who acquired control wrongfully. Although this is a far reaching posi-
tion, the court fails to furnish any guidelines with which to draw any
other line of division between circumstances where consent of one not
in actual control of a place does and does not make the search legal
against the one having such control. Although the court appears at one
point to say that one cannot "appropriate a zone of interest . . . by
coercive force" for the purpose of rendering illegal a warrantless search
authorized by the one from whom it was appropriated, such a proposi-
tion seems highly questionable. Surely the "zone of interest" of a pre-
scriptive title holder would be respected.

The court relied on an earlier Fifth Circuit ruling that one who lacks

64. United States v. Hughes, 441 F.2d 12 (5th Cir. 1971).
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"exclusive control" of a place has no standing to object to a search. 5

But the rhetoric of the court's opinion in that case may have out-
distanced its holding. What the court now calls a "rule" appeared as
part of a not very conspicuous sentence, and one of questionable relev-
ance, in the analysis in that opinion of whether a warrantless arrest was
illegal where, consent having been granted by persons who had rented
a motel room, an officer broke a night latch in order to enter and arrest
persons who were present as guests of those who had rented the room.

Recital of "exclusive control" as thus having been established as the
test illustrates the tendency of careless verbalizations in judicial opinions
to generate mutations of legal doctrine for which the facts of the cases
in which they occur furnish no support. Even though it be granted that
"subtle distinctions" of property law do not govern decisions about what
makes a search reasonable, factors such as degree of physical control
(occupancy; possession) and considerations having to do with the man-
ner in which control was achieved and maintained (whether by fair and
peaceful means or by fraud, force, or intimidation) are the naturally
pertinent ones on which to base decisions, whether as a matter of prop-
erty law or as a constitutional matter."6 Whether the court supports a
broad rule, making reasonableness of a search based on third party
consent depend on a simple litmus test using the factors of rightfulness
and exclusivity of control of the one against whom the search is directed,
deserves fuller clarification than was supplied in its opinion.

A new version of the question concerning the extent to which persons
may be required to permit officials to inspect private premises was
involved in another search and seizure case. The court upheld a
provision in a city ordinance requiring a permit to keep animals and
giving effect to application for and acceptance of a permit as consent
for inspectors to enter and inspect the premises to which the permit
applies "at all reasonable times and upon presentation of appropriate
credentials . . except in a building used as a dwelling place by human
beings."6 7 The court noted that in a 1967 Supreme Court case holding
unconstitutional a warrantless inspection of a locked commercial
warehouse to determine compliance with.a fire code, it has denied any
implication "that business premises may not reasonably be inspected in
many more situations than private homes" and disclaimed any intention
to "question such accepted regulatory techniques as licensing programs
which require inspections prior to operating a business or marketing a

65. Garza-Fuenter v. United States, 400 F.2d 219 (5th Cir. 1968).
66. For "subtle distinctions," see Jones v. United States, 362 U.S. 257 (1960).
67. Harkey v. deWetter, 443 F.2d 828, 829 (5th Cir. 1971).
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product." 8 Based on those references the court summarily pronounced
the ordinance resonable. This simple disposition of the case is disquiet-
ing in view of the fact that the device employed by the ordinance in-
volved in this case, attribution of continuing consent to the act of apply-
ing for and accepting a license, which amounts to making waiver of
objections to warrantless search a condition to issuance of a license, is
quite a different thing from the regulatory technique of requiring inspec-
tion "prior to operating a business or marketing a product."

Assorted Fair Trial Questions

The court decided a technical point of first impression, for which
there was no applicable precedent, when it ruled that a hearing by a trial
judge not in the presence of the jury on the question of voluntariness of
a confession when that is questioned could be held after the confession
was admitted, and that there would be no error if the confession were
found to have been voluntary.69 Perhaps the reason why the point had
not been previously decided was that it is such an obvious one.

In another interesting case involving a novel issue, the court took its
stand on the proposition that people of ages 21-23 are no different from
people over 23. This happened in a case in which the court upheld a jury
selection system in which the master jury wheel was filled once every
five years with names taken from voter lists, with the results that as the
five year period progressed persons were excluded from jury service who
reached the voting age after the wheel was filled.70 The court held the
defense had failed to make a prima facie showing that an identifiable
class was being excluded from jury participation.7 The reason for this
failure lay in the court's judgment that young adults of ages 21-23 do
not comprise a separate class for purposes relevant to jury duty. In this,
the court found what it considered to be relevant guidance in an act of
Congress which prohibits exclusion from jury service on grounds of
"race, color, religion, sex, national origin, or economic status." Of
course, an act of Congress cannot put an end to the qustion of what is
a constitutionally impermissible ground for exclusion from jury service.

As one who works with young adults in a university, I may say that
I am not so certain as the court appeared to be that, particular age
ranges involved in the case aside, young adults do not comprise a class

68. See v. Seattle, 387 U. S. 541, 546 (1967).
69. United States v. Hathorn, 451 F.2d 1337 (5th Cir. 1971).
70. United States v. Kuhn, 441 F.2d 179 (5th Cir. 1971).
71. See Hernandez v. Texas, 347 U.S. 475 (1954).
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which is significantly different in ways that are relevant for jury duty.
Perhaps, however, the water-shed point of division should be put at age
30.

Difficulties confronted in the effort to prove systematic exclusion of
an identified class from juries were demonstrated in one case. The defen-
dants attempted to support such a claim with information concerning
the pattern of peremptory challenges that had been made by the prose-
cution, which they were able to produce for only six cases over a period
of one week. Although the court declared that "a reasonable conclusion
to be drawn (from this information) is that the government permitted
Negros [sic] to remain on the jury when the defendant was white and
challenged as many Negros [sic] as possible .. .(with one exception)
when the defendant was black" and that this was "consistent with defen-
dant's contention that the government challenges were impermissibly
used," it nevertheless held the evidence "entirely too slender to over-
come the presumption that an official of the United States has faithfully
discharged his duty in a fair, even and constitutional manner. '72 It also
noted, presumably because of difficulties of proof, that it had not found
a single case in which a defendant has prevailed on this issue during the
six years since the Supreme Court held that statistical evidence could
"support a reasonable inference" of prosecutorial misconduct.7" The
conclusion seems inescapable that the constitutional rights of minority
groups to participate in jury service is not effectively secured against
subversion through peremptory challenges by the sanction of disqualify-
ing juries from functioning when they can be proved to have been
stacked. But the trouble appears to reside in principles of statistics
rather than in judicial incredulity. If a more effective remedy is needed,
as one may well suspect, it probably must be sought in new legislation.

Two cases displayed a somewhat ungenerous disposition in the Fifth
Circuit concerning extension of the right to counsel in other stages of
decision making in the penal-correctional system besides revocation of
probation and imposition of sentence.74 Both of these cases involve pa-
role matters as distinguished from probation, one of them an applica-
tion for75 and the other revocation of" parole. The right to counsel was
denied in both cases, with per curiam opinions. In the revocation case,
the opinion made use of the conventional rhetoric that has been called

72. United States v. Pearson, 448 F.2d 1207, 1216, 1218 (1971).
73. Swain v. Alabama, 380 U.S. 202 (1965).

74. See Mempa v. Rhay, 389 U.S. 128 (1967).
75. Buchanan v. Clark, 446 F.2d 1379 (5th Cir. 1971).
76. Woods v. Texas, 440 F.2d 1347 (5th Cir. 1971).
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Cardozo's "pernicious dictum"77 that probation and parole are matters
of grace rather than matters of right, which should apply all the more
to an application for parole where the question is whether to give grace
instead of whether to take it away, since the fault principle is apt to
figure more prominently in a decision about taking it away than in a
decision on whether to grant it in the first place.7" At least part of what
has been called "the unborn progeny" of Mempa v. Rhay doctrine
appears to have been stillborn in the Fifth Circuit.79

Another noteworthy case concerning rights of persons accused of
crimes held that consistent with the normal burden of proof in criminal
cases, prima facie proof of alibi by the defendant leaves the government
under an obligation to disestablish the alibi in order to carry its custom-
ary burden of proving guilt beyond a reasonable doubt.'" The decision
was that the jury instruction by a Georgia court that alibi must be
established by the defense violates the traditional presumption of inno-
cence. The case will not be commented on further here because it is
understood to be the subject of an editorial comment elsewhere in this
publication.

Fundamental Rights

In a perceptive first amendment ruling, the court invalidated a city
ordinance which prohibited city employees, under sanction of personnel
action up to and including dismissal, "from contributing any money to
any candidate, soliciting votes or prominently identifying themselves in
a political race with or against any candidate for office."'" The broad
sweep of the ordinance was emphasized by the fact that it had been
construed to forbid firemen from displaying bumper stickers, the ex-
tremity of which was stressed by the court with the query "whether a
fireman's bumper stickers are so politically inflammatory that they
would inhibit his fire fighting ferocity ....

With taut analysis, the court rejected arguments for the defense based
on the 1947 Supreme Court decision upholding the Hatch Act83 by
calling attention, first, to the difference that the Hatch Act prohibited

77. See Escoe v. Zerbst, 295 U.S. 490 (1935).
78. Cf In re Briguglio, 55 Misc. 2d 584, 285 N.Y.S.2d 883 (Sup. Ct. 1968).
79. See Cohen, Sentencing. Probation, and the Rehabilitative Ideal: The View from Mempa

v. Rhay. 47 TEXAS L. REV. 1 (1968).
80. Smith v. Smith, 454 F.2d 572 (5th Cir. 1971).
81. Hobbs v. Thompson, 448 F.2d 456, 457 (5th Cir. 1971).
82. Id. at 471.
83. United Pub. Workers v. Mitchell, 330 U.S. 75 (1947).
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federal officers and employees only from taking an "active part in
political management or in political campaigns," whereas the ordinance
in question outlawed substantially all conventional modes of political
expression, to and including any methods of "prominently identifying"
with a candidate. The court further concluded, on careful analysis, that
in any event the four to three decision upholding the Hatch Act was no
longer a useful guidepost. It recounted the demise of the "privilege
theory" of public employment which had figured prominently in the
plurality opinion on the Hatch Act to put its authors in a frame of mind
for considering that the federal employees had no substantial rights at
stake in the case anyway. Further weakening of the Mitchell precedent
was inferred from the fact that it applied the "rational basis" test ac-
cording to which legislation was upheld if it appeared to serve any
legitimate public interest, in contrast with which a long line of first
amendment cases has now established that regulations impinging upon
fundamental rights must be "narrowly drawn" in order not, because of
over-breadth, to inhibit unduly the exercise of those rights. In these
terms, the recognized Hatch Act kind of evil to be remedied, i.e.,
protecting public employees from exploitation by superiors, can be ap-
propriately dealt with more directly by prohibiting superiors from re-
questing endorsements or accepting contributions from employees or
discriminating against employees who withhold their political support,
without the restraint of political expression involved in prohibiting the
employees from participating in political affairs. Granted that the state
"has a legitimate interest in prohibiting public officials from using their
authority to coerce their inferior employees into contributing to their
campaigns,"8 there simply is a more direct and precise way to do it than
by the means employed in the ordinance which was appropriately struck
down in this case.

In another first amendment case the court held invalid for over-
breadth an ordinance making it disorderly conduct to (a)

make, aid, countenance or assist in making any improper noise, riot,
disturbance, breach of the peace or diversion tending to a breach of the
peace, [or (b) use] obscene or. profane language in the presence of
anyone else, or any indecent, insulting or abusive language to another,
or . . .threats of violence against another person."

The decision was largely governed by a 22-year-old precedent." The
wonder is that ordinances so much like those of other cities which have

84. 448 F.2d at 470.
85. Livingston v. Garmire, 437 F.2d 1050, 1052 (5th Cir. 1971).
86. Terminiello v. Chicago, 337 U.S. 1 (1949).
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already been held unconstitutional continue to be enforced. The fact that
they are is vindication for a federal injunctive remedy against them."

The most significant constitutional decision in the Fifth Circuit dur-
ing the year under review, according to my estimation, at least in terms
of its potential for producing beneficial results, was one which found an
unconstitutional discrimination in the distribution of access to munici-
pal services and mandated judicial relief for it. 8 The findings of discrim-
ination were based on statistical evidence such as that: 96 per cent of
the white residents lived on paved streets whereas 97 per cent of the
black residents lived on unpaved streets and 98 per cent of all homes
that fronted on unpaved streets were occupied by blacks; while many
little-travelled streets in white neighborhoods had high intensity street
lights, there were no high intensity street lights at all in black neighbor-
hoods but only weaker bare bulb street lights. "While 99% of the white
residents [were] served by a sanitary sewer system, nearly 20% of the
black population -[was] not so served." 9 White sections of town were
served with underground storm sewers or drainage ditches whereas
black neighborhoods had either no drainage ditches at all or poorly
maintained ones. White neighborhoods had adequate water pressure
and were served by generally larger mains, whereas black neighbor-
hoods comprising 63 per cent of the town's black population had inade-
quate water pressure. Surely such facts warrant judicial intervention, as
the court found.

With respect to the problem of fashioning an effective legal remedy,
the court took note of the fact that in an equal protection matter such
as this, the concept of equality furnishes a "yardstick" with which to
determine what needs to be done, i.e., equalize services by providing the
disfavored sections of town with "the quality and quantity of municipal
services provided in the white area of town." 9 0 The job of filling in the
remedial details was left to the defendant town by means of an order
requiring it to submit a plan for the court's approval. There is no reason
why this time-tested device should not suffice in cases of this kind. It is
gratifying that the court did not allow itself to be boggled by obsolete
notions about its inability to compel legislative action which might be
necessary in order to carry out a remedy, as by levying taxes and appro-
priating money to make the necessary improvements. By now it should
be well enough understood by everyone, as it is by the Fifth Circuit

87. Dombrowski v. Pfister, 380 U.S. 479 (1965); see Zwickler v. Koota, 389 U.S. 241 (1967).
88. Hawkins v. Town of Shaw, 437 F.2d 1286 (5th Cir. 1971).
89. Id. at 1290.
90. Id. at 1292.
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court, that constitutional guarantees run against governments rather
than against only certain arms of government and that the supremacy
clause makes federal constitutional guarantees effective to override in-
stitutionalized obstructionism under the aegis of separation of powers
at the state and local levels. Almost certainly the plan which the town
of Shaw would have to submit in compliance with the court's order
would require taxes to be levied and revenues to be appropriated, both
of which would require municipal legislative action. But there is no
reason why the contempt power should not be effective to get the re-
sponsible governing bodies to adopt whatever measures are found neces-
sary.

On the other side of the ledger, the year's most regrettable decision
from the Fifth Circuit was also a first amendment case in which the
repressive weight of military authority was allowed to prevail over inter-
ests in free speech.9 Judges Coleman and Roney joined, over a dissent
by Judge Simpson, in affirming a conviction for unauthorized entry
after the defendant had been ordered to stay off an army post because
of having distributed unauthorized handbills. In practical effect, the
offense was one of trespassing. The ban against coming on the post had
been imposed for violating a post regulation prohibiting distribution of
printed materials without a permit except through certain channels. At
the time of his arrest he was again distributing leaflets advertising a
"town meeting on the Vietnam war."

In upholding the regulation and its application, the majority opinion
likened the situation to that of a demonstration on county jail premises,
which the Supreme Court had held not to be privileged under the first
amendment.9" The court quoted Justice Black's opinion for the Court
in that case where he said that "the state, no less than a private owner
of property, had power to preserve the property under its control for the
use to which it is lawfully dedicated,"93 and followed with the remark
that the post regulations involved in this case "were designed to insure
that the use for which the reservation had been dedicated and designed
could and would be maintained."94

The key to the decision lies in the fact that the court treated all of
the "reservation" alike, as if all of it were equally as much "dedicated
to military service" so that the presence of a civilian distributing hand-
bills at any place would obstruct military activities. But most people can

91. United States v. Flower, 452 F.2d 80 (5th Cir. 1971).
92. Adderly v. Florida, 385 U.S. 39 (1966).
93. 452 F.2d at 82-83, quoting 385 U. S. at 47.
94. Id. at 83.
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recall from their own observation that in the large areas generally em-
braced in military posts, there is a great difference, from the standpoint
of the extent to which the presence of an outsider distributing handbills
could obstruct military activities, between the area as private as the no-
man's land between the firing line and the targets on the firing range
and public areas commonly frequented by non-military as well as mili-
tary personnel for individual business, social, and recreational purposes.

The difference in obstructive potential between a demonstration by
107 people on the relatively small premises of a county jail and an
individual distributing handbills in public regions of the extensive areas
which often comprise military posts is too clear to be overlooked. It
does not follow from the fact that a large demonstration would obstruct
normal uses no matter where it took place on the relatively small prem-
ises of a county jail that handbill distribution by an individual would
obstruct normal military operations no matter where it took place on a
military base.

The particular circumstances surrounding defendant's activities in
this case are best described in the dissenting opinion:

The arrest location was a few yards inside one of the numerous gates
to Fort Sam Houston, a permanent U.S. Army installation, in front
of the post Main Library Building which is located on the east side of
New Braunfels Avenue. New Braunfels Avenue completely traverses
the military post from its intersection with Grayson Street on the south
to the northerly post gates at Lianda Avenue. The street and its side-
walks are completely open to the public. There is no sentry post or
guard at either entrance of anywhere along the route. Traffic flows
through the post on this and other streets 24 hours a day. A traffic
count conducted on New Braunfels Avenue on January 22, 1968, by
the Director of Transportation of the city of San Antonio, shows a
daily (24 hour) vehicular count of 15,110 south of Grayson Street (the
place where the street enters the post boundary) and 17,740 vehicles
daily north of that point. The street is an important traffic artery used
freely by buses, taxicabs and other public transportation facilities as
well as by private vehicles, and its sidewalks are used extensively at
all hours of the day by civilians ans well as by military personnel. Fort
Sam Houston was an open post; the street, New Braunfels Avenue,
was a completely open street . ...

It was never disputed by the United States that Fort Sam Houston
was a completely open post, with thirty-one entrances through which
the public may enter and leave the post, without challenge from any
guard or sentry.95

95. Id. at 90.
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In the light of those facts, it is hard to see how normal operations of
the Fort Sam Houston Military Reservation could have been impaired
by the defendant's activities. It just is not true of all of the areas em-
braced that, as the court said, "a military base simply cannot be said
to be dedicated to general use by the public at large.""

The majority's answer to the claim that the decision should be differ-
ent because the particular area in which the defendant was circularizing
was an "open" area was that "all forms of activity by civilians on a
military base are permitted as a matter of license and never as a matter
of right." 97 But the privilege-versus-right legalism is no more convincing
here than it usually is. It was cast aside as an unhelpful distinction by
two other Fifth Circuit panels during the year." The pity is that this
panel failed to follow suit. First amendment rights should be as exercis-
able on military reservations as anywhere else, except where and to the
extent that their exercise in a given situation would obstruct, inhibit,
retard, or impair a normal and legitimate function appropriately carried
out in the area where it takes place.

Unless the defendant's presence in the place where he was arrested,
or the handbills themselves, constituted an obstruction or other counter-
productive influence to normal military operations, which was not found
to be the case, the conclusion seems inescapable that the real reason for
not letting the defendant distribute handbills was objection to the con-
tent of their message. The majority conceded as much when it character-
ized the regulation defendant was accused of violating as "a highly
reasonable method of maintaining discipline and morale on the base.""
Surely it would not be suggested that discipline and morale were preju-
diced by the physical presence of either the defendant or the handbills.
It is only realistic to suppose that the real reson why the defendant's
activity was viewed as a threat to discipline and morale was because of
the subject to which his handbills pertained, since there was no sugges-
tion that by distributing them the defendant was advocating or inciting
to illegal action. The implication of the decision, therefore, is that the
first amendment does not prevent the state and its military establish-
ment from maintaining and cultivating "discipline and morale" by
screening, through censorship, what can be said on military posts and
to military personnel. The majority stated that "in pursuance of [his]

96. Id. at 83.
97. Id.
98. University of S. Miss. C.L.U. v. University of S. Miss., 452 F.2d 564 (5th Cir. 1971);

Hobbs v. Thompson, 448 F.2d 456 (5th Cir. 1971).
99. Id. at 85.
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duty he [the post commander] would be expected to monitor the litera-
ture available to military personnel on the base."' 1 It is a shocking
thought that this can be done without any specific showing of a substan-
tive evil which society is entitled to prevent flowing from the particular
speech in question.

The stronger ground for the result reached by the majority lies in the
fact that the defendant "resorted to the defiance of self-help" by violat-
ing the order barring his entry on the post instead of first seeking legal
relief from it. But this is unlike the defiance of showing a movie without
applying for a license as required, which led to Supreme Court refusal
to hold licensing requirements per se unconstitutional on their face and
for all circumstances.'0' Since the order of debarment had already been
issued against the defendant, there were no administrative remedies for
him still to exhaust, and there are no evident functional reasons why it
would be better to litigate the issues concerning constitutionality of the
debarment order and the regulation on which it was based in defense to
a prosecution for violation of the order (the route chosen) or in a decla-
ratory judgment or injunction suit initiated by the defendant.

It is to be fervently hoped that this decision will not be allowed to
stand.

On the positive side again in another first amendment case, a panel
consisting of two of the same judges as those who sat on the military
post case pointed with pride to the fact that the Fifth Circuit had twice
"been a harbinger of major expansion in the First Amendment rights
of students."'0 ° The case upheld, on first amendment grounds, the right
of the American Civil Liberties Union to official recognition as a cam-
pus student organization at the University of Southern Mississippi
where the University had failed to furnish any relevant justification for
keeping the ACLU off campus. 0 3 The court correctly noted that the
decision of the case was clearly posited by earlier decisions, notably in
speaker-ban cases. 04 The University's argument that the disruptive ef-
fect of the litigious propensities of the ACLU afforded a reason for
denying it official recognition on campus was disposed of on the author-
ity of a Supreme Court ruling that bona fide litigation for vindication
of legal rights is a constitutionally protected form of speech.0 5 The court

100. Id.
101. Times Film Corp. v. City of Chicago, 365 U. S. 43 (1960).
102. 452 F.2d at 565.
103. University of S. Miss. C.L.U. v. University of S. Miss., 452 F.2d 564 (5th Cir. 1971).
104. Brooks v. Auburn Univ., 296 F. Supp. 188 (N.D. Ala. 1969).
105. NAACP v. Button, 371 U.S. 415 (1963).
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further noted that if it came to be established that the organization
carried on its litigation activities "with disruptive intentions" and effect,
recognition could then be withdrawn. Presumably the court meant liti-
gation which had no other purpose or effect than to disrupt, where no
substantial discoverable interests were at stake. University authorities,
agents of the establishment, doubtless regard as "disruptive" all litiga-
tion challenging their decisions, actions, and ways of doing things, no
matter how substantial and valid the claim being litigated may be.
Without that gloss on the court's standard of "disruptive" intentions
and effects, its own standard of judgment should itself be regarded as
void for over-breadth.

In their opinion in the campus organization case the panel also
pointed with pride to a case in which the Fifth Circuit had "turned our
backs on the old saw" that attendance at a state university was a privi-
lege and not a right,'"6 and to the fact that the United States Supreme
Court had adopted in a landmark case phraseology authored by the
Fifth Circuit "that students' rights to free expression cannot be curtailed
unless that expression 'materially and substantially interfere[s] with the
requirements of appropriate discipline in the operation of the
school.' ''107

Unless the court means to afford students greater constitutional
rights to free expression than other people, there is no apparent reason
why the standard of judgment which was articulated by the Fifth Circuit
for schools could not be adapted to military posts. Just as the Supreme
Court has rejected the notion that "either students or teachers shed their
constitutional rights to freedom of speech or expression at the school
house gate ' "" as quoted by the Fifth Circuit in the case mentioned
above, it is unreasonable to attribute to the jail premises case a general
principle to the effect that anyone else sheds constitutional rights at
either the jail yard gate or military post entrance.

Power of Congress

In the only case involving a question pertaining to the constitutional
powers of Congress, the Fifth Circuit sided against the Second and with
the Fourth, Sixth, Eighth, and Ninth Circuits in holding a provision in
national laws pertaining to firearms which defined an offense in terms

106. Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961).
107. Tinker v. Des Moines Independent Community School Dist., 393 U.S. 503, 509 (1969),

citing Burnside v. Byars. 363 F.2d 744. 749 (5th Cir. 1966).
108. Id.
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of "receives, possesses, or transports in commerce or affecting com-
merce," did not, as a matter of constitutional principle, necessitate
proof that possession was "in commerce or affecting commerce" in
order to support a conviction.'09 The question remains sub judice in the
United States Supreme Court. ' 0 A point at issue is whether there is any
other basis on which Congress' power can attach to possession of fire-
arms than through its primary powers over things which move across
state lines. The question is complicated by the fact that the statutory
provision in question shows on its face that this was the only constitu-
tional power that Congress purported to exercise.

THE SCORE

According to my tally, the Fifth Circuit made a passing but undistin-
guished mark in stewardship of constitutional liberties in thirteen cases
involving significant issues and more than routine factual judgments or
applications of precedent.

Questionable results were reached in three search and seizure cases,"'
two of them with unsatisfactory opinions. ' 2 A satisfactory if obvious
ruling was made on procedures for determining the voluntariness of a
confession."' Two decisions rejecting challenges to the composition of
juries, one on the ground that it was selected by a system that excluded
young adults"' and the other on the ground that challenges were used
to exclude members of minorities," 5 were unexceptionable but unin-
spired. A commendable decision confirmed that the prosecution in a
criminal case has the burden of disproving an alibi."' But two rulings
on the right to counsel in proceedings having to do with parole were

109. United States v. Donofrio, 450 F.2d 1054 (5th Cir. 1971).
110. United States v. Bass, 434 F.2d 1296 (2d Cir. 1970), cert. granted, 401 U. S. 993 (1971).

See Stevens v. United States, 440 F.2d 144 (6th Cir. 1971); United States v. Synnes, 438 F.2d 764
(8th Cir. 1971); United States v. Daniels, 431 F.2d 697 (9th Cir. 1970); United States v. Cabbler,
429 F.2d 577 (4th Cir. 1970).

111. Harkey v. deWetter, 443 F.2d 828 (5th Cir. 1971); United States v. Edwards, 441 F.2d
749 (5th Cir. 1971); United States v. Hughes, 441 F.2d 12 (5th Cir. 1971). See text accompanying
nn. 67, 51 & 64, supra, respectively.

112. United States v. Edwards, 441 F.2d 749 (5th Cir. 1971); United States v. Hughes, 441
F.2d 12 (5th Cir. 1971). See text accompanying nn. 51, 64, supra, respectively.

113. United States v. Hathorn, 451 F.2d 1337 (5th Cir. 1971). See text accompanying n. 69,
supra.

114. United States v. Kuhn, 441 F.2d 179 (5th Cir. 1971). See text accompanying n. 70, supra.
115. Musick v. Jonsson 449 F.2d 201 (5th Cir. 1971). See text accompanying n. 72, supra.
116. Smith v. Smith, 454 F.2d 572 (5th Cir. 1971). See text accompanying n.80, supra.
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ungenerous to the spirit of that constitutional guaranty." 7

There were salutary decisions in three first amendment cases, one
involving the right of public employees to participate in partisan politi-
cal affairs," 8 one striking down on overly broad public misconduct ordi-
nance," 19 and one outlawing official selectivity in recognition of campus
organizations. 2 0 But in another first amendment case, the decision
against a right to distribute pamphlets in the public area of an army post
was deeply disappointing.' 2'

Finally, on the positive side was the important ruling that minorities
have judicially enforceable rights to equal quality of municipal services
and facilities. 22

In the realm of doctrine, the court's rejection of the distinction be-
tween a right and a privilege as an unhelpful legalism in two cases was
gratifying.'21 That realism has not yet secured the field in the Fifth
Circuit, however, is indicated by the fact that the court backslid in two
other cases and made use of the right versus privilege rationale. 2,

In the matter of legal process, uncritical extension of a precedent
which had been strenuously controverted when it was arrived at in re-
gard to stronger facts only a short while before was particularly noticea-
ble in one case. 2

1
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