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INTRODUCTION

During its 1971 term, the United States Court of Appeals for the
Fifth Circuit expanded the concept of protected civil rights under the
first and fourteenth amendments to the United States Constitution,
both interstitially, through the interpretation of existing statutes and
precedents, and by the creation of new rights and remedies.
The decisions by the Fifth Circuit in the field of civil rights and civil
liberties emphasize that the United States Constitution is not a static
document but is an elastic instrument which expands to accomodate the
times.
Concepts of protected rights which at one time could not be accomodated to the Constitution are now being incorporated with seeming ease.
Indeed, the obvious willingness of the Fifth Circuit to continually
redefine old ideas of due process, free speech, and equal protection is
in large measure responsible for the significant percentage of lower
court reversals by the court of appeals. Federal District Judges in the
Fifth Circuit, by and large, seemed much less willing to break new
ground in the civil rights area and to anticipate the next logical step in
the expansion of protected liberties than the Court of Appeals for the
Fifth Circuit. Thus, in 1971, 45 of 63 civil rights decisions surveyed were
reversed, in whole or in part; all but a handful of reversals led to a more
expansive reading of a complainant's rights than that given by the lower
court. Six of the only eighteen decisions affirming the lower court, in
effect gave affirmation to a broad and expanded definition of the particular civil right involved. It was a rare instance, when the Fifth Circuit
gave a more restrictive reading to the Constitution than thelower court.
The civil rights decision in the Fifth Circuit is no longer synonymous
with the school desegregation case. While the court continued to rule
upon a significant number of school cases, the struggle to desegregate
the public school system of the Deep South may be coming to an end,
reflected both by the relatively small percentage of school desegregation
cases and their general routiness, with some exceptions.
*
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Decisions involving housing, procedural due process, private and public employment, and utilization of municipal services and amenities,
indicate the wave of the future in the civil rights area. The Fifth Circuit
will ride the crest, rather than be engulfed by it.
While other branches of government and other American institutions,
public and private, seem unwilling or unable to march to the tune of
rapid change in an era of "future shock," the United States Court of
Appeals for the Fifth Circuit continues to keep pace with and to anticipate rapidly evolving concepts in the crucial area of civil rights. This will
become evident from the analysis which follows.
ANALYSIS OF CIVIL RIGHTS CASES DECIDED IN

1971

Governmental Services and Benefits: Equal Use,
Access, and Disposition in Practice
It is in the area of use and access to municipal services that the Fifth
Circuit should be most remembered in the 1971 term. Under expanded
notions of equal protection, the issue is no longer simply equal access
to public facilities; rather, the battlefield has moved into a more fundamental arena-equal access to the distribution of governmental services
and benefits.
In Hawkins v. Town of Shaw, Mississippi,' the court was presented
with a class action by and on behalf of the black citizens of Shaw,
Mississippi seeking to enjoin alleged racial discrimination in providing
them with municipal services. The court reversed the lower court's dismissal of plaintiffs' complaint and after finding racial discrimination in
the allocation of governmental benefits, ordered the town to submit a
detailed plan to the court to correct the results of past discrimination.
The lower court reasoned that plaintiffs were required to prove that
their unequal treatment at the hands of public officials was without any
rational basis. The Fifth Court rejected this traditional equal protection
standard and found that where racial classifications were involved, a
more stringent standard was required in reviewing discretionary acts of
public officials-to wit, a "compelling state interest" must be shown to
permit racial classifications.2 Here the Fifth Circuit could find no compelling governmental interest which could justify the gross disparities in
services between white and black areas of town.
These gross disparities are enlightening. It is only necessary to speculate how few cities would be able to pass the litmus test established by
I.
2.

437 F.2d 1286 (5th Cir. 1971).
Id. at 1288.
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the court and how many would have a similar racial disporportion in
the allocation of governmental services, to recognize the dramatic potential impact of the Hawkins decision.
In Shaw, Mississippi, some 98 per cent of all homes fronting on
unpaved streets were occupied by blacks, 99 per cent of those homes
unserved by sanitary sewers were in black neighborhoods, 100 per cent
of all new mercury vapor street lighting fixtures had been installed in
white neighborhoods, and similar statistical evidence of disparities in
services existed regarding water drainage, water mains, fire hydrants,
and traffic control devices. A close examination failed to disclose any
valid reason for these disparities.
Importantly, the court found that plaintiffs need not prove intent or
motive to discriminate in the allocation of governmental services, in
light of the arbitrary disparities having a discriminatory result. So too,
the court rejected the argument that the correction of the problem was
not a judicial function.
Judge Bell, in a limiting, special concurrence, noted that the town of
Shaw furnished paving, sewerage and other city improvements without
a special assessment by those to be served, but financed such improvements out of general revenues. He implied that the result in this case
might be different, at least in part, if services were extended through the
vehicle of special assessments. The absence of any mention of such
distinction in the majority opinion may reflect an intent to extend its
holding to the provision of all city improvements, regardless of the
method of financing.
George v. O'Kelly3 presented another instance involving the allocation of governmental resources in an allegedly discriminatory fashion.
There plaintiffs contended that the failure of the defendant school board
to apply for federal funds for remedial education programs for summer
school in 1970 was racially motivated. The Fifth Circuit found this issue
had become moot due to the passage of time in 1971. However, the
court did not dismiss the case but rather remanded it for the lower court
to determine if federal funds which the school board had obtained for
the regular school year would, as plaintiffs contended, be used to divide
students into achievement tracks, which might result in a reestablishment of segregation.
The court directed the lower court to determine if remedial programs
could be provided with federal funds without maintaining segregated
classrooms. Moreover, the court stated that if the lower court found
black children had a lower educational achievement level due to inferior
educational opportunities in the past, it should look into plaintiffs' con3. 448 F.2d 148 (5th Cir. 1971).
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tention that the school board was improperly spreading funds from Title
I of the Elementary and Secondary Education Act of 1965, 20
U.S.C. § 241 a, throughout the entire system, rather than concentrating
the funds to overcome special educational deprivation of black children,
as the Act intends. Again, the Fifth Circuit recognized the potentially
deleterious effects of the discriminatory allocation of govermental services and benefits.
McNeal v. Tate County School District' and Wright v. City of Brighton, Alabama' both involve the question of the constitutional propriety
of a governmental entity disposing of public school property to a private
segregated school.
In Wright, the City of Brighton, Alabama initially leased an abandoned public school building to the Hoover Academy, a private allwhite school. At a preliminary hearing to enjoin the lease, the lower
court indicated that a lease by the city could not be permitted. The city
council thereafter voted to authorize an outright sale of the property and
the sale was consummated. The lower court held that the sale did not
violate the rights of the black plaintiffs or the class for which they sued.
The City argued that no discrimination could be found under the
fourteenth amendment since no continuing public involvement or control over the school building was present after the sale, nor did the City
retain any interest in the property.
The Fifth Circuit recognized that no prior precedents "of this court
or any other court"' had found sufficient public involvement in the
operation of a private facility to invoke the protection of the Equal
Protection Clause of the Fourteenth Amendment "on the basis of the
facts here presented." 7 The court neatly skirted this issue by noting that
the plaintiffs did not sue to compel the integrated operation of the
Hoover Academy but simply to enjoin the sale of the building, and thus
the sufficiency of public involvement in the Hoover Academy need not
be decided.8 The sale was obviously state action since a municipality had
sold the property. The court then stated that the state action in this case
violated plaintiffs' civil rights.
The court did not concern itself initially with determining the illusive
intent or purpose behind the sale, but rather focused on the effect of the
sale, noting that "no matter how neutral a piece of legislation or official
4.
5.
6.
7.
8.

No. 30722 (5th Cir., Sept. 17, 1971).
441 F.2d 447 (5th Cir. 1971).
Id. at 450.
Id.
Id.
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action appears on its face, if its practical effect is to place a burden on
one racial group, then such a burden constitutes a denial of equal protection." 9
Here, the effect of the sale was to place a special burden on the City's
black citizens by encouraging the maintenance of a segregated facility.
However, as if to insulate itself from the possibility of reversal, the
Fifth Circuit also delved into the purpose behind the sale by examining
it in the historical context of the "long and tortuous struggle over the
desegregation of the public schools in Jefferson County, Alabama,"' 0
and determined that the purpose behind the sale "was nothing more
than an attempt to encourage, aid, and facilitate the continued segrega1
tion of children." '
The court in McNeal confronted a similar situation. The Tate
County, Mississippi Board of Education sold the dilapidated buildings
making up the Thyatira School of Harold Steward, as agent for the Tate
County Foundation. The Foundation thereafter assembled an all-white
faculty and staff and accepted applications from 134 white students. No
black students applied for reasons which the court ascribed to the high
annual tuition.'" When suit was filed to compel the school board to
reacquire the property, the Foundation published a non-discriminatory
admissions policy.
The Fifth Circuit noted that in the Wright case the City had actual
knowledge that the school building sold would be operated by a segregated academy, while here the members of the Tate County Board of
Education gave unrefuted testimony that they were unaware the purchasers intended to create a private school. Nevertheless, the court
imposed an affirmative duty on the Board, arising out its duty to bring
about a unitary school system, to investigate the possibility that the
Thyatira School might become a segregated academy, a duty which the
Board breached. As the court put it:
We will not allow a school board to circumvent our decision in Wright
v. City of Brighton, Alabama, supra, by ignoring local conditions and
then claiming that it did not know that public property was being sold
3
to those who would practice racial discrimination.'
The court, over a bitter and stinging dissent by Judge Gewin, remanded
the case with directions to invalidate the sale and reconvey the property
9. Id.
10. Id. at 452.
I1. Id. at 453.
12. Slip Opinion, supra, n. 4, at p. 3.
13. Id. at p. 7.
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to the Board of Education.
Judge Gewin noted in dissent that the sale had been made to Mr.,
Steward before the Tate County Foundation was in existence and that
no bad faith by the Board could be found. He stated,
The majority seems to conclude that the title to lands once used for
schools may be forever tainted, and that somehow, there is raised by
implication of law a covenant that will run with the land prohibiting
its use for any type of private school endeavor."
Wright and McNeal taken together appear to impose upon a school
system the duty to investigate the uses any purchaser would make of
school facilities purchased from the school system, with the clear implication that the sale must not be consummated if the facility will be used
in a racially discriminatory manner. While a school system may be
under a heavier duty than other municipal institutions, because of its
affirmative duty to desegregate, the Wright and McNeal cases stand as
symbols to all municipal agencies that their dispositions of surplus property may be closely scrutinized if the effect is to create yet another badge
of inferiority for blacks.
PRIVATE EMPLOYMENT DISCRIMINATION

Sex Discrimination
Since discrimination on the basis of sex can be applied against both
sexes, Celio Diaz, Jr., a male, sued Pan American Airlines 5 under Title
VII of the 1964 Civil Rights Act, for refusing to hire him and the class
of males he represented for the job of flight cabin attendant-commonly
referred to as stewardess.
Pan Am restricted its hiring for this position, by its own admission,
to females, but contended that being a female was a "bona fide occupational qualification reasonably necessary to the normal operation" of its
business within the meaning of the section 703(e) exception to the antisex discrimination provisions of Title VII.
Pan Am urged that its failure to hire men as cabin attendants on
airplanes was justified by the better "average" performance by female
stewardesses of the non-mechanical aspects of the job, such as making
the passengers' trip pleasurable, and cited its passengers' overwhelming
preference for female stewardesses. The lower court agreed and dis14.
15.

Id.at p. 14.
Diaz v. Pan Am. World Airways, Inc., 442 F.2d 385 (5th Cir. 1971).
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missed Mr. Diaz's complaint.
The Fifth Circuit reversed. The court first adopted the guidelines of
the Equal Employment Opportunity Commission narrowly interpreting
the section 703(e) exception. The Fifth Circuit recognized that the primary purpose of an airline was to safely transport passengers from one
place to another and there was no indication the performance of male
stewards would affect this function. It then held that "because the nonmechanical aspects of the job of flight cabin attendant are not 'reasonably necessary to the normal operation' of Pan Am's business, Pan Am
cannot exclude all males simply because most males may not perform
adequately."' 6 As the court put it, "Before sex discrimination can be
practiced, it must not only be shown that it is impracticable to find the
men that possess the abilities that most women possess, but that the
abilities are necessary to the business, not merely tangential."' 7 The
preference of Pan Am passengers for female stewardesses could hardly
sanction sex discrimination and "customer preference may be taken into
account only when it is based on the company's inability to perform the
primary function or service it offers."' 8 While male passengers may
grumble with the result, few can disagree on legal grounds, with the
court's logic or holding.
As the case of Hodgson v. American Bank of Commerce9 indicates,
the protection against sex discrimination extends far beyond mere entry
into employment, but touches on-the-job discrimination as well.
The Secretary of Labor sued under the Equal Pay Act of 1963, 29
U.S.C. § 206(d)(1), to enjoin alleged wage discrimination on the basis
of sex and to recover for the Bank's female employees the difference
between their wages and the wages of male employees doing equal work.
The Act involved provides that:
No employer having employees subject to any provisions of this section shall discriminate, within any establishment in which such employees are employed, between employees on the basis of sex by paying
wages to employees in such establishment at a rate less than the rate
at which he pays wages to employees of the opposite sex in such
establishment for equal work on jobs the performance of which requires equal skill, effort, and responsibility, and which are performed
under similar working conditions, except where such payment is made
pursuant to (i) a seniority system; (ii) a merit system; (iii) a system
16.
17.
18.
19.

Id. at 388.
Id.at 389.
Id.
447 F.2d 416 (5th Cir. 1971).
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which measures earnings by quantity or quality of production; or (iv)
a differential based on any other factor other than sex: Provided, That
an employer who is paying a wage rate differential in violation of this
subsection shall not, in order to comply with the provisions of this
subsection, reduce the wage rate of any employee. 0
The lower court found for the Bank, noting that male employees were
paid only slightly more than female employees, that a few women were
paid slightly more than men in the same department, and that males
were responsible for additional duties, such that their jobs were unequal
and they thus could legally earn more income.
In reversing, in part, the court of appeals found the lower court's
findings of fact to be clearly erroneous in several crucial respects. First,
the court found that any difference in wages was prohibited, regardless
of the size of the disparity, which the lower court had believed important. Second, the Secretary of Labor produced sufficient statistical evidence to indicate a differential in pay, while the Bank had no convincing
evidence that the differential was due to factors other than sex. The fact
that several women, after long periods of service, ultimately reached
higher salary levels than men subsequently hired, could not shield the
Bank from liability where women were consistently hired at lower starting rates. Third, the additional duties of certain of the men were not
sufficiently significant to serve as a justification for the Bank's wage
differential.
Danner v. Phillips Petroleum Co. 21 presented the question of whether
the defendant's policy of refusing to give seniority and bidding rights to
clerical employees but granting such rights only to nonunion employees
holding "unionized" jobs as if they were union members, in effect denied
seniority and bidding rights to the defendant's women employees, in
violation of the 1964 Civil Rights Act. The court held that it did and
granted relief to the plaintiff.
The plaintiff had been discharged after some ten years of employment
with defendant during which time she had no seniority rights or bidding
rights to other jobs. Indeed none of the female employees had seniority
or bidding rights. Defendant claimed, without contradiction, that Mrs.
Danner was discharged as part of an economy measure. However, she,
rather than another employee, was discharged in the company's economy move because of the absence of any seniority rights or bidding
rights to another position. Phillips contended that it was their policy to
refuse seniority and bidding rights to clerical employees because they
20.
21.

29 U.S.C. § 206(d)(1) (1963).
447 F.2d 159 (5th Cir. 1971).

1972]

CIVIL RIGHTS

are not unionized jobs and to grant such rights, in addition to its union
employees, only to those non-union employees holding "unionized"-type jobs, no women being in this category.
The Fifth Circuit held that the net effect of this company policy was
to exclude women from important rights without business justification,
since the defendant's relations with the union would not be affected by
the extention of privileges to clerical workers. Moreover, the plaintiff
was performing "unionized" type work for which men received seniority
and bidding rights. The Court therefore ordered plaintiff reinstated with
22
lost wages, seniority and bidding status, and attorney's fees.
Racial Discrimination
Long v. Georgia Kraft Co. 3 involved a case in which the only issue
was the appropriate remedy to fashion. No appeal was taken to the
lower court's ruling that defendant's seniority system, incorporating job
seniority rather than mill seniority in promotion and laying off of employees, was racially discriminatory by freezing in the effects of past
discrimination in certain job categories. While the lower court insisted
that competition on the basis of mill seniority rather than job seniority
was a necessity, it refused to require special "catch up" efforts for black
employees, such as advanced level entry and job skipping within the
established lines of progression.
The court of appeals disagreed, noting that the present effects of past
discrimination must be avoided and the job seniority system relaxed "to
the extent not forbidden by considerations of safety and efficiency. "24
The court of appeals reversed and remanded the case for the lower
court to determine the extent, if any, that business necessity would
forbid advance level entry and job skipping within pertinent job catego2
ries .1
Vogler v. McCarty, Inc. 6 involved repeated attempts to effectuate a
system of union work referrals which, by alternating between black and
22. See also Hodgson v. First Victoria Nat'l Bank, 446 F.2d 47 (5th Cir. 1971) where the court
of appeals upheld the lower court's finding of fact that the wage differentials between male and
female bank employees was based on a bona fide training program designed to prepare those
participating in it for officer positions.
23. 450 F.2d 557 (5th Cir. 1971).
24. Id. at 561.
25. The court referred favorably to Local 189, United Papermakers & Paperworkers v.
United States, 301 F. Supp. 906, 917-918 (E.D. La. 1969) which discussed the practical approaches
to take to the issues of advance level entry and job skipping.
26. 451 F.2d 1236 (5th Cir. 1971).
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white workers, would end the union's denial of job opportunities for
blacks. In order to readjust the system chosen to remedy the denial, the
lower court was required to enter a further order which had the effect
of increasing employment opportunities for the most experienced white
employees at the expense of white employees with less experience. Defendant contended that since this additional order affected only white
union members, no Title VII Civil Rights Act problem was presented
and therefore urged the lower court exceeded its discretionary powers
to fashion a remedy under the Act. Defendant also contended that the
lower court had entered an area subject solely to union-employee bargaining.
The court of appeals, over the dissent of Judge Clark, found that
adequate protection of minority rights under Title VII may properly
require reasonable adjustments in the rights of white employees. Moreover, the court's remedy in preventing discriminatory employment practices "may even include orders affecting private agreements, including
those under collecting bargaining."7
In Bing v. Roadway Express, Inc.,2" the Fifth Circuit, as in Georgia
Kraft Company, was again confronted with a situation where a company rule, valid on its face, served to freeze in the effects of past racial
discrimination and was thus found to constitute an unfair employment
practice. Here, defendant corporation had a no-transfer rule which restricted and penalized job transfers between the jobs of a "city driver"
and a "road driver," each of which group constituted a separate
collective bargaining unit. Until 1965, all blacks hired as drivers were
placed in city driver positions while all of the road drivers were white;
all black drivers were city drivers although not all city drivers were
black.
Relying heavily on statistical data adduced by plaintiff involving the
white-black breakdown in the city driver-road driver categories, the
court found that a prima facie case of racial discrimination had been
made out, which defendant had failed to refute.
The court next determined that the no-transfer rule constituted an
unfair employment practice in violation of 42 U.S.C. § 2000e-2(a),
since "the effect of the no-transfer policy is to perpetuate the discriminatory effect of Roadway's past hiring policy," 9 not justified by a showing
of business necessity. The court noted that while the no-transfer policy
applies, on its face, equally to both blacks and whites, white drivers were
27.
28.
29.

Id. at 1238.
444 F.2d 687 (5th Cir. 1971).
Id. at 690.
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not barred from the road driver position by virtue of their race, as were
blacks. Defendant's justifications-additional training costs, labor
problems caused by transfers and differing skills required for the two
job categories-were all found wanting and "not predicated upon busi' 30
ness necessity.
The Fifth Circuit decided three cases dealing with important procedural matters in the fair employment field. The first of these three cases,
Beverly v. Lone Star Lead Construction Corp.,3' held that an actual
finding by the Equal Employment Opportunity Commission of "no
reasonable cause to believe" defendant had violated the Civil Rights Act
of 1964, did not preclude a private right of action in federal court.
Previous decisions by the Fifth Circuit had held that the jurisdiction of
the federal courts could not be defeated by the Commission's decision
that it was unable to determine whether reasonable cause existed to
believe there had been a violation of the Act, Miller v. International
Paper Co.,3 or by the Commission's failure to attempt to achieve the
voluntary compliance envisioned by the Civil Rights Act, Dent v. St.
3
Louis-San Francisco Railway.
The Fifth Circuit recognized that the instant action presented a situation not directly contemplated by Congress and not satisfactorily covered by the legislative history. Thus, the court looked to the broad
purposes of Title VII of the Civil Rights Act, noted that Congress did
not intend the Commission to be the final arbiter of a person's rights,
and said that the right to sue in federal court was "the main weapon of
34
the Title VII arsenal.1
The only two prerequisites to a direct suit in federal court under Title
VII are the filing of a complaint with the Cotnmission and receipt from
the Commission of the statutory notice of a right to sue-the latter only
indicating that the claimant's administrative remedies have been exhausted. The mere fact that the Commission, after an ex parte and
possibly less than thorough investigation, determined no reasonable
cause existed, could not close the doors of the federal courts to the
claimant. As the court put it:
It seems completely unfair to nullify the grievant's complaint by a nonreviewable conclusion of the Commission, particularly where he has
fully complied with the requirements of the statute . . . . We will not
30. Id. at 691.
31. 437 F.2d 1136 (5th Cir. 1971).
32. 408 F.2d 283 (5th Cir. 1969).
33. 406 F.2d 399 (5th Cir. 1969).
34. 437 F.2d at 1138.
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permit the single 5finding of this investigative agency to stand as a
complete defense.1
Moreover, by giving the courts power to make de novo rulings and
by affording no binding weight to the Commission's actions, Title VII
implicitly recognizes that the Commission does not have the authority
"to take action affecting the substantive rights of grievants which are
'3
not subject to judicial review.
The second of the three important procedural cases was Boudreaux
v. Baton Rouge Marine Contracting Co. 37 This case dealt with two
areas of great importance: the 90-day requirement of filing charges with
the Commission and its relationship to a claim under the Civil Rights
Act of 1866.
Plaintiff belonged to an all-black local union, Local 1830, of approximately 200 men, while Local 1833 had an all-white membership of
approximately 100. Twice daily union members reported to the docks
for a "shape up." Longshoremen's work at the dock was assigned by
alternating between members of the two unions. Plaintiff contended that
this resulted in white members of Local 1833 receiving twice as many
jobs as the black members of Local 1830 and that the more undesirable
jobs were assigned to Local 1830 members.
As required by Title VII of the 1964 Civil Rights Act 3 8 prior to filing
his federal court action, plaintiff presented his charges to the Equal
Employment Opportunity Commission on January 20 and 26, 1967.
The Commission found the-plaintiff a "person aggrieved" within the
meaning of Title VII and attempted, unsuccessfully, to conciliate the
dispute. Nearly two years after the filing of charges, the Commission
found reasonable cause to believe in violation of Title VII occurred, and
plaintiff sought redress in federal court 30 days after receipt of notice
of the Commission's findings.
In a lengthy dicta, the Fifth Circuit noted that while 42
U.S.C. § 2000e-5(a) requires that charges filed with the Commission
must be filed within 90 days of the alleged discrimination, this was
merely a requisite to the filing of charges with the Commission, not a
jurisdictional prerequisite to suit. The court stated that federal court
jurisdiction was conditioned only upon a prior opportunity for the Commission to resolve the charge through conciliation and upon suit being
35. Id. at 1141.
36. Id. at 1142. The court also noted that other jurisdictions which have considered the issue
ruled likewise. Id. at 1141-1142 n. 25.
37. 437 F.2d 1011 (5th Cir. 1971).
38. 42 U.S.C. § 2000e-5(e) (1964).
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filed within 30 days after receipt of the Commission's notification of
entitlement to sue.
Since the Commission had determined that the charge was timely
filed, had found that plaintiff was a person aggrieved within 90-day
period and had attempted conciliation, the timeliness of filing charges
should not be reopened for judicial consideration, except on the ground
that the Commission's determination of timeliness was without a rational basis.
However, the court further noted that where the Commission had
been unable to attempt conciliation but had merely notified the charging
party of his entitlement to sue, the court, de novo, could determine if
he had in fact been aggrieved within the 90-day period.
Nevertheless, the court reached a decision on other grounds. The
Fifth Circuit found it unnecessary to decide if the 90-day requirement
was in fact a jurisdictional prerequisite to a federal court action under
Title VII, noting that "a dictum of this court has previously indicated
that de novo compliance with the 90-day period may be a jurisdictional
prerequisite."39
The Fifth Circuit pointed out that even if plaintiff could not establish
his aggrieved status within the 90-day period for purposes of a Title VII
claim under the 1964 Civil Rights Act, he had clearly stated a claim
under 42 U.S.C. § 1981, a statutory derivative of the Civil Rights Act
of 1866.40 Section 1981 reaches purely private acts of discrimination
without any state action and Title VII did not preempt the field."
The third of the three important procedural cases under Title VII was
Caldwell v. National Brewing Co.'2 Here plaintiff intentionally bypassed the Commission by filing no Title VII charge and instituted an
action in federal court under 42 U.S.C. § 1981. The lower court dismissed the complaint on the ground that plaintiff must demonstrate, as
he could not here, some reasonable excuse for failing to exhaust his
39. 437 F.2d at 1014 n. 6 and cases cited therein. The court noted here that the Seventh Circuit
and several district courts had so held.
40. Section 1981 provides:
All persons within the jurisdiction of the United States shall have the same right in every
State and Territory to make and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens, and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and to no other.
41. The court cited Sanders v. Dobbs Houses, Inc., 431 F.2d 1097 (5th Cir. 1970) for this
proposition. Sanders involved at least as strong a set of facts since there a jurisdictional prerequisite
to a Title VII action, the 30-day requirement for filing a court complaint, had been waived, yet
the plaintiff was permitted to pursue a section 1981 claim.
42. 443 F.2d 1044 (5th Cir. 1971).
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Commission remedies and for failing to provide the Commission with
an opportunity to conciliate the dispute.
The Fifth Circuit reversed, holding that a remedy under section 1981
was totally independent of any rights under Title VII of the 1964 Civil
Rights Act and thus exhaustion of remedies was not a jurisdictional
prerequisite. However, following a similar holding and suggestion by the
Third Circuit Court of Appeals in Young v. International Telephone &
Telegraph Co.," the Fifth Circuit suggested that during the pendency
of the section 1981 action, the lower court stay relief until the conciliatory procedures of Title VII were carried out."
MUNICIPAL EMPLOYMENT

In Fluker v. Alabama State Board of Education, 5 two non-tenured
teachers at Alabama State University contended that their contracts
were not renewed for the subsequent academic year because of their first
amendment activities.
The Fifth Circuit noted that not until plaintiffs demonstrated they
had been dismissed for exercising their constitutional rights did the
burden shift to the State to justify its dismissals by showing plaintiffs'
activities "materially and substantially interfere with the requirements
of appropriate discipline in the operation of the school." ' , The court
rejected the notion that a non-tenured teacher must be rehired unless it
can be demonstrated that the teacher failed to comply with a previously
announced standard, or a school would be unable to upgrade its faculty
and academic standing or employ subjective judgments. 7
The Fifth Circuit then detailed the method by which it would look at
claims such as the instant one:
43. 438 F.2d 757 (3d Cir. 1971). The court's holding, while following the Third Circuit in the
Young case, is in conflict with Waters v. Wisconsin Steel Works, 427 F.2d 476 (7th Cir. 1970).
With a split in circuits, this point would seem ripe for determination by the United States Supreme
Court.
44. 42 U.S.C. § 2000-5(e) (1964). Other cases decided by the Fifth Circuit in the Title VII area
during 1971 included Fears v. Burris Mfg. Co., 436 F.2d 1357 (5th Cir. 1971) (extent of subpoena
power in a fair employment case); Colbert v. H-K Corp., 442 F.2d 1381 (5th Cir. 1971) (standards
regarding employer's use of preemployment testing procedures for purposes of employment);
Culpepper v. Reynolds Metals Co., 442 F.2d 1078 (5th Cir. 1971) (lower court's findings upheld
despite use of word "technical" to characterize the employer's violation); Parliament House Motor
Hotel v. Equal Employment Opportunity Comm'n, 444 F.2d 1335 (5th Cir. 1971) (Commission's
power to examine employer's records regarding the employment of persons in all departments).
45. 441 F.2d 201 (5th Cir. 1971).
46. Id. at 206, quoting Tinker v. Des Moines Independent Community School Dist., 393 U.S.
503, 509 (1969).
47. 441 F.2d at 207.
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Under the law of this Circuit, when a complainant has not charged the
violation of substantive constitutional rights in the nonrenewal of his
contract, the courts will not inquire into the reasons for the State's
action, or the adequacy or factual support for those reasons.
When the violation of substantive constitutonal rights has been
charged, however, to the extent that the absence of factual support for
the stated reasons for the University's action tends to prove that some
other constitutionally impermissible reason underlies the action, the
courts should examine the credibility of the University's stated reasons. . . . Thus, in the instant ca e, if the appellants could demonstrate there there was no factual ba is for the University's action, this
would tend to prove that other, constitutionally impermissible reasons
motivated the University's action. On the other hand, even if the facts
do support the stated reason for the University's action, the appellants would still not be precluded from demonstrating that constitutionally impermissible purposes were also involved. 8
After examining the facts, the court noted that the lower court's findings
of fact were not clearly erroneous under Rule 52(a) of the Federal Rules
of Civil Procedure and found that the dismissals were made to
strengthen the faculty. Moreover, in an important footnote to its decision," the court noted that the lower court had afforded plaintiffs a de
novo hearing to cure any defects in the Faculty Committee hearing held
concerning the dismissals. While this did not constitute reversible error,
the district court in the instant case would have been well-advised had
it confined its rulings to review under the substantial evidence rule of
the testimony presented to the faculty committee and to a determination on the merit of appellants' procedural points.50
This footnote will serve as an important guide in future teacher dismissal actions.
London v. Florida Department of Health and Rehabilitative
Services5 demonstrates anew the force of the "clearly erroneous" standard of review of findings of fact under Rule 52(a) of the Federal
Rules of Civil Procedure. But for this Rule, the lower court's judgment,
by the circuit court's own admission, might have been reversed.52
Plaintiff was employed for some ten years prior to his dismissal as a
48.
49.
50.
51.
52.

Id. at 209.
Id. at 208 n. 15.
Id.
448 F.2d 655 (5th Cir. 1971).
Id. at 656.
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social worker for the State of Florida, most of which time was spent in
Okaloosa County, Florida, where he was the only black social worker.
In 1965, he was transferred to Escambia County, Florida due to complaints by public officials in Okaloosa County that he was belligerent
and rude. The court found that a portion of these complaints were
engendered by plaintiff's civil rights activities. Several months after his
transfer, which he protested, he was permanently dismissed for inefficiency and unwillingness to perform his duties.
Plaintiff filed a federal court action charging that his transfer and
subsequent dismissal were racially discriminatory. The court ruled
against plaintiff, finding that both his transfer and dismissal were a
result of non-racial factors.
The Fifth Circuit disagreed on the transfer, noting that "[w]hatever
the conscious motivations of the individual members of the Board, its
decision to transfer London could remain discriminatory if founded
53
upon testimony or evidence which was tainted by racial prejudice.
However, the court concluded it could not find clearly erroneous the
lower court's finding that no taint from the transfer carried over to the
dismissal proceedings, even though the court expressed its own doubt
that the inequities practiced on London in Okaloosa County could have
been purged in the few months he was in Escambia County. Nevertheless, the court felt compelled, by dicta, to reaffirm its opinion that the
ancient right-privilege distinction in public employment could not be
used to compromise a public employee's first amendment rights, Justice
Holmes notwithstanding. 54
In Battle v. Mulholland, 5 the plaintiff was a black police officer for
several years on the Carthage, Mississippi police force, until July 1969,
when city officials learned that plaintiff and his wife had allowed two
white women working in an anti-poverty program to board at their
home. Section 3374-37 of the Mississippi Code permitted the dismissal
of public employees without cause and the lower court relied upon this
Code provision to grant the City's motion for summary judgment.
In reversing the lower court, the Fifth Circuit noted that it is "no
answer to the issue hereto say that there is no federal right to public
employment" 5 since the question was whether the dismissal in question
was arbitrary or discriminatory.
53. Id. at 657.
54. See 448 F.2d at 657 n. 5, quoting then Massachusetts Supreme Court Judge Oliver Wendell
Holmes, Jr. in McAuliffe v. New Bedford, 155 Mass. 216, 29 N.E. 517 (1892).
55. 439 F.2d 321 (5th Cir. 1971).
56. Id. at 324.
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The court expressly recognized a state's legitimate interest in "regulating the conduct of its employees in ways which may be more restrictive than those which can be applied to citizens who are not employees,"5 7 and noted that the "problem is to balance the rights of the
employees as citizens against the interest of the state in promoting
efficient public service." 58
Defendant contended here that plaintiff's conduct in housing the two
single white women would exacerbate racial tensions and undermine
public respect for the police force. The court stated that if plaintiff could
demonstrate his release from the police force resulted from the boarding
of white women in his home-conduct clearly permitted a private citizen-defendant would then have the burden of showing that plaintiff's
conduct would substantially and materially impair his usefulness as a
police officer. This was a factual matter which the lower court on remand was required to decide.
Williams v. Allen59 involved a fascinating situation and a little-used
principle of law. The plaintiff contended that he was unconstitutionally
discharged from his employment on the Atlanta police force. In 1962,
an informant told plaintiff that high officials in the police force, including the Chief of Police, were receiving payoffs from persons involved in
the lottery rackets. Williams turned this information and the informant
over to officials of the Internal Revenue Service. When this came to the
attention of police officials, Williams related all of the informant's revelations except the informant's name, since he claimed the disclosure
would endanger the informant's life.
In 1965, the Atlanta Police Committee, an Aldermanic Committee,
enacted Rule 5, which had the effect of requiring disclosure by policemen of any information necessary to the investigation of another member of the police force. Pursuant to this Rule, Williams was again asked
to divulge the name of the informant, but refused.
Williams was charged by the police department with insubordination,
failure to reveal the name of the informant and of informing the federal
government of the acceptance of lottery payoffs by local officials. Williams was found guilty after a meeting of the Police Committee but the
Georgia Court of Appeals reversed the verdict because the Police Chief
had remained with the Police Committee during its deliberations, contrary to the police department's own rules. 0 However, the Georgia
57.
58.
59.
60.

Id.
Id.
439 F.2d 1398 (5th Cir. 1971).
Williams v. Mayor of Atlanta, 118 Ga. App. 271, 163 S.E.2d 239 (1968).
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Court of Appeals also held that plaintiff could be compelled to reveal
the name of the informant, which Williams then did. Nevertheless, the
Police Committee retried Williams and again found him guilty of the
initial charges.
Plaintiff premised his claim for relief on the theory that the cause of
his discharge was his federally protected right to report a possible violation of federal law to federal officials, here the Internal Revenue Service.
In a lengthy and scholarly opinion, the lower court recognized that
since In Re Quarles,' 18 U.S.C. § 241, a criminal provision, has protected the so-called "informer's right" exercised by Williams. Like the
right to vote in federal elections, to petition the government for a redress
of grievances, and to be protected against violence in the custody of a
federal officer, the informer's right, though not in the Constitution,
arises from the nature of a free society and is federally protected. Thus,
the lower court reasoned that if the right to report a possible violation
of federal law was punishable under 18 U.S.C. § 241, afortiori it was
actionable under 42 U.S.C. § 1983, the civil provision under which
plaintiff sued.
The lower court stated that the issue was whether plaintiff was discharged for revealing the information to federal officials, in which case
a recovery would be permitted under In Re Quarles, or whether he was
discharged for failing to reveal the informer's name and to timely disclose his information to his superiors, in which case no recovery would
be allowed. The court of appeals agreed with this analysis. The lower
court, however, went on to grant defendants' motion for summary judgment since the record revealed support for some of the other charges
against Williams unrelated to the "informer's right;" his conviction
could be upheld, even assuming the validity of plaintiffs allegation
concerning the "informer's right."
While the Fifth Circuit recognized that the record disclosed valid
reasons for plaintiff's discharge, the court stated that "the mere presence of these valid reasons does not prove that they were actually used
by the police department in making its decision to dismiss an employee." 2 The Fifth Circuit thus reversed the lower court's grant of
defendants' motion for summary judgment in order to permit Williams
the opportunity to prove that the sole actual motive behind his dismissal
was an illegal one and that the other legitimate charges played no role.
The court thus remanded the case "for a determination of the actual
61.
62.

158 U.S. 532 (1895).
439 F.2d at 1401.
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motive behind the termination of employment.""
The remaining cases decided by the Fifth Circuit regarding protected
interests of those in public employment involved less arcane and difficult
issues and will not be discussed here at length."
PROCEDURAL DUE PROCESS

Mr. Justice Frankfurther once remarked that "[t]he history of liberty
has largely been the history of observance of procedural safeguards.""
The Fifth Circuit has embodied this precept in numerous of its recent
decisions, including a series of 1970 cases involving teachers' rights to
63. Id.
64. See Horton v. Lawrence County Bd. of Educ., 449 F.2d 793 (5th Cir. 1971) (where the
Fifth Circuit remanded the case for additional findings of fact on an attempt to recover back pay
for a demoted black school principal and reasonable attorneys fees arising out of a suit to integrate
the public school system); Braxton v. Board of Pub. Instruction, 449 F.2d 158 (5th Cir. 1971)
(declaring a teacher transfer case moot where plaintiff suffered no loss and there was no reasonable
expectation that the wrong would be repeated since the school system was operating under court
ordered faculty desegregation): Mills v. Birmingham Bd. of Educ., 449 F.2d 902 (5th Cir. 1971)
(where the plaintiff and the Alabama Attorney General filed a suit in state court against the school
board to enjoin plaintiffs transfer pursuant to the desegregation of the public schools; the case
was removed to federal court by the school board and plaintiff and the State Attorney General
moved to remand and the school board moved to dismiss the action. The Fifth Circuit agreed with
the lower court in dismissing the case insofar as the plaintiffs sought to interfere with the school
board's duty to fully desegregate its system, but further held that the teacher should have the
opportunity to show that her transfer was motivated by personal or political reasons unrelated to
desegregation. The court refused to remand the case to state court); Quarles v. Oxford Municipal
Separate School Dist., 439 F.2d 261 (5th Cir. 1971) (presented a case where the court affirmed
the lower court's decision that no proof existed that plaintiff was discriminated against because of
his wife's civil rights activities): Chisley v. Richland Parish School Bd., 448 F.2d 1251 (5th Cir.
1971 ) (held that a tenured teacher whose contract was terminated was not required to exhaust state
judicial or administrative remedies available as a prerequisite to suit in federal court under 42
U.S.C. § 1983): Carter v. Morehouse Parish School Bd., 441 F.2d 380 (5th Cir. 1971) (presented
an action for reinstatement by a teacher who contended that her dismissal was racially motivated.
Defendant Board upheld her dismissal after a hearing, finding her incompetent. The lower court
found that the test given the plaintiff upon which her incompetency was based was a student's test
not a teacher's test and thus the lower court ruled in plaintiffs favor without permitting rebuttal
by the Board. The Fifth Circuit reversed and remanded to give the Board an opportunity to rebut
the plaintiffs evidence): Zapata v. Smith, 437 F.2d 1024 (5th Cir. 1971) (involved the removal of
VISTA volunteers by the Governor of Texas, in which plaintiff sued the Governor and the Director
of the Office of Economic Opportunity, seeking reinstatement. The Fifth Circuit dismissed the
action, holding that the United States was a necessary party since back pay was sought and this
could be satisfied only out of the public treasury. See special concurrence by Judge Ingraham,
upholding the dismissal on substantive grounds): Rauls v. Baker County, 445 F.2d 825 (5th Cir.
1971) (a black principal and teacher reinstated, with back salary, upon a determination that their
dismissals were discriminatory).
65. McNabb v. United States, 318 U.S. 332, 347 (1943).
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procedural due process. " During its 1971 term, the Fifth Circuit considered several important cases which strengthened procedural due process
rights in a variety of circumstances.
In Glover v. Housing Authority of City of Bessemer,67 plaintiff, a
public housing tenant, was accused of allowing a man to live with her
and was later tendered written notice of eviction, with no specification
of reasons. Plaintiff requested and was denied a full hearing on the
ground she had been accorded a private conference in compliance with
the then existing regulation of the United States Department of Housing
and Urban Development.
The Fifth Circuit avoided the direct constitutional issue of plaintiff's
right to prior notification of the reasons for her eviction, by applying
to this case a new HUD guideline of February 22, 1971, requiring a
formal hearing before an impartial tribunal, prior notice of charges, full
opportunity for cross-examination, written notification of the decision
and the reasons therefore, and judicial review of the decision. The court
noted that even though the lower court had held a full evidentiary hearing and had ruled against plaintiff, she was nevertheless entitled to an
administration hearing before eviction. The court ordered defendant to
provide plaintiff with an opportunity to be reinstated and to comply with
the new HUD guidelines if it was still of the view that plaintiff had
violated her lease.
Williams v. Dade County School Board68 involved the constitutionality of a part of Regulation 5114 of the Dade County Board of
Education authorizing the Superintendent of Schools to give school
children 30-day suspensions, in addition to a principal's ten-day suspension, without benefit of a hearing.
Tyrone Williams was charged with participating in a mob attack at
his high school on May 5, 1970, and was suspended on May 8, 1970 for
ten days, pursuant to Regulation 5114. A suspension notice was sent to
his parents advising them of the disciplinary action taken and inviting
them to confer with the principal; the notice also informed them that a
30-day suspension was being recommended to follow the ten-day suspension. His parents then conferred with the principal and the nature of the
acts committed were explained.
Thereafter, the Superintendent sent a 30-day suspension letter to
Williams' parents stating that if any questions were presented, the
66. See, e.g., Sindermann v. Perry, 430 F.2d 939 (5th Cir. 1970); Lucas v. Chapman, 430 F.2d
945 (5th Cir. 1970); Ferguson v. Thomas, 430 F.2d 852 (5th Cir. 1970).
67. 444 F.2d 158 (5th Cir. 1971).
68. 441 F.2d 299 (5th Cir. 1971).
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school authorities should be contacted.
The lower court held that the above afforded a sufficient hearing to
comply with due process requirements of the fourteenth amendment.
The Fifth Circuit reversed, finding that the conference with the parents
was an insufficient due process hearing since "this informal meeting was
called not to weigh objectively the facts and reach a fair decision, but
to explain to the parents the decision that had already been reached." 9
The court recognized that the constitutionality of the ten-day suspension by the principal in Regulation 5114 had been previously upheld
by a lower court because the need for school authorities to act quickly
and avoid further disruption of the educational process outweighed the
student's interest in a prior hearing.7 0
TYHE Fifth Circuit distinguished the 30-day suspension provision
because of the more serious nature of the penalty. "It is more than a
mere administrative device utilized to remove unruly students at a particular tense time. Indeed, it is tantamount to the loss of a full term."',
Due to the deprivation which infliction of a 30-day suspension on top
of a ten-day suspension could cause, a hearing with rudimentary adversary elements was considered a constitutional prerequisite.
Thus, the requirements of the due process clause extend to the high
school level in certain suspension situations.
Black Students of North Fort Myers Jr.-Sr. High School v.
Williams" indicated that the ten-day suspension situation not directly
ruled upon in Williams v. Dade County School Board might not necessarily deserve the same fate at the hands of the Fifth Circuit as the 30day suspension discussed there. Here, high school students staged a
walkout over alleged grievances and were therefore suspended for a ten
day period. The suspension notice issued by the school principal stated
that any suspended student who appeared at the school with his parent
or guardian might be readmitted within one week. Reversing the lower
court, the court of appeals held that the case was not ripe for summary
judgment and that "[n]either the state statute or statutes involved nor
the student suspension should be held constitutonally invalid until the
facts are fully developed and clarified." 73
69.
70.
71.
72.
73.

Id. at 300.
See Banks v. Board of Pub. Instruction, 314 F. Supp. 285 (S.D. Fla. 1970).
441 F.2d at 301.
443 F.2d 1350 (5th Cir. 1971).
Id. at 1351.
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HOUSING

In Lee v. Southern Home Sites Corp.,74 the sole issue was whether
attorney's fees could be awarded to a successful plaintiff who had
charged that the defendant violated 42 U.S.C. § 198211 by refusing to
sell lots to blacks on the same terms as they were sold to whites.
The court based its award of attorney's fees on two grounds, one
narrow, the other broad. First, at the time counsel for defendant filed
an answer to the plaintiff's complaint the United States Supreme Court
had decided the case of Jones v. Alfred H. Mayer Co.,7" which held that
42 U.S.C. § 1982 barred private racial discrimination in the sale of
housing and that federal courts could fashion an effective remedy to
enforce the rights declared by Congress in section 1982. Thus, the Fifth
Circuit reasoned that "[c]ontinued litigation on the merits of the claim
[by this defendant] was 'unreasonable, obdurate obstinacy.' "I
Second, and on broader grounds, the court held that "attorney's fees
are part of the effective remedy a court should fashion to carry out the
congressional policy embodied in Section 1982."' T Since 42
U.S.C. § 1982 is merely declarative of certain rights, without providing
a detailed set of remedies, there is no Congressional intent which would
militate against an award of attorney's fees.79
Perhaps most crucial in the court's mind was the necessity to encourage private suits in order to promote the underlying policy behind section 1982. The Fifth Circuit noted that recent civil rights legislation
expressly permitted the award of reasonable attorney's fees,80 and stated
that it was correct and proper to look to these more recent statutes
where older acts, such as section 1982, were silent on remedies. These
recent statutes and the cases decided under them8 ' convinced the court
444 F.2d 143 (5th Cir. 1971).
Section 1982 provides that:
All citizens of the United States shall have the same right, in every State and Territory,
as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey
real and personal property.
76. 392 U.S. 409 (1968).
77. 444 F.2d at 144.
78. Id.
79. Cf.Fleishmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714 (1967) where the high
court struck down the practice of awarding attorney's fees in patent cases. In that case, the
legislation, unlike section 1982, covered judicial remedies available to plaintiffs in a detailed
fashion. 444 F.2d at 145.
80. See, e.g., The Fair Housing Law, 42 U.S.C. § 3612(c) (1968), and the Public Accommodations and Equal Employment sections of the 1964 Civil Rights Act, 42 U.S.C. §§ 2000-9-3(b),
2000e-5(k).
81. See, e.g., Newman v. Piggie Park Enterprises, 390 U.S. 400 (1968).
74.
75.
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that "private enforcement of the rights, unaided by financial or other
assistance, is unlikely."'" Therefore, to "ensure that individual litigants
are willing to act as 'private attorneys general' to effectuate the public
purposes of the statute, attorney's fees should be . . . available. . .. ",3
United States v. West Peachtree Tenth Corp.4 involved an action in
which the lower court found that defendant had engaged in a racially
restrictive program of rentals before the effective date of the Fair Housing Act of 1968 but held that the United States had failed to establish
a "pattern or practice" of discrimination after the effective date of the
Act, as required under 42 U.S.C. § 3613 for affirmative action by the
Attorney General. 85 The Fifth Circuit reversed.
It was conceded below by defendant that prior to January 1, 1969,
the effective date of the 1968 Civil Rights Act, defendant maintained a
program of rentals which effectively excluded Negroes. The court of
appeals found that the factual determinations regarding defendant's
post-Act activities were clearly erroneous.
The court of appeals did not rest its finding that there had been a
"pattern or practice" of post-Act discrimination solely on evidence of
discrimination after the effective date of the 1968 Civil Rights Act."
Rather, the court relied heavily on the pre-Act discrimination to create
an inference of post-Act discrimination. As the court put it:
When there is a finding of a pre-Act pattern of or practice of discrimination and little or no evidence indicates a post-Act change in such
pattern or practice up to the time suit is filed, a strong inference that
the pre-Act pattern or practice contained after the effective date of the
Act arises . . . Such evidence alone does not create a primafacie case
of post-Act pattern or practice, but it is of significant probative value."
444 F.2d at 146.
Id. at 148.
437 F.2d 221 (5th Cir. 1971).
42 U.S.C. § 3613 provides that:
Whenever the Attorney General has reasonable cause to believe that any person or group
of persons is engaged in a pattern or practice of resistance to the full enjoyment of any
of the rights granted by this subchapter, or that any group of persons has been denied
any of the rights granted by this subchapter and such denial raises an issue of general
public importance, he may bring a civil action in any appropriate United States district
court by filing with it a complaint setting forth the facts and requesting such preventive
relief, including an application for a permanent or temporary injunction, restraining
order, or other order against the person or persons responsible for such pattern or
practice or denial of rights, as he deems necessary to insure the full enjoyment of the
rights granted by this subchapter.
86. 437 F.2d at 226.
87. Id. at 227.

82.
83.
84.
85.
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Given the strong inference created by the pre-Act discrimination coupled with "at least two post-Act discriminatory rejections" of prospective tenants,"' the inference of post-Act discrimination became even
more compelling.
In determining whether these two post-Act discrimination situations
were isolated incidents or part of a "pattern or practice" under section
3613, the court initially noted the absence of any legislative definition
of the phrase "pattern or practice." So too, the "number of blacks
actually turned away or discriminated against is not determinative." '
However, the court noted that while defendant's policy was to require
a security deposit before "objectively" considering a person's application for rental, many blacks were not even advised of the security deposit requirement and their applications shelved without any consideration. In contrast, whites were admitted with little or no delay. The
"facially neutral deposit requirement served . . . [as] an excuse not to
process the applications of many blacks."9 The court further found two
instances of post-Act discrimination, noted an admission by defendant
to one applicant that the segregated apartment policy continued into
1969, and noted an absence of "persuasive indications that a cessation
in an admitted pre-Act pattern or practice occurred."'" These factors,
together with the inference created by the pre-Act discrimination, indicated a pattern or practice of discrimination under section 3613.
Nor did the court of appeals feel that issuance of an injunction by the
Attorney General was the only relief available under 42 U.S.C. § 3613,
since "federal courts are fully empowered to eliminate the present effects of past discrimination. 9 12 The Fifth Circuit thus affirmatively required defendant to submit to the lower court objective standards and
criteria for the processing and approval of applications for apart93
ments.
88. Id.
89. Id.
90. Id. at 228.
91. Id.
92. Id.
93. See id. at 229-231 for the strict requirements imposed by the district court on the defendant
pursuant to the reversal and remand by the court of appeals. For other cases in the housing area,
see also United States v. Goldberg, 450 F.2d 295 (5th Cir. 1971) (regarding an interpretation of
42 U.S.C. § 3610(a) (1968) of the Fair Housing Act, which provides that nothing said or done in
the course of informal endeavors to eliminate alleged discriminatory housing practices may be
made public or used in a subsequent proceeding under the Act without the written consent of the
persons concerned); Peques v. Bakane, 445 F.2d 1140 (5th Cir. 1971) (involved a situation in which
the court of appeals found an appeal for the denial of preliminary injunctive relief moot, where
plaintiffs were permitted to acquire the home they sought. In addition, damages and attorney's
fees were not considered since there was no evidence of discrimination and indeed, no indication
an actual offer to purchase the house was made prior to filing the suit).
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FIRST AMENDMENT RIGHTS

As much as any type of civil rights case, those cases construing first
amendment rights to free speech and assembly paint a picture of the
times in which we live, for they demonstrate those issues of the day
which people feel compelled to protest and, frequently, take to the
streets.
The Fifth Circuit's decisions in the first amendment area continued
to encourage the fullest expression of views on the crucial issues of the
day.
Thus, for example, in Butts v. Dallas Independent School District,4
plaintiffs sued to enjoin the defendant school district from enforcing its
policy of prohibiting the wearing of black arm bands by the students. 5
The Regulation in question prohibited, in part, "Wearing at school any
special 'garb, haircuts, or unusually distracting insignia to distinguish
members in an excessive way from other students."" The regulation as
a whole was written to implement a Texas statute designed to drive
social clubs and societies from the public schools. The record before the
court indicated that the armbands were worn to express opposition to
the Vietnamese war, in support of a protest organized by the National
Moratorium Committee in Washington, D.C.
In Tinker v. Des Moines Independent Community School District,7
the United States Supreme Court, confronting a similar problem, held
that the wearing of black armbands by students to protest American
involvement in Vietnam was akin to "pure speech" protected by the first
amendment to the Constitution and could be prohibited only when disruption of school discipline or decorum occurred. Thus, in Butts the
issue was whether such disruption occurred in the Dallas Independent
School District.
Although it was undisputed that no substantial disruption occurred
on the day the armbands were worn in protest, defendants nevertheless
contended that by wearing the armbands, plaintiffs proclaimed their
adherence to the full program of the National Moratorium Committee,
including its proposals for interruption of school work.
The Fifth Circuit stated that the mere expectation of disruption would
94. 436 F.2d 728 (5th Cir. 1971).
95. The school district and superintendent contended they were immune from suit under 42
U.S.C. § 1983 (1968). The court, however, noted that their immunity existed only as to money
damages, not as to equitable relief, citing Harkless v. Sweeney Independent School Dist., 427 F.2d
319 (5th Cir. 1970). The court further rejected defendants' contention that section 1983 applied
only in racial discrimination cases. See 436 F.2d 728 and cases cited therein.
96. 436 F.2d at 729.
97. 393 U.S. 503, 505 (1969).
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not per se justify suspending the exercise of plaintiffs' rights to free
expression:
What more was required at least was a determination, based on fact,
not intuition, that the expected disruption would probably result from
the exercise of the constitutional right and that foregoing such exercise
would tend to make the expected disruption less probable or less severe."'
No such determination could be made here. Indeed, the black armbands
were not akin to "fighting words.""9 While the court recognized that
greater restraints on first amendment rights may be imposed in a school
environment than might otherwise be imposed on the public at large, 00
the mere apprehension of disruption in school without a factual determination, was an insufficient pretext for imposition of the sanctions.
Therefore, the court of appeals reversed the lower court and directed
that defendants be enjoined from interfering with the wearing of black
armbands to school to protest the Vietnam war.
Disorderly conduct ordinances have come under frequent constitutional attack for quelching free speech and expression through their
vagueness and overly broad language. Livingston v. Garmire0' presented a frontal attack on the City of Miami's disorderly conduct ordinance on these grounds. The ordinance was challenged by three black
residents of Miami who faced prosecution before the municipal court
for disorderly conduct. The ordinance, in pertinent part, provided that:
Any person in the city shall be deemed guilty of disorderly conduct
who:
(a) Shall make, aid, countenance or assist in making any improper
noise, riot, disturbance, breach of the peace or a diversion tending to
a breach of the peace.
(f) Uses obscene or profane language in the presence of anyone
else, or any indecent, insulting or abusive language to another, or
makes any threats of violence against another person. 02
Plaintiffs contended these subsections had a chilling effect upon their
freedom of speech and denied them due process by their vagueness and
98. 436 F.2d at 731.
99. Compare Terniniello v. Chicago, 337 U.S. 1,4 (1949).
100. 436 F.2d at 732.
101. 437 F.2d 1050 (5th Cir. 1971). This decision was later vacated by the Fifth Circuit, 442
F.2d 1322, for reasons discussed later. See infra, n. 137.
102. Miami (Fla.) Code § 38-10.
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overbreadth. The lower court found both subsections (a) and (f) to be
unconstitutional and enjoined the City from enforcing those portions of
the ordinance. The Fifth Circuit affirmed.
Defendants contended that due to the severability provisions in the
Miami Code, that portion of subsection (a) declaring it to unlawful to
make or assist in making a riot was constitutional and should have been
severed from the admittedly invalid portions. Avoiding a direct decision
on the constitutionality of the anti-riot provisions, the court of appeals
found that the anti-riot language could not reasonably be severed from
the admittedly invalid portions of the ordinance. As the court put it,
"the word 'riot' is so inextricably intertwined with the vague and overly
broad words of the subsection that it is logically impossible to sever
it." 10 3 Thus, subsection (a) in its entirety was held unconstitutional.
The Fifth Circuit likewise found subsection (f), dealing with profane
language, to be unconstitutional, first because it made no distinction
between public and purely private use of profanity, making both impermisable, and second because even if only public use of profanity were
punishable, subsection (f) was unconstitutionally vague and
04
overbroad.1
The void-for-vagueness doctrine is a requirement that penal statutes
must meet certain standards of specificity to sustain a constitutional
challenge. This is a due process principle, since the public is left uncertain as'to what conduct is prohibited and it "leaves judges and jurors
free to decide, without any legally fixed standards, what is prohibited
and what is not in each particular case.' ' 5
The overbreadth doctrine declares penal provisions, such as the
Miami disorderly conduct ordinance, void if they offend the
constitutional principle that "a governmental purpose to control or prevent activities constitutionally subject to state regulation may not be
achieved by means which sweep unnecessarily broadly and thereby invade the area of protected freedoms."' 0
In the first amendment area
the vices of both vague and overbroad statutes are largely the
same-lack of fair warning to the public, unbridled discretion in the
application of the statute by law enforcement officers, and a "chilling
effect" upon the exercise of First Amendment rights. 07
103. 437 F.2d at 1054.
104. Id.
105. Giaccio v. Pennsylvania, 382 U.S. 399. 402-03 (1966).
106. NAACP v. Alabama, 377 U.S. 288, 307 (1964); See also Zwickler v. Koota, 389 U.S.
241. 250 (1967).
107. 437 F.2d at 1055.
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The court noted that terms such as "obscene," "profane," and "abuvive," used in subsection (0, fail. to provide the fair warning to the public
that due process requires, sweep so broadly that even protected activity
could be punished thereby "chilling" free speech, and place in the hands
of law enforcement officers unbridled discretion in the application of the
law.
It appears from. the Court's -decision here- that disorderly conduct
statutes, insofar as they seek to curb free speech, can pass the litmus
test of the first and fourteenth amendments only to the extent that they
punish public speech which has a direct tendency to cause acts of violence by the persons to whom the speech-is addressed'0 8
SCHOOL DESEGREGATION

As indicated earlier, litigation concerning school desegregation perse,
some eighteen years after the dual school system was declared unconstitutional by the Highest Court in the land, tends less to involve the
breaking of new than the replowing of old ground.
School districts throughout the Fifth Circuit states of Florida, Georgia, Alabama, Mississippi, Louisiana, and Texas were repeatedly required to meet the standards laid down by the Fifth Circuit Court of
Appeals in Singleton v. Jackson Municipal Separate School District0 9
and Carter v. West FelicianaParish School Board,"0 and by the United
States Supreme Court in Alexander v. Holmes County Board of
Education"' and Swann v. Charlotte-Mecklenburg Board of
Education."'
Thus, for example, in Russell v. Greenwood Municipal School
District,"' the Fifth Circuit vacated the lower court's approval of an
elementary school attendance zone plan on the ground that it did not
implement the necessary degree of public school desegregation. Without
specifying the precise degree of desegregation necessary, the court, re108. See Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); Hunter v. Allen, 422 F.2d 1158
(5th Cir. 1970). The Fifth Circuit also decided another first amendment case worthy of note,
Aronson v. Giarrusso, 436 F.2d 955 (5th Cir. 1971). There suit was brought to enjoin the police
department from photographing participants at civil rights, antiwar, antidraft, and other demonstrations at which controversial views were expressed. The court found the evidence inadequate to
call for a constitutional decision and affirmed the lower court's dismissal of the action.
109. 419 F.2d 1211 (5th Cir. 1970).
110. 432 F.2d 875 (5th Cir. 1970).
Ill. 396 U.S. 19 (1969).
112. 402 U.S. 1 (1971).
113. 445 F.2d 388 (5th Cir. 1971). See also United States v. Georgia, 445 F.2d 303 (5th Cir.
1971) requiring desegregation in compliance with Swann and Singleton.
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ferring to Swann, ordered implementation of "a plan which will accomplish a greater degree of desegregation than that achieved by the present
elementary attendance zone plan.""'
Judge Coleman, in dissent, noted that the Greenwood school system
had lost 50 per cent of its white students since desegregation litigation
had begun and stated that the majority's requirement of even greater
integration would have the opposite effect. As he put it, "[plast experience inexorably teaches that this Order will lead inevitably not to further
desegregation but to further depletion in attendance and an even higher
ratio of black students only.""'
Judge Coleman's dissent puts into focus a dilemma for those truly
concerned about a desegregated school system. The dilemma is more
easily stated than resolved: may a federal court, in interpreting the
Constitution of the United States, consider that the likely white reaction
to increased desegregation orders may be desertion of the public school
system and thus resegregation, rather than the desegregation sought
through the court's orders. While this problem could itself be the theme
for an extensive article, it is suggested that consideration of white reaction, while conceivably a legislative concern, is not a proper judicial
function in interpreting the Constitution. Indeed, it is this very reaction
which two decades of litigation have sought to challenge. And yet, those
who seek to achieve an integrated education for the benefit of children
of both races must pause at the thought that the flight of whites from
the school system may make integration a practical impossibility.",
The constitutionality of closing black schools in purported compliance with previous court orders requiring a unitary school system was
brought into sharp focus by two Fifth Circuit decisions during the 1971
term, Bell v. West Point Municipal Separate School District"7 and
Mims v. Duval County School Board."'
In Bell, the court recognized that the school district's plan effectively
eliminated the possibility of segregation by pairing of grades so that all
children in a particular grade attend the same school regardless of the
114. 445 F.2d at 389.
115. Id.
116. See also United States v. Hale County Bd. of Educ., 445 F.2d 1330 (5th Cir. 1971) where
Judge Coleman voiced similar fears that the court's order requiring a student assignment plan in
compliance with the busing decision in Swann would only spur the white flight from the school
system already evident.
117. 446 F.2d 1362 (5th Cir. 1971).
118. 447 F.2d 1330 (5th Cir. 1971). See also Gordon v. Jefferson Davis Parish School Bd., 446
F.2d 266 (5th Cir. 1971) which required the court to make findings of fact and conclusions of law
as to whether the closing of all black schools in the district was racially motivated and thus
unconstitutional, with Judge Coleman dissenting.
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location of their home within the district. However, the school board
closed two formerly all-black schools solely because of the fear that
whites would not attend them since they were located within a black
neighborhood. Here again, as in Russell, the argument was being made
that white reaction was a constitutionally permissible factor for consideration in attempting to achieve desegregation. The Fifth Circuit forcefully rejected the argument:" 9
The closing of these schools for purely racial reasons is impermissible
... . While it is undisputed that a particular school may be terminated for sound educational reasons, an otherwise useful building may
not be closed merely because the school board speculates that whites
will refuse to attend the location. Such action constitutes racial dis20
crimination in violation of the Fourteenth Amendment.'
The facts in Mires compelled the Fifth Circuit to a contrary finding.
There, the evidence indicated that while the school board was closing
five formerly all-black schools, they were all in a deteriorated condition,
several were near other dangerous or undesirable facilities, such as a city
incinerator, vandalism was reported in several of the schools, safety was
a real problem, and the schools had faced a declining enrollment. The
Fifth Circuit, while recognizing that the closing of formerly all-black
schools is prohibited where undertaken for racial reasons, noted the
corollary that black or white schools could be closed for non-racial
reasons. The court stated that in light of the evidence, it could not say
that the lower court's finding that the closings were made for non-racial
reasons was "clearly erroneous," the standard of review binding the
court of appeals under Rule 52(a) of the Federal Rules of Civil Procedure. The court put it thusly:
In sum, the closings must be grounded on non-racial reasons. That is
the case here although appellants no doubt and with justification question why these particular schools were not selected for closing prior to
the conve'sion to a unitary system. The answer is two-fold: Perhaps
their deterioration has been recent; but in any event, it would not be
remedial to require their continued operation in the absence of a showing of racial discrimination in their closing.'
Mims obviously created a gaping hole in the Bell decision, by providing school boards with facially objective devices to close black schools.
Thus, for example, it would seem likely that schools in black areas
119.
120.
121.

But see special concurrence of Judge Clark, 446 F.2d at 1363-64.
Id. at 1363.
447 F.2d at 1333 (5th Cir. 1971).
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might frequently be the most deteriorated in a non-unitary system due
to years of neglect by the school board when a segregated system was
the rule of the day. Yet, Mims would seem to permit the fact of deterioration, and other such factors, to stand as a non-racial reason for closing
a black school. The Fifth Circuit will have to pay close attention in the
future to insure that the "non-racial closing" exception in Mims does
not swallow the rule enunciated in Bell.
The seemingly objective student achievement test was the focal point
of Lemon v. Bossier ParishSchool Board.1 2 A school district which had
operated as a unitary system for one semester, having previously operated a dual, segregated system, instituted a student assignment plan
under which students in grades 4 through 12 were to be assigned to one
of two schools in the system on the basis of scores made on the California Achievement Test, a recognized nationwide examination.
The Fifth Circuit pointed out that it had repeatedly rejected testing
as a basis for student assignments2 3 and saw no reason here to depart
from this principle. The fact that the school district here had operated
a unitary system for only one semester tainted the testing from the
outset since
regardless of the innate validity of testing, it could not be used until a
school district had been established as a unitary system. We think at
a minimum this means that the district in
question must have for
12 4
several years operated as a unitary system.
However, although the Fifth Circuit, as before, rejected student assignments based upon an achievement test, the court again left the door ajar
for such assignments by not attacking such tests as per se discriminatory
and unconstitutional. As the court phrased it:
We decline once again
of testing per se. When
system for a sufficient
complex and troubling
25
tic.

however, the invitation to rule on the validity
a school district that has operated as a unitary
time raises the issue, we will then decide that
question which, suffice it to say, is not simplis-

The next step in the continuous process to desegregate the public
122. 444 F.2d 1400 (5th Cir. 1971).
123. See Singleton v. Jackson Municipal Separate School Dist., 419 F.2d 1211, 1219 (5th Cir.
1969), rev'd in part on other grounds, 396 U.S. 290 (1970). United States v. Sunflower County
School Dist., 430 F.2d 839 (5th Cir. 1970); United States v. Tunica County School Dist., 421 F.2d
1236 (5th Cir. 1970).
124. 444 F.2d at 1401 (Emphasis added).
125. Id.
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schools appears to involve consolidation of systems across municipal
and county lines. Indeed, certain political leaders have contended that
consolidation of urban and suburban school districts into metropolitan
school systems presents the only certain way to avoid resegregation of
the public schools, in light of the white flight to the suburbs.
The Fifth Circuit, at lest in part, dealt with consolidation in two cases,
United States v. Texas' and Harrington v. Colquitt County Board of
Education.'21
In United States v. Texas, the Fifth Circuit affirmed several directives
of the lower court regarding changes in school boundary lines. The State
of Texas was ordered to refuse to permit changes in school district
boundary lines "whether by detachment, annexation, or consolidation
of districts" designed to "create, maintain, ieinforce, renew or encourage" a dual school system.' 28 Any school district desiring to annex or
consolidate with any other district or otherwise change its boundaries
must report its intention to the Texas Commissioner of Education at
least fifteen days prior to the effective date of the intended action. The
Texas Commissioner must then make an immediate investigation of the
effects on desegregation of the projected boundary changes. If the Commissioner refuses to approve the change but local officials nevertheless
consummate the change, certain state funds must be withheld and the
district's accreditation status may be suspended after certain procedural
steps.
The Fifth Circuit, through approval of the lower court's order, went
further than merely prohibiting boundary changes that had a discriminatory impact; it entered an affirmative directive regarding consolidation to achieve desegregation. Under the directive, school districts
whose enrollment of "minority race children" exceeded 66 per cent and
whose total student population was under 250, were required to show
cause why they should not be annexed to or consolidated with "one or
more independent school districts of over 150 students, or one or more
common school districts of over 400 students, so as to eliminate its
existence as a racially or ethnically separate educational unit."'12
In Harrington, consolidation was the court's central focus. Pursuant
to an earlier order of the Fifth Circuit directing a greater degree of
126. 447 F.2d 441 (5th Cir. 1971). This decision presents a very wide-ranging desegregation
order applied to the State of Texas as a whole. The decision, in part, requires special cultural and
educational activities to compensate for the "inherently unequal educational opportunities provided to students in racially or ethnically identifiable schools." 447 F.2d at 448.
127. 450 F.2d 1113 (5th Cir. 1971).
128. 447 F.2dat443-44.
129. Id. at 447.
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desegregation for the 1971-1972 school year than had been achieved
under the existing elementary attendance zone plan, the school board
proposed a plan to desegregate the five grammar schools within the city
limits of Moultrie, Georgia. The plan would have created a ratio from
50.9 per cent to 56 per cent white and 44 per cent to 49.1 per cent black
children in each of the five schools.
Plaintiffs had no objection to the plan but certain white residents of
the City of Moultrie intervened and objected to the school board's plan
on the ground that it would leave five elementary schools outside the
city limits of Moultrie with a ratio of 90 per cent white to 10 per cent
black children. The intervenors contended that this situation would
cause white parents to move beyond the Moultrie city limits to escape
the greater degree of desegregation within the city, would lead white
parents in Moultrie to send their children to all-white private schools,
and would impose an economic hardship on public education in Moultrie, since large numbers of allegedly poorly educated, economically
striken black children would be in the school system. They asked that
the lower court adopt a 70 per cent white-30 per cent black ratio in
the elementary schools of the entire county, to approximate the countywide racial breakdown. The lower court rejected the intervenors argument and held that the school board's plans were sufficient to achieve
the additional desegregation ordered by the court of appeals.
Without directly ruling on the consolidation suggested by the intervenors, the Fifth Circuit vacated the lower court's judgment and directed the lower court to hold a full evidentiary hearing on intervenors'
30
plans to consolidate, in effect, the city and county school system.1
A later ruling on this case by the Fifth Circuit after the lower court's
hearing, may go far in indicating the extent to which, if at all, the court
of appeals is prepared to go in ordering consolidation or merger of city
and county systems in order to achieve total desegregation.'
130. 450F.2dat H115-16.
131. The Fifth Circuit decided a number of other cases in the area of school desegregation
which deserve mention: Bennett v. Madison County Bd. of Educ.. 437 F.2d 554 (5th Cir. 1971)
(denying the National Education Association intervention as of right in a school desegregation case
under Rule 24(a)(2) of the Federal Rules of Civil Procedure, with Judge Wisdom dissenting in a
strong dissent which takes a sounder approach than the majority); Stout v. United States, 448 F.2d
403 (5th Cir. 1971) (holding that creation of splinter school districts, although validly created under
state law, cannot be constitutionally recognized if the effect, without regard to purpose, is to thwart
implementation of a unitary school system); Alvarado v. El Paso Independent School Dist., 445
F.2d 1011 (5th Cir. 1971) (reversing the lower court and directing that a complete hearing be held
to determine if the school district's policies complied with Swann).
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FEDERALISM IN AN ERA OF EXPANDED CIVIL RIGHTS

It seems inevitable in the era of expanded civil rights in which we live,
that tension should exist between state governments and federal courts.
Expanding notions of civil rights under the Constitution often lead federal courts into areas once considered within the sole purview of state
action.
It comes as no secret to the civil rights attorney that a civil rights case
is often won or lost depending upon whether jurisdiction can be initially
obtained in federal court. Doctrines of exhaustion of state remedies and
abstention are anathema to the civil rights plaintiff. While state courts
have the power to rule on federal constitutional issues, the state court
judge is less likely to give an expansive reading to the Constitution than
a federal judge, more buffered from public opinion.
Yet, the Fifth Circuit, in extending federal civil rights into even
broader spheres, remains cognizant of the sensitivities of states to federal intervention.
Thus, for example, in Harris v. Samuels,3 1 college students denied
registration as voters in the state in which their school was located,
sought federal injunctive relief on the ground that state officials, by
misconstruing a state statute, had violated their right to vote, solely
because of their student status, and thus denied them equal protection
of the laws.
It had been the policy of the Board of Registrars of Tuscaloosa
County, Alabama, location of Stillman College and the University of
Alabama, to register students who the Board believed to be bona fide
residents or domiciliaries of the county.
The state statute in question provided that no person could "lose or
acquire a residence . . . by being a student of an institution of learning
. . . without having acquired any other lawful residence."' 33 Plaintiff
contended that this state statute could be construed in such a way that
the restrictions on their right to vote would be removed.
The Fifth Circuit noted that the present state of the law was far from
clear on what restrictions states could constitutionally impose on students as a prerequisite to voting in the county in which their school was
located. 31
The Fifth Circuit felt that in light of the importance of the question
to the States of the Union, "a federal court should be slow to intervene,
132. 440 F.2d 748 (5th
133. ALA. CODE tit. 17,
134. See, e.g., Oregon
Supreme Court Justices on

Cir. 1971).
§ 17 (Recomp. 1958).
v. Mitchell, 400 U.S. 112 (1970) reflecting the differing views of the
the power of the states to set voting qualifications.
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but should instead avoid needless conflict with the administration by the
State of its own affairs."'' 5 Here, the Fifth Circuit held that the federal
court should not initially construe the state statute nor proceed to a
premature constitutional adjudication and should abstain and retain
jurisdiction "until the state courts have authoritatively construed the
state statute or until efforts to obtain such an adjudication have been
exchausted,"'I3 after which plaintiffs, if dissatisfied, could proceed further in federal court.
Livingston v. Garmire 7 presented another example of federal sensitivity to states' interests. There, black citizens of Miami facing prosecution under a local disorderly conduct ordinance brought a class action
contending the ordinance was unconstitutional.
Plaintiffs contended that the ordinance abridged their freedom of
speech, denied them their right to privacy, and was vague and overbroad. Plaintiffs further alleged that they could not raise their constitutional contentions effectively within the state court system, as a defense
to a state criminal prosecution, since the Florida appellate courts had
consistently upheld the constitutionality of identical laws.
The lower court declared the ordinance unconstitutional and granted
equitable relief. The Fifth Circuit initially affirmed the lower court
decision' 39 but reversed itself on a petition for rehearing, remanding the
case for reconsideration in light of a series of six recent cases decided
by the United States Supreme Court beginning with Younger v.
Harris.' The thrust of these decisions was to proscribe a federal injunction of a pending state criminal prosecution unless plaintiff could
prove great and immediate irreparable injury, whether through bad faith
1 The court
and harassment or otherwise. 40
made it clear that the irreparable injury necessary to invoke federal intervention in a pending state
criminal action, as was here pending against plaintiffs, could not be
easily demonstrated:
[Tihe types of injury inherent in having to defend against a single
135. 440 F.2d at 752.
136. Id. at 753.
137. 442 F.2d 1322 (5th Cir. 1971). This same case was initially decided by the Fifth Circuit
at 437 F.2d 1060, see supra, n. 101, where the ordinance was declared unconstitutional. The instant
decision was on a petition for rehearing from the initial Fifth Circuit decision.
138. See 437 F.2d 1050 and discussion at n. 137, supra. The ordinance in question is set out in
full in the analysis of the court's earlier opinion.
139. 401 U.S. 37 (1971). The other cases decided at the same time were Samuels v. Mackell,
401 U.S. 66 (1971); Boyle v. Landry, 401 U.S. 77 (1971); Perez v. Ledesma, 401 U.S. 82 (1971);
Dyson v. Stein, 401 U.S. 200 (1971); Byrne v. Karalexis, 401 U.S. 216 (1971).
140. 442 F.2d at 1324 nn. 4-6.
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criminal prosecution-e.g., monetary costs, anxiety, inconvenience-do not themselves constitute "irreparable" injury. Instead, the
threat to the plaintiff's federally protected rights must be one that
cannot be eliminated by his defense against a single criminal prosecution. . . . Similarly, the mere fact that a statute on its face may be
unconstitutionally vague or overly broad does not justify federal intervention. To halt a pending state criminal prosecution, the plaintiff
must show in addition "bad faith, harassment, or any other unusual
'
circumstance that would call for equitable relief."'

Livingston thus reflects the impact of the Supreme Court's retreat
4
from Dombrowski v. Pfister' and Zwickler v. Koota,

3

even in situa-

tions where a state statute or local ordinance under which plaintiffs face
prosecution in state court is allegedly unconstitutional on its face. Such
contentions of facial unconstitutionality will now more frequently have
to be made in state court, since the vehicle of a federal injunction will
be less available to the aggrieved plaintiffs. 4
Defendants who have allegedly suffered federal civil right deprivations frequently wish to remove a state court action to federal court to
achieve what they frequently feel is a more conducive atmosphere for
their argument. 28 U.S.C. § 443 can serve as the vehicle for removal
in an appropriate "civil right case."'' 5
Thus, in Louisiana State Board of Medical Examiners v. Howze,'" a

chiropractor was sued by the Louisiana State Board of Medical Examiners to enjoin him from practicing medicine without a license. Howze
filed a removal petition alleging that the Board had violated his civil

right and counterclaimed, attacking the constitutionality of the Louis141.
142.

Id. at 1324.
380 U.S. 479 (1965).

143.

389 U.S. 241 (1967).

144. Interestingly, the Fifth Circuit did not touch on the federal Anti-Injunction Act, 28
U.S.C. § 2283 (1948) which prohibits a federal injunction against state court proceedings "except
as expressly authorized by an Act of Congress." Nor did the Supreme Court reach the question
of the independent force of section 2285 in its Younger decision.
145. Under 28 U.S.C. § 1443 (1948), certain civil rights cases may be removed from state to
federal court. Section 1443 provides that:
Any of the following civil actions or criminal prosecutions, commenced in a State court
may be removed by the defendant to the district court of the United States for the district
and division embracing the place wherein it is pending:
(1) Against any person who is denied or cannot enforce in the courts of such State a
right under any law providing for the equal civil rights of citizens of the United States,
or of all persons within the jurisdiction thereof(2) For any act under color of authority derived from any law providing for equal
rights, or for refusing to do any act on the ground that it would be inconsistent with
such law. (Emphasis added).
146. 445 F.2d 586 (5th Cir. 1971).
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iana medical licensing scheme. The lower federal court remanded the
case to the state court and Howze appealed the remand.
The Fifth Circuit held that it had no jurisdiction to hear the appeal
since Howze was not seeking to enforce a "law providing for the equal
civil rights of citizens" under 28 U.S.C. § 1443(1) nor was he acting
''under color of authority derived from any law providing for equal
rights" under 28 U.S.C. § 1443(2), and thus he did not comply with the
prerequisites for appeal from an order remanding a removal case to
state court. The court of appeals further held that the federal courts
should not pass on Howze's counterclaim attacking the constitutionality
of the state licensing procedure until the state court resolved the remanded proceeding.'4 7
Williams v. Tri-County Community Center4 ' presented another removal case. Here, the State of Mississippi, in the name of the Governor,
filed suit in state court against the non-profit defendant corporation,
alleging it had exceeded its corporate powers and should be required to
forfeit its charter. The defendant corporation sought to remove the
action to federal court under 28 U.S.C. § 1443, which permits removal
to federal court in cases involving an "equal civil right."
The Center provided health services to poor people in Mississippi,
mainly black, under a grant from the federal Office of Economic Opportunity, despite a veto by the Governor of Mississippi. The Center asserted that the state's suit against it in the Mississippi courts was part
of a pattern of harassment, intimidation, and coercion to prevent operation of the Center's health service program and that it was therefore
deprived of an "equal civil right," within 28 U.S.C. § 1443, confirmed
by 18 U.S.C. § 245(b)(l)(E). The latter provision relates to one who
"by force or threat of force willfully injures, intimidates or interferes
with, or attempts to injure, intimidate or interfere with . . . [persons]
participating or enjoying the benefits of any program or activity receiving Federal financial assistance."'4
The Fifth Circuit noted that removal under section 1443(l) could be
accomplished only where the right relied on was confirmed by a law
providing for specific civil rights stated in terms of racial equality and
where the right could not be enforced in state court.5 0 Here, neither
requirement was met.
147.
148
149.
150.
(1966).

Id. at 587.
452 F.2d 221 (5th Cir. 1971).
18 U.S.C. § 245(b) (1968).
City of Greenwood v. Peacock, 384 U.S. 808 (1966); Georgia v. Rachel, 384 U.S. 780
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Thus, section 245(b) was aimed only at violent disruption, not other
activity, regardless of motivation, and here no force or threat of force
had been alleged. Even if section 245(b) could be said to confer an
"equal civil right" for purposes of removal under 28 U.S.C. § 1443, a
point not considered by the court, the actions of which the Center
complained were not considered within the ambit of section 245(b).
Moreover, this was not one of the "rare situations" where an equal civil
right would be denied by the very act of bringing the defendant to trial
in state court.' Therefore, the Fifth Circuit affirmed the lower court's
order granting the state's motion to remand the case to state court from
whence it came.'52
The certification doctrine presents yet another accommodation by the
federal courts to the sensitivities of states. This doctrine was invoked in
National Education Association, Inc. v. Lee County Board of Public
Instruction.5 3 There, the question was whether the defendant school
board had the authority under Florida law to condition the return of
action of its teachers to a non-strike status upon payment of $100 or
whether so conditioning employment was a denial of the teacher's civil
rights. The court determined that most, if not all, of the case could be
decided on state issues, making it both unnecessary and unwise to decide
the federal constitutional issues which might be lurking. The federal
court of appeals therefore certified the question of the propriety of the
$100 payment under a state statute to the Florida Supreme Court, reserving the federal questions for later determination, if necessary.
Despite invocation of doctrines such as abstention, nonintervention,
certification and remand,'5 4 the Fifth Circuit during the 1971 term was
far from willing to concede the power of the federal judiciary to exercise
its authority in delicate state-federal areas, when federal civil rights were
at stake. For example, the Fifth Circuit underscored the principle that
a plaintiff is entitled to a federal forum for any suit brought under 42
U.S.C. § 1983 -without the necessity of exhausting any available state
remedies. Thus in Burnett v. Short,'55 the plaintiff asserted that he had
been deprived of his constitutional rights by certain police officers of the
City of Houston, who had struck and beat him after arriving at the scene
151. 384 U.S. at 827-28.
152. 452 F.2d at 223.
153. 448 F.2d 451 (5th Cir. 1971).
154. Harris v. Samuels, 440 F.2d 748 (5th Cir. 1971); Livingston v. Garmire, 442 F.2d 1322
(5th Cir. 1971); Louisiana State Bd. of Medical Examiners v. Howze, 445 F.2d 586 (5th Cir. 1971);
Williams v. Tri-County Community Center, 452 F.2d 221 (5th Cir. 1971); National Educ. Ass'n
v. Lee County, 448 F.2d 451 (5th Cir. 1971).
155. 441 F.2d 405 (5th Cir. 1971).
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of a shoot-out, and brought an action under 42 U.S.C. § 1983, among
other provisions. This section provides that:
Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding for redress. 5 '
The lower court dismissed the action on the ground that the plaintiff
had failed to exhaust his state judicial remedies under Texas law. The
court of appeals reversed, holding that section 1983 was a supplementary federal remedy to any state remedy that may exist, whether the
state remedy is judicial or administrative in nature. As the court put it,
"it is now clear that plaintiff is entitled to a federal forum in a Section
1983 suit without regard to whether state remedies were pursued."',"
In Cornist v. Richland ParishSchool Board,"8 the Fifth Circuit again
confronted the argument that plaintiff, on this occasion a black public
school teacher whose employment had been terminated, had failed to
exhaust her administrative remedies and thus could not pursue her federal action. The court of appeals noted that since this action was premised on a violation of section 1983 rights, no exhaustion of state remedies was necessary under the provision.
The court added the interesting observation, however, that the federal
court in a section 1983 action could not be unmindful of a state's interest
in the litigation if strands of local law were intertwined in the federal
action. In such instances, the federal court should temporarily refrain
from exercising its jurisdiction, "I although the case before the court did
not present such an instance.
The Fifth Circuit made it evident that it would permit no encroachment by state courts in areas considered of paramount federal importance. Hence in Lockett v. Board of Education of Muscogee County,'
the Fifth Circuit, confronted with a state court injunction against implementation of a desegregation plan approved by the federal district court,
gave no pause in disregarding the state court order. The court said that
there has now come to our attention through motion that the Superior
156.
157.
158.
159.
160.

42U.S.C. § 1983(1971).
441 F.2d at 406.
448 F.2d 594 (5th Cir. 1971).
Id. at 596-597.
447 F.2d 472 (5th Cir. 1971).
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Court of Muscogee County, Georgia, has enjoined defendants from
implementing the desegregation plan as approved by the District
Court. The District Court is directed to take such action at once,
through the use of the injunctive process or otherwise as may be necessary to protect defendants from the order or orders of the Muscogee
Superior Court to the end that defendants may implement the desegregation plan. 16'
62
Despite invocation of the abstention doctrine in Harris v. Samuels,"
two other decisions by the court of appeals evidenced a strong intent to
avoid mechanical use of abstention in the civil rights field. Both cases
6 3 and Hobbs v.
involved voting rights, Edwards v. Sammons"
Thompson."'
In Edwards, a class action was brought by an unsuccessful candidate
for local office and by voters whose names were purged from the city
voting list for failure to pay city ad valorem taxes. Plaintiffs contended
that the city charter provision providing for the purge of their names
from the voting list was unconstitutional and violative of their civil right
to vote, and was also in conflict with the State Election Code.",, The
lower court dismissed the action, holding that the federal court should
abstain from hearing a controversy which could be resolved by resort
to state law in the state courts.
The court of appeals reversed. The court noted that the abstention
doctrine, as originally fashioned in Railroad Commission of Texas v.
Pullman Co.' 6 grew out of a desire to avoid federal constitutional questions where an adjudication by the state court could moot the constitutional issues or present them in a different posture. Abstention has also
been found proper where disruption of a state administrative process
could be avoided or where "needless friction in federal-state relationships might otherwise be avoided."' 7
However, the Fifth Circuit made it clear that abstention should be
invoked only where the issue of state law was uncertain, "not where it
is clear that no state construction could moot the federal constitutional
issue."'68 Indeed, the court went so far as to say that abstention was not
necessarily the proper course for a federal court to take even where a
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state construction of state law could clearly moot the constitutional
questions involved, for consideration must be given to the nature of the
controversy and the particular right sought to be enforced.' 9 Here, the
right to vote was at the very essence of a free society and the immediacy
of the problem (plaintiffs opponent holding office during the pendency
of the suit) meant that a further delay in the adjudication of the matters
was unconscionable. The court explained that "the delay which follows
from abstention is not to be countenanced in cases involving such a
strong national interest as the right to vote."' 70
The Fifth Circuit attempted to temper its holding by noting that its
decision "in no way conflicts with the use of abstention in cases involving economic interests and which are otherwise proper for abstention,"'' and by further observing that it was unclear that the constitutional question presented could be avoided by a state court construction
of the local charter and the state statutes. Nevertheless, Edwards will
present a strong precedent for civil rights plaintiffs seeking to avoid
invocation of the abstention doctrine.
Some months after Edwards, the Fifth Circuit decided Hobbs. The
issue there was the constitutionality of a part of the city charter and a
local ordinance of Macon, Georgia, providing that no employee of the
city's fire department could take
an active part in any primary or election, and all [such] employees are
hereby prohibited from contributing any money to any candidate, soliciting votes or permanently identifying themselves in a political race
with or against any candidate for office.' 72
Pursuant to this provision, various firemen were told to remove their
automobile bumper stickers evidencing support for a candidate for the
Georgia General Assembly. After two firemen were temporarily relieved from duty, all of the firemen told to do so removed their bumper
stickers under protest.
While the substantive aspects of the case are themselves interesting,
the court determining that the charter and ordinance were unconstitutional for overbreadth and vagueness,'73 it is the clash between federal
and state interests which concerns us here.
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173. 448 F.2d at 469-475. distinguishing and further eroding the force of the Supreme Court's
decision in United Public Workers v. Mitchell, 330 U.S. 75 (1947), upholding the constitutionality
of the Hatch Act of 1939, 5 U.S.C. § 732 4 (a)(2) (1966), which prohibits most federal employees
from taking "any active part in political management or in political campaigns."
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The lower court, while noting the desirability of attacking local ordinances and state statutes in the state courts, nevertheless felt compelled
to reach the merits under Dombrowski. However, as in Livingston, the
lower court's ruling came prior to the decisions by the United States
Supreme Court in the Younger "February sextet."'7 The United States
Court of Appeals placed Younger in the context of the "tension between
the overbreadth doctrine with its emphasis upon accelerated relief, and
long-held countervailing equitable notions of deference to state processes,"' 75 and concluded that while Younger and its progeny "represent
important pronouncements concerning restraint in federal intervention,
[they] do not preclude consideration of the [first amendment] issues
raised in the present case."' 7 6
The court initially analyzed the doctrines of overbreadth and vagueness in the first amendment area. An overbroad statute, by covering
privileged as well as non-privileged activity may have a "chilling effect"
upon first amendment freedoms. A vague statute, at which persons
"must necessarily. guess at its meaning and differ as to its application," 7 7 may have the same chilling effect. Rather than await a caseby-case narrowing of the statute, federal courts should invalidate the
statute on its face to end its deterrent effect on constitutionally protected
activity.
On the other hand, federal courts in invalidating state statutes on
their face "conflict with traditional notions of restraint in the exercise
7
of federal anticipatory relief."'
In the area of exhaustion of state remedies, the Fifth Circuit reiterated the rule that neither state administrative nor state judicial remedies
need be exhausted prior to a suit in federal court under 42 U.S.C.
§ 1983, the Civil Rights Act of 1871, since section 1983 provides a
supplementary federal remedy.
Nevertheless, a federal court could still invoke the doctrine of abstention in a section 1983 action to postpone a decision, pending a trial in
state court, when the federal result might turn on issues of state law.
The abstention doctrine has been applied only in limited and special
circumstances where state law would be dispositive of the controversy
and would obviate the necessity of deciding federal constitutional issues,
and where the state law was unclear.17 Abstention is not appropriate "in
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an overbreadth or vagueness case grounded upon the First Amendment,""18 because of the delay inherent in its application and because a
state court in attempting to resolve the overbreadth problem would be
deciding a federal constitutional issue within the framework of construing state law; thus, a "primary motive for abstaining-avoidance of
constitutional issues-is not served.' 8 '
The Fifth Circuit further noted that the retrenchment required of the
federal judiciary by the Supreme Court in Younger applied to pending
criminal prosecutions under challenged state law, not, as here, to a court
proceeding seeking injunctive relief under the Civil Rights Act to unconstitutional state action.' 2
While the "comity" doctrine, under which federal judicial consideration is given to the sovereignty of states, also acts as a check on federal
intrusion, "the comity principles of restraint which engendered Younger
are clearly inapplicable. The relief requested by plaintiffs poses no
threat to' 't an on-going state proceeding, either criminal or noncriminal."
Therefore, despite principles of exhaustion, abstention and comity,
reinforced by Younger and the cases following it, the Fifth Circuit
nevertheless considered the instant action as proper for immediate federal decision on the constitutional challenge to the Macon legislative
scheme.
Conclusion
We may conclude as we began. The 1971 term saw a generally expanded reading given by the United States Court of Appeals for the
Fifth Circuit to those civil rights protected under the First and Fourteenth Amendments to the Constitution. In an expanded era of civil
rights and civil liberties, the Fifth Circuit can fairly be said to be at the
forefront of the federal judiciary in preserving well established rights,
in breaking new ground and in bringing the fruits of constitutional
protection to persons in an ever-broadening series of circumstances.
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182. Id. at 465. The court also discussed Askew v. Hargrave, 401 U.S. 476 (1971) recently
decided by the Supreme Court, and found that it was simply an application of traditional abstention principles to the civil rights area and did not reverse the settled view that exhaustion of state
remedies is not required in a section 1983 action and that the abstention doctrine should be applied
in a section 1983 suit only in narrow, special circumstances. See also Wisconsin v. Constantineau,
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To the degree that the dictum holds true that the many benefit by the
protection extended to the few, we all benefit and can take comfort from
the Fifth Circuit's broadening of protected civil rights." 4
184. There were other decisions in the civil rights field in addition to those already discussed.
See, e.g., Broadway v. Culpepper, 439 F.2d 1253 (5th Cir. 1971) and Wiggins v. Haynes, 439 F.2d
848 (5th Cir. 1971) dealing with jury discrimination charges arising out of Georgia's method of
jury selection.

