
ADMIRALTY

By GEORGE H. CHAMLEE*

In recent years the Fifth Circuit Court of Appeals has exercised a

noticeable leadership in the development of a body of tort law to be

applied to offshore oil drilling operations, a relatively new industry
which has experienced phenomenal growth along the continental shelf

which lies beneath the waters of the Gulf of Mexico.' Only the Ninth

Judicial Circuit has a comparable involvement in the litigation arising

from this industrial activity. It is surely correct to say that in this area

of the court's activities occurred the most significant developments in

the field of maritime law during calendar year 1971, and paradoxically
the chief development was the complete elimination of admiralty law

standards from the basic body of jurisprudence to be applied in cases
arising on offshore structures. 2

In other areas of maritime law, the Fifth Circuit was twice reversed '

and once affirmed' by the United States Supreme Court, but none of
these cases represented radical departures from existing law. For the

most part, the cases coming before the court during the survey period

required little more than the application of established principles or the

review of fact findings of lower courts under the rule of McAllister v.

United States:'
Our purpose in this article will be to classify and to comment upon
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I. "Gulf Offshore oil production in 1967 was approximately 9 per cent of the national total."

U.S. DEPARTMENT OF THE INTERIOR, UNITED STATES PETROLEUM THROUGH 1980 at 57 (1968).

Thus far, cost has proved to be no brake on the spirited competition among oil compa-

nies for reserves and production off the Louisiana coast. Since 1947, an estimated $6

billion has been invested there, over 8.000 wells have been drilled, and more than $1.7

billion has been paid in bonuses for Federal offshore leases . . . . The region has been

the most active province in the nation since 1957. and exploration reached an all-time

peak in 1966. Id. at 59.
2. Chevron Oil Co. v. Huson. 404 U.S. 97 (1971).
3. Victory Carriers. Inc. v. Law. 404 U.S. 202 (1971): O'Keeffe v. Aerojet-General Shipyards,

Inc., 404 U.S. 254 (1971).

4. Usner v. Luckenbach Overseas Corp., 400 U.S. 494 (1971).
5. 348 U.S. 19 (1954).

In reviewing a judgment of a trial court, sitting without a jury in admiralty, the Court

of Appeals may not set aside the judgment below unless it is clearly erroneous . . . . A

finding is clearly erroneous when "although there is evidence to support it, the reviewing

court on the entire evidence is left with the definite and firm conviction that a mistake

has been committed." Id. at 20.
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those cases having special interest or significance while largely bypass-
ing the McAllister decided cases.

For background treatment of maritime law generally, the reader is
referred to the initial survey article6 and to the recent lead article on
admiralty.7

THE OFFSHORE OIL CASES

The special importance of the Supreme Court's decision in Chevron
Oil Co. v. Huson' was that it decisively removed the last vestiges of life
from an ambitious effort by the Fifth Circuit to apply a body of federal
law, uniformly and without regard to state boundaries, to torts occur-
ring on these offshore drilling platforms and artificial islands which
derive their physical support from the seabed of the outer continental
shelf rather than from the waters which cover it. In reaching its conclu-
sion that the basic law to be applied in these cases should be the federal
maritime law, the Fifth Circuit no doubt was influenced by the fact that
these offshore structures are located within, if not upon, the waters of
the high seas, part of the historical domain of the admiralty law., More
importantly perhaps, the court had before it the invaluable practical
example of the principle of uniformity which prevails in admiralty,
where the substantive law to be applied in a case is ordinarily not
affected by the choice of forum or by the geographical location of the
navigable waters upon which the tort occurs.' 0 In the pursuit of this goal,
however laudable it might be, the Fifth Circuit failed to give sufficient
attention to the course charted by Congress in the Outer Contintental
Shelf Lands Act and for the second time in three years grounded upon
the shoals of a Supreme Court decision." The events leading up to this
calamity are worthy of synopsis.

When the major oil producers first began their explorations of the
United States offshore oil deposits, they found no federal legislation
concerning ownership of submerged lands and no department of the
federal government with authority to manage or to lease the lands. 2 By
contrast the states involved were quick to enact legislation extending

6. Stanton, Admiralty, Annual Fifth Circuit Survey, 22 MERCER L. REV. 629 (1971).
7. Chamlee, An Introduction to Admiralty, 22 MERCER L. REV. 523 (1971).
8. 404 U.S. 97 (197r).
9. De Lovio v. Boit, 7 F. Cas. 418, 419 (No. 3, 776) (C.C.D. Mass. 1815). See also 404 U.S.

at 205 n. 2.
10. Larios v. Victory Carriers, Inc., 316 F.2d 63, 65 (2d Cir. 1963).
II. The first "stranding" occurred in Rodrique v. Aetna Cas. & Sur. Co., 395 U.S. 352 (1969).
12. 2 U.S. CODE CONG. & AD. NEws 1385, 1409-10 (1953).
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their seaward boundaries and were eager to negotiate leases with the
producers. The explorations, drilling, and production thereupon pro-
ceeded under this makesshift authority and the states happily collected
their share of the oil revenues. In due course the Attorney General of
the United States instituted actions in the Supreme Court under its
original jurisdiction to enjoin state leasing and exploitation of offshore
mineral deposits and in three separate suits against California,"3 Louis-
iana," and Texas 5 succeeded in establishing that national rights are
paramount in this area and that the marginal seas are in the "domain
of the Nation" rather than of the states. 6 The effect of this federal
action was to halt all new drilling and exploration since the Secretary
of the Interior took the position that his authority was limited to the
granting of short-term extensions to producers to continue operating
their producing wells.' 7 After lengthy debate Congress provided this
authority in 1953 in the form of the Submerged Lands Act 8 granting
the individual states the right to manage and lease those submerged
lands lying within three geographical miles of their coastlines subject to
federal control and regulation of navigation in this area, and of the
Outer Continental Shelf Lands Act 9 confirming the "jurisdiction, con-
trol, and power of disposition" of the United States over all continental
shelf lands lying beyond the three-mile belt relinquished to the states.

Section 4 of the latter act made the subsoil and seabed of the outer
continental shelf together with those man-made structures which rested
upon the seabed subject to federal laws and the federal political jurisdic-
tion.2 The Longshoremen's and Harbor Workers' Compensation Act
was made applicable to employee claims for death or disability occur-
ring on the offshore structures, and the Coast Guard was charged with
responsibility for promulgating and enforcing safety regulations for the
fixed platforms.2'

Up to this point the legislative scheme is exclusively federal but then
its hybrid character, the product of compromise between competing
federal and state interests, begins to emerge. The Outer Continental
Shelf Lands Act additionally provides that "the civil and criminal laws

13. United States v. California. 332 U.S. 19 (1947).
14. United States v. Louisiana. 339 U.S. 699 (1950).
15. United States v. Texas. 339 U.S. 707 (1950).
16. 332 U.S. at 38-39: 339 U.S. at 705.
17. 2 U.S. Com Cow>i. & AD. NEws 1385, 1397 (1953).
18. 43 U.S.C.A. §§ 1301-15 (1964).
19. 43 U.S.C.A. §§ 1331-43 (1964).
20. 43 U.S.C.A. § 1333 (1964).
21. 43 U.S.C.A. §§ 1333(c), (e) (1964).
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of each adjacent State as of August 7, 1953 are declared to be the law
of the United States" on the fixed platforms and artificial islands of the
outer continental shelf provided they are "not inconsistent . . .with
other Federal laws and regulations."22 In this proviso lay the seeds of
judicial error.

Beginning with Pure Oil Co. v. Snipes,23 the Fifth Circuit ruled that
federal maritime law, which already reigned supreme on the high seas,
would also apply to torts occurring on fixed structures resting on the
outer continental shelf. The rationale was simple: these structures were
located on the high seas within the admiralty jurisdiction. Interpreting
section 4 of the Outer Continental Shelf Lands Act, the Fifth Circuit
decided that Congress intended to adopt federal maritime standards for
the offshore structures as evidenced by the fact that a federal workmen's
compensation statute was made applicable and a federal agency was
made responsible for establishing and enforcing safety regulations. 4

State law would be adopted only where necessary to fill in gaps in the
maritime law, a principle already firmly established in admiralty prac-
tice. 5

This interpretation of the Outer Continental Shelf Lands Act pre-
vailed for eight years until it was successfully challenged in Rodrigue v.
Aetna Casualty & Surety Co."6 After reviewing the history of the Act,
the Supreme Court concluded that section 4 represented a compromise
reached between state representatives who contended that state law
should apply to the offshore structures because the workers affected
were either residents of or had strong ties with the adjacent states, and
the federal representatives who maintained that federal maritime law
should be applied to avoid committing these federal "enclaves" to state
control. The compromise, said the Supreme Court, was that "the applic-
able [State] law was made federal law enforceable by federal officials
in federal courts. 2

1
7 The drilling platforms were not to be treated as

"vessels" but as "islands, albeit artificial ones" to which admiralty law
had no application.2 8 The situs of accidents occurring on the fixed struc-

22. 43 U.S.C.A. § 1333(a)(2) (1964).
23. 293 F.2d 60 (5th Cir. 1961).
24. Id. at 66-68.
25. "For even though admiralty suits are governed by federal substantive and procedural law,

courts applying maritime law may adopt state law by express or implied reference or by virtue of
the interstitial nature of federal law." Alcoa S.S. Co. v. Charles Ferran & Co., 383 F.2d 46, 50
(5th Cir. 1967).

26. 395 U.S. 352 (1969).
27. Id. at 365.
28. Id. at 360.
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tures was not the high seas, as asserted by the Fifth Circuit, but rather
structures resting upon the seabed having no relationship to navigation.

Rodrigue left nearly a decade of Fifth Circuit judicial precedent in
ruins. An apparent victim of this judicial trap block was Gains Ted
Huson, an offshore worker who sustained a back injury while working
on a fixed oil rig platform off the coast of Louisiana. His action against
Chevron, the owner of the platform, was filed over two years after his
accident and prior to the Rodrigue decision. Under the then prevailing
rule of Pure Oil Co. v. Snipes29 the case was controlled by admiralty
law which applies the equitable doctrine of laches to test the timeliness
of actions."' The Rodrigue decision intervened and Chevron claimed
that a Louisiana one-year statute of limitations barred the action. The
district court agreed and dismissed the case whereupon Huson appealed
contending that Rodrigue should not be applied retroactively to defeat
his claim. The Fifth Circuit recognizing that the doctrine of retroactivity
would not save future claims confronted with a state limitations defense,
refused to take the easy way out. It reversed 3 thus reinstating Huson's
case, but it did so by directly attacking Chevron's premise that Rodrigue
required the application oof state limitations to outer continental shelf
cases. Pressing on toward its Rodrigue-impaired goal of uniformity, the
court divined that Congress could not have intended that widely-varying
state statutes of limitation having nothing to do with substantive rights
should applyin such cases. Instead the interests of the workers would
best be served by applying the doctrine of laches, not as maritime law
(rejected by Rodrigue), but as federal common law.

The Supreme Court :2 granted certiorari and affirmed but on Huson's
original ground that Rodrigue should not be applied retroactively. It
flatly rejected the Fifth Circuit's plea for a uniform system of limitation
of actions as being contrary to the Congressional intent to apply in such
cases the law with which the offshore oil workers and their attorneys
are most familiar, namely the law of the adjacent state where they
ordinarily reside and from which the workers commute to their jobs.

As a result of the Rodrigue and Chevron cases, it seems apparent that
the Fifth Circuit's hope of establishing a uniform body of federal law
to govern the rights and liabilities of workers on offshore structures has
been finally and decisively frustrated. The correct interpretation of the
Outer Continental Shelf Lands Act according to the high court is as

29. 293 F.2d 60 (5th Cir. 1961).
30. Flowers v. Savannah Mach. & Foundry Co.. 310 F.2d 135 (5th Cir. 1962).
31. Huson v. Chevron Oil Co.. 430 F.2d 27 (5th Cir. 1970).
32. 404 U.S. 97.
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follows: the offshore platforms are "federal enclaves" comparable to
national parks or military reservations;13 federal law administered by
federal courts is exclusively applicable to these structures; the civil and
criminal laws of each adjacent state are adopted as "surrogate federal
law;" state statutes of limitation are a part of the "comprehensive body
of state law" adopted by the Act; and those federal laws and regulations
which, if inconsistent, would override and supplant the adopted state law
do not include the federal maritime law.

JURISDICTION AND PRACTICE

The feature case in this category, Victory Carriers, Inc. v. Law, 34 was
decided by the Fifth Circuit on the issue of seaworthiness and reversed
by the Supreme Court for lack of admiralty jurisdiction. A dockside
injury to a forklift operator engaged in transporting cargo to a hook-
up point on the dock for hoisting the cargo aboard a vessel resulted in
the typical longshoreman versus shipowner versus stevedore tripartite
lawsuit of the Sieracki-Ryan Era. Plaintiff contended that his forklift
truck (owned by the stevedore) was constructively part of the ship's
loading gear to which the warranty of seaworthiness applied. The dis-
trict court disagreed and reversed, observing that longshoreman Law
was not directly engaged in loading cargo aboard the ship.35 Without
mentioning the subject of jurisdiction, the Fifth Circuit occupied itself
almost exclusively with whether Law's activity as a dockside forklift
driver could be considered part of the loading operation of the ship so
as to bring the allegedly defective forklift within the scope of the war-
ranty of seaworthiness .3 Since the forklift was property of the indepen-
dent stevedoring contractor which employed Law, it was apparently
conceded that no negligence of the shipowner was involved. The Fifth
Circuit concluded that Law's job was a necessary segment of the total
stevedoring operation of moving the cargo from shoreside storage into
the holds of the ship and that his forklift had been "temporarily adopted
by the ship" as ship's loading gear.3

An entirely different tack was taken by the Supreme Court when it
reviewed the case. Law, it said, was injured on the dock, an extension

33. The status of national parks is discussed in Petersen v. United States, 191 F.2d 154 (9th
Cir. 1951), and military reservations in United States v. Unzeuta, 281 U.S. 138 (1930).

34. 404 U.S. 202 (1971).
35. Law v. Victory Carriers, Inc., 432 F.2d 376, 378 (5th Cir. 1970).
36. Id. at 379-85.
37. Id. at 384.
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of the land, which is beyond the bounds of admiralty jurisdiction in
tort." It distinguished its earlier decision in Gutierrez v. Waterman
Steamship Corp." where a longshoreman was permitted to recover
under the warranty of seaworthiness for a dockside injury caused by
defective containers used on cargo discharged from a ship by pointing
out that the Admiralty Extension Act extends the admiralty jurisdiction
to injuries consummated on land where caused by a vessel on navigable
waters.4 0 Plaintiff Law's injuries, however, were not caused by the ship,
its cargo containers, or its equipment; thus the Extension Act was not
applicable. His accident occurred within the traditional domain of state
law and his remedy lay in a claim under his state workmen's compensa-
tion statute. In a footnote it rejected the Fifth Circuit's "expansive
definition of loading" and opted for "the gangplank line as the presump-
tive boundary of admiralty jurisdiction, except in cases in which a ship's

''41appurtenance causes damage ashore ... .
The Supreme Court's conclusions in the Law case seem eminently

correct. The boundaries between the federal and state jurisdictions in
harbor worker cases are fuzzy enough without the additional complica-
tion posed by the Fifth Circuit's liberal definition of "loading. ' 4 The
Fifth Circuit's objective of securing equality of treatment for longshore-
men working on the dock is commendable but the solution lies in the
legislative arena, not the judicial.

Several shopworn anomalies of admiralty jurisdiction are wheeled out
for review in Richard Bertram & Co. v. The Yacht, WANDA, 43 and
the district court's conservative summary of the law is affirmed by the
Fifth Circuit without comment. This suit arose out of a contract of sale
of a yacht, the seller contending that by means of a letter agreement it
retained title to the yacht until paid and that the purchaser defaulted in

38. 404 U.S. at 206-07.
39. 373 U.S. 206 (1963).
40. "The admiralty and maritime jurisdiction of the United States shall extend to and include

all cases of damage or injury, to person or property, caused by a vessel on navigable water,
notwithstanding that such damage or injury be done or consummated on land." 46 U.S.C. § 740
(1948).

41. 404 U.S. at 214 n.14.
42. Great confusion has attended the Supreme Court's various efforts to define the border

between state workmen's compensation laws and the Longshoremen's and Harbor Workers' Com-
pensation Act. See in this connection Nacirema Operating Co. v. Johnson, 396 U.S. 212 (1969).
The federal-state line can be equally confusing in non-compensation cases. An example is Tullis v.

Fidelity & Cas. Co.. 397 F.2d 22 (5th Cir. 1968), where an offshore oil worker fell into a space
between some pilings and the shore while debarking from a crew boat. The court held that "the
substance and consumation of the occurrence took place before plaintiff arrived upon a solid pier

or land and is therefore within admiralty jurisdiction." Id. at 24.
43. 447 F.2d 966 (5th Cir. 1971).
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payment. The seller apparently had the yacht arrested by warrant issued
under the special admiralty rules of the district court" and sought to
have the court declare it the legal owner of the yacht. The trial court
dismissed the suit saying that whatever the nature of the contract might
be between seller and purchaser, whether one of sale, construction of a
vessel, or mortgage of a vessel, it was not a maritime contract which
would give the district court jurisdiction in admiralty.

There is perhaps some rational basis for classifying a contract relating
to ships or watercraft removed from navigation as nonmaritime.15 This
would justify the hornbook principle that a contract to construct a ship
is not maritime since the object of the contract has not yet attained the
status of a vessel in navigation. But even this tenuous argument fails to
support the rule that a contract for the sale of a vessel is not maritime
since the rule seems equally applicable to vessels whether in or out of
navigation."

The Fifth Circuit had occasion to criticize the sale rule in Jack Neil-
son, Inc. v. Tug PEGGY47 and quoted with approval a law review
comment that "even today the precedent for such a rule is scant."'4 ,
However, the court avoided a head-on collision with the rule by constru-
ing the lease-purchase contract involved in the case as a charter party
(indisputably a maritime contract) rather than as a contract of sale.

The final nonmaritime contract category mentioned by the Fifth Cir-
cuit, ship mortgages, is less disputed. The only type of mortgage which
confers a maritime lien on a vessel in favor of the mortgagee and which
may be enforced in admiralty is a preferred ship mortgage meeting all
of the requirements of the Preferred Ship Mortgage Act. 9 Chattel mort-
gages or security agreements covering watercraft which are entered into
and recorded under state law have no maritime lien status and may not
be enforced in admiralty. 0

The application of a basic and much misunderstood principle of admi-
ralty jurisdiction and practice is illustrated in Branch v. Schumann .5 In

44. See "Possessory. Petitory, and Partition Actions," FED. R. CIv. P., Supp. ADM. R. "D".
45. See discussion of "dead ship" doctrine. Annot., 3 A.L.R. Fed. 882, 891 (1970).
46. Six ships under construction were the subjects of the lease-purchase contract in Flota

Maritima Browning de Cuba v. THE CIUDAD DE LA HABANA. 181 F. Supp. 301 (D. Md.
1960). A fishing vessel at sea was sold in Grand Banks Fishing Co. v. Styron. 114 F. Supp. I (D.
Me. 1953).

47. 428 F.2d 54 (5th Cir. 1970).
48. Id. at 58 n. 7.
49. 46 U.S.C.A. 911-84 (1958). As to the maritime lien status of the preferred ship mort-

gage. see United States v. Oil Screws KEN, JR., 275 F. Supp. 792 (E.D. La. 1967).
50. I E. BENEFICT, THE LAW OF AMERICAN ADMIRALTY § 77 (6th ed. 1940).
51. 445 F.2d 175 (5th Cir. 1971).
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a personal injury case arising out of an explosion aboard a yacht on
Lake Worth, Florida, the plaintiff contended that the jury should have
been instructed to apply a Florida statute declaring boats used in that
state to be dangerous instrumentalities and requiring the operator to
exercise "the highest degree of care in order to prevent injuries to oth-
ers." The suit was brought under the district court's diversity jurisdic-
tion rather than in admiralty and, at first blush, it would seem that the
Erie Railroad v. Tompkins rule-" supported the plaintiff's plea for rever-
sal.

Quite correctly the Fifth Circuit affirmed, pointing out that once
admiralty jurisdiction is established "all of the substantive rules and
precepts peculiar to the law of the sea become applicable."53 Since the
tort occurred upon navigable waters, the claim was within the admiralty
jurisdiction and the substantive law to be applied in the case, regardless
of the forum, was the federal maritime law. 4 This represents an excep-
tion to the Erie Railroad v. Tompkins rule under which substantive state
law must be applied in a diversity suit.55

New Orleans Stevedoring Co. v. United States" points up the fact
that one having a contract claim against the federal government which
smacks of things maritime must be alert to the probability that his only
remedy may lie in the district court under the Suits in Admiralty Act57

with its two-year statute of limitations58 rather than in the Court of
Claims under the Tucker Act59 where a six-year period of limitations
prevails.60 It makes no difference whether the claim be in tort or in
contract, if it is brought against the federal government and it falls
within the admiralty jurisdiction it must be brought under either the
Suits in Admiralty Act or the Public Vessels Act.6

52. 304 U.S. 64 (1938). Substantive state law must be applied in all nonfederal actions in

federal courts.
53. 445 F.2d at 178.
54. 310 F.2d at 138.
55. Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 410-11 (1953).
56. 439 F.2d 89 (5th Cir. 1971).
57. 46 U.S.C.A. §§ 741-52 (1958).
58. 46 U.S.C.A. § 745 (1958).
59. 24 Stat. 505 (1887). The provisions comprising the Tucker Act are scattered throughout

the Judicial Code. For a tabulation of the various code sections, see Table of Acts by Popular
Name, U.S.C.A.

60. 28 U.S.C. § 2501 (1948).
61. See De Bardeleben Marine Corp. v. United States, 451 F.2d 140 (5th Cir. 1971), which

discusses fully the distinctions between the interrelationship of the Tucker Act, the Suits in Admi-

ralty Act, and the Public Vessels Act.
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JONES ACT SEAMEN 6"

Is the crew member of a deep-diving submarine owned and operated
by a private corporation and under contract to the government to help
locate a lost H-bomb in waters off the Spanish coast entitled to the
warranty of seaworthiness from the government while being transferred

from a Navy submarine into a Navy whaleboat. This was the colorful
backdrop of Cates v. United States,"3 and the answer to the question
raised seems self-evident: Cates was not employed aboard the Navy
vessels; therefore he was not a Jones Act seaman vis-a-vis the United

States." He was not doing seamen's work aboard the Navy craft; there-
fore he was not a defacto seaman.6 5 The Fifth Circuit seems to agree
in principle but it sidesteps this obstacle by simply ruling that the facts

supporting the lower court's finding of unseaworthiness also support a
finding of negligence on the part of the government personnel involved.
Cates was owed the duty of reasonable care by the Navy since he was
aboard its vessels "for purposes not inimical to [its] legitimate inter-
ests."66

The Fifth Circuit -also took the opportunity in the Cates case to
incorporate into the maritime law the Supreme Court's repudiation in
Zenith Radio Corp. v. Hazeltine Research, Inc.67 of the common law
rule that a release of one joint tortfeasor releases all others regardless

62. The Merchant Marine (Jones) Act. 46 U.S.C. § 688 (1920). confers upon "members of a
crew of a vessel" a right of action against their employer for injury caused by negligence which
was formerly denied them under the general maritime law where the injury was brought about by
the negligence of a fellow servant. Since it is the negligence of fellow crew members rather than
the direct negligence of the shipowner which accounts for most seamen's injuries, the pre-Jones
Act claimant, as a practical matter, could recover against his employer for negligent injury only
upon proof of the vessel's unseaworthiness. THE OSCEOLA, 189 U.S. 158 (1910).

There are three essential elements in the term 'seaman' as used in the Jones Act. First.
the vessel on which the claimant is employed must be a navigation, Second, there must
be a more or less permanent connection with the vessel, and third, the claimant must
be aboard primarily to aid in navigation.

Bodden v. Coordinated Carribbean Transport. Inc., 369 F.2d 273. 274 (5th Cir. 1966).
63. 451 F.2d 411 (5th Cir. 1971).
64. "in order to recover under the Jones Act, a seaman must sustain his injury 'in the course

of his employment,' 46 U.S.C. § 688. and the relationship of employee-employer must exist."
Pennington v. Pacific Coast Transport Co., 419 F.2d 122, 124 (5th Cir. 1969).

65. In order to qualify as a defacto seaman under the Sieracki rule, the claimant must be doing
"a seaman's work or incur[ring] a seaman's hazards" in relation to a vessel in navigation. Drake
v. E.l. Du Pont de Nemours & Co., 432 F.2d 276, 278 (5th Cir. 1970).

66. "We hold that the owner of a ship in navigable waters owes to all who are on board for
purposes not inimical to his legitimate interests the duty of exercising reasonable care under the
circumstances of each case." Kermarec v. Compagnie Generale Transatlantique. 358 U.S. 625, 632
(1959).

67. 401 U.S. 321 (1971).
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of the intention of the parties. Cates had reached a settlement with his
employer on the eve of trial and later executed a formal release. The
government attempted to capitalize on this development but received
short shrift from the Fifth Circuit. In addition to citing the Zenith case,
the court also invoked its historic admiralty court powers to do equity"
and the admiralty rule that one asserting a seaman's release as a defense
has the burden of showing that it was "made by the seaman with full
understanding of his rights." 9

Automobile accidents involving offshore oil workers while commut-
ing to and from work are the subject matter of two court opinions. The
status of the accident victims as seamen was conceded in both cases. The
only issue was whether the two seamen were in the service of the ship
when their accidents occurred so as to bring them within the ambit of
the Jones Act.7

In the Vincent case,7 the claimant was returning from work in an
automobile furnished by his employer and driven by a fellow employee
who was hired to transport the workers from a pierhead to an assembly
point 50 miles away. By contrast Daughdrill" was a member of a car
pool of workers returning to work in a privately-owned automobile
which wrecked approximately 100 miles from the landing where he was
to board his employer's boat. Predictably the Fifth Circuit found Vin-
cent still on the job while being transported by his employer, the court
reasoning that the free ride was really for the employer's benefit in
regulating the arrival and departure of the workers and facilitating their
recruitment.7" Daughdrill's employment, however, began and ended at
the pier where he was no longer subject to the call of duty. The court
found no evidence that the car pool driver and a co-employee with
Daughdrill was acting within the scope of his employment when the
accident occurred. 74

68. "The Chancellor is no longer fixed to the woolsack. He may stride the quarterdeck of
maritime jurisprudence and, in the role of admiralty judge, dispense, as would his landlocked
brother, that which equity and good conscience impels." Chief Judge Brown in Compania Anonima
Venezolana de Navegacion v. A.J. Perez Export Co., 303 F.2d 692, 699 (5th Cir. 1962).

69. Garrett v. Moore-McCormack Co., 317 U.S. 239, 248 (1942).
70. Vincent v. Harvey Well Service, 441 F.2d 146 (5th Cir. 1971): Daughdrill v. Diamond M.

Drilling Co., 447 F.2d 781 (5th Cir. 1971).
71. 441 F.2d 146.
72. 447 F.2d 781.
73. 441 F.2d at 149.
74. 447 F.2d at 785-86.
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DE FACTO SEAMEN75

A per curiam opinion of the Supreme Court which proved to be too
cryptic for the lower courts forced the high court to grant certiorari in
Usner v. Luckenbach Overseas Corp.,7" a case which originated in the
Fifth Circuit." At issue was whether the single negligent act of a long-
shoreman which instantly results in injury to a fellow worker is the
equivalent of unseaworthiness. The Second and Fourth Circuits had
answered in the affirmative in comparable cases; the Fifth and Ninth
Circuits said "no. 78

To the casual reader the answer to this question must seem self-
evident: unseaworthiness is a condition, not an act. 9 If the warranty is
to be entirely divorced from negligence principles as demanded by the
Supreme Court in earlier decisions, 80 it must be conceived of in terms
of an unsafe or substandard condition of some variety if it is to have
any rational basis.

The origin of this confusion among the circuits probably lies in some
perfectly accurate dictum found in Morales v. City of Galveston"' where
the Supreme Court commented offhandedly that a vessel's unseaworthi-
ness might arise from an improper method of loading her cargo.82 It

75. Harbor workers such as longshoremen and ship repairmen have always had the right to
sue the shipowner for negligent injury. Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 413 n.6 (1953).
The advent of Seas Shipping Co. v. Sieracki, 328 U.S. 85 (1946), in which longshoremen "doing
a seaman's work and incurring a seaman's hazards" were held entitled to the warranty of seawor-
thiness, revolutionzied this type of action and enormously increased the volume of harbor worker
cases against shipowners. This is evidenced by the fact that the Fifth Decennial Digest (Shipping,
Key No. 84, 1936-46), covering the 10-year period prior to Sieracki, contains eight pages of
annotations devoted to "injuries to stevedores and other independent contractors and their employ-
ees" as compared with fifteen pages in the Sixth Decennial Digest (1946-56) and thirty-nine pages
in the Seventh Decennial Digest (1956-66). The Sieracki Doctrine has been roundly critized as being
wasteful of the courts' time, a subversion of the worker's compensation remedy since it in effect
substitutes a lump-sum recovery for the compensation scheme of regular payments, and a windfall
for lawyers. Shields & Byrne, Application of the "Unseaworthiness" Doctrine to Longshoremen,
I l U. PA. L. REV. 1137 (June 1963). An illustration is Strachan Shipping Co. v. Melvin, 327 F.2d
83 (5th Cir. 1964), where, out of a $30,000.00 recovery by a longshoreman against a shipowner,
the plaintiff's attorney received $12,558.88 in fees and expenses and the remainder went to the
compensation carrier in partial satisfaction of its $27,836.92 lien for payments made under the
Longshoreman's Act. The plaintiff longshoreman received nothing from the recovery.

76. 400 U.S. 494 (1971).
77. Luckenback Overseas Corp. v. Usner, 413 F.2d 984 (5th Cir. 1969).
78. 400 U.S. at 496 n.2.
79. Id. at 498.
80. Mitchell v. Trawler Racer, Inc., 362 U.S. 539, 550 (1960); Alaska S.S. Co. v. Petterson,

347 U.S. 396 (1954).
81. 370 U.S. 165 (1962).
82. Id. at 170.
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does not strain one's conceptual powers too much to classify an unsafe
method or a sustained pattern of negligent conduct as a "condition"
and, in fact, it is now universally accepted that an improper method of
accomplishing a ship-related task can constitute unseaworthiness8 '

As early as 1964 the Third Circuit predicted that the Supreme Court
would decide that "a stevedore's negligence in the use of ship's seawor-
thy equipment makes the ship unseaworthy."84 Yet three years later it
was brusquely reversed by a unanimous Supreme Court in a two-line
per curiam opinion15 when it failed to honor its own forecast and af-
firmed a district court decision holding that the negligent operation of a
seaworthy ship's equipment by longshoremen which instantly resulted
in the death of a fellow worker did not constitute unseaworthiness.
Longshoreman Mascuilli was killed while his gang was attempting to
lift an Army tank aboard a ship using the ship's lifting gear. A lack of
coordination between the winchmen resulted in a shackle being sub-
jected to stress far beyond its design capacity causing it to shatter and
inflict fatal injury to Mascuilli.

A careful reading of the district court opinion in Mascuilli shows that
the method being used by the longshoremen to lift the tank neutralized
the safety circuit breakers on the winches rendering them unsafe, clearly
unseaworthiness.86

To correct the ambiguity inherent in its opinion in Mascuilli, the
Supreme Court reviewed Usner and ruled that "the isolated, personal
negligent act" of a longshoreman causing injury to a fellow worker is
not unseaworthiness, thus interring none too soon the heresy that opera-
tional negligence is unseaworthiness8 7

Robinson v. Showa Kaiun K.K. s8 is a post-Usner case which clarifies
that Usner did not hold that the negligence of longshoremen can never
create a condition of unseaworthiness nor did it hold that a congeries
of negligent acts might not become unseaworthiness. Usner deals only
with the single, isolated negligent act which immediately produces in-
jury.

The shipyard worker enjoys the same Sieracki-based remedies on the
longshoreman but his claim is frequently burdened with built-in handi-
caps not shared by his fellow harbor worker. If the ship on which he is
working is undergoing repairs so extensive that it is considered removed

83. 400 U.S. at 499.
84. Ferrante v. Swedish American Lines, 331 F.2d 571, 578 (3d Cir. 1964).
85. Mascuilli, Administratrix v. United States, 387 U.S. 237 (1967).
86. Mascuilli. Administratrix v. United States, 241 F. Supp. 354, 360, 32, 33 (E.D. Pa. 1965).
87. 400 U.S. at 500.
88. 451 F.2d 688 (5th Cir. 1971).
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from navigation or "active maritime service," or if the overall repair job
is so complex that it could not possibly be performed by an ordinary
ship's crew, then the warranty of seaworthiness is not available to him."
In practice the ship repairman is seldom able to clear both of these
hurdles, a fact amply illustrated by three cases decided during the survey
period where none of the claimants succeeded in establishing the foun-
dation for an unseaworthiness claim.90

In a dissenting opinion9' well worth study for its careful analysis of
the law in this area, Chief Judge Brown laments this trend away from
relief for the shipyard employee and argues that the court's position in
applying the standards of West v. United States" has become too inflex-
ible. A ship should not be considered removed from navigation, he says,
when it goes into a shipyard for periodic survey and maintenance re-
pairs, and the presence or absence of a crew aboard has little relevance
to its navigable status. Furthermore, "seaman's work" should be mea-
sured by the nature of the work being done and not by the complexity
of the equipment selected for the job. Chipping rust is no less seamen's
work because it is accomplished with a modern sandblaster nor painting
because done with a compressor-powered air brush.93

Theodories v. Hercules Navigation Co.94 illustrates a new category of
de facto seaman created by the Fifth Circuit, the "Good Samaritan"
seaman. In an extraordinary opinion in Grigsby v. Coastal Marine
Service of Texas, Inc.,5 the Fifth Circuit held that a shore-based patrol
watchman who was killed while attempting to rescue two ship repairmen
on a barge on which he had no assigned duties was nevertheless a
Sieracki seaman owed the warranty of seaworthiness by the barge
owner. In performing this humane act, watchman Grigsby "was doing
that which a seaman responding to the call of the sea would have
done.

In Theodories, a ship cleaner fell through an open hatch on a vessel
at night sustaining serious injuries. Claimant's husband, a casual visitor
on the vessel, suffered a fatal heart attack while assisting crew members
to lower a stretcher to the injured worker. It was contended that the

89. West v. United States, 361 U.S. 118 (1959).
90. Johnson v. Oil Transport Co., 440 F.2d 109 (5th Cir. 1971); Keller v. Dravo Corp., 441

F.2d 1239 (5th Cir. 1971); Delome v. Union Barge Line Co., 444 F.2d 225 (5th Cir. 1971).
91. 440 F.2d at 117.
92. 361 U.S. 118 (1959).
93. 440 F.2d at 120-21.
94. 448 F.2d 701 (5th Cir. 1971).
95, 412 F.2d 1011 (5th Cir. 1969).
96. Id. at 1022.
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unlighted hatch was unseaworthy causing the ship cleaner to fall causing
the rescue attempt causing the heart attack. Acknowledging that the
chain of causation was extremely tenuous, the court chose to decide the
case on the issue of seaworthiness. An extension light available in the
hold was adequate for the work being done, and the worker's negligence
in leaving the light behind caused the accident, not the ship's unseawor-
thiness.

THE RYAN DOCTRINE
9 7

The heavy burden imposed by the Ryan Doctrine upon the shoreside
contractor doing shipboard work includes the obligation to correct any
unsafe condition observed in the work area before proceeding with the
work assigned. 8 At issue in Delaneuville v. Simonsen" was the question
of how much diligence is the stevedoring contractor required to exercise
to discover unsafe conditions on board the ship. A removable ship's
ladder broke away from a supporting bracket and spilled a longshore-
man into a cargo hold with resulting personal injury. The bracket was
found to be broken, a condition not observed by the longshoremen while
using the ladder earlier in the day. The Fifth Circuit held that the
stevedore was under no duty to inspect the ladder unless given prior
notice of its defective condition. Only if a cursory observation would
have revealed the defect would the stevedore be obligated to take correc-
tive action.

The risk assumed by a shipowner who settles a Sieracki claim without
first securing the approval of the contractor-employer or tendering the
defense in exchange for a hold-harmless agreement is illustrated in
Whisenant v. Brewster-Bartle Offshore Co. 100 The owner of a submersi-
ble drilling barge, sued for the accidental death of a drill tester, im-
pleaded the decedent's employer, an independent firm carrying out tests
of oil drilling equipment used on the barge. The barge owner settled
unilaterally with the death claimant and then proceeded successfully to
prosecute its Ryan Doctrine third party complaint against the employer.
The Fifth Circuit ruled that the indemnitee's failure to tender the de-

97. "Where a stevedore's breach of its implied warranty to unload the vessel in a workmanlike
manner leads to a foreseeable liability of a shipowner, the latter is entitled to indemnity absent

conduct on its part sufficient to preclude recovery." Thompson v. Trent Maritime Co., 353 F.2d
632, 637-38 (3d Cir. 1965). See also Waterman S.S. Corp. v. David, 353 F.2d 660, 661 n.l (5th
Cir. 1965).

98. Vaccaro v. Alcoa S.S. Co., 405 F.2d 1133, 1138 (2d Cir. 1968).
99. 437 F.2d 597 (5th Cir. 1971).
100. 446 F.2d 394 (5th Cir. 1971).
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fense of the main action to the indemnitor prior to settlement with the
claimant enlarges the indemnitee's burden of proof from the establish-
ment of potential liability to the claimant to the establishment of actual
liability. 0' This seems to be the law generally. 02

In a footnote to its opinion in the Whisenant case the Fifth Circuit
lists three elements which it says must be present to support a recovery
under the Ryan Doctrine. 03 One of these elements is breach of the
warranty of workmanlike service, certainly a necessary requirement.
Another is that the injured party must be a seaman of some genre, which
is probably true although there is some authority to the contrary.0 4 The
third element listed, that "a vessel must be found to be unseaworthy,"
can hardly be a correct statement of the law. The Fifth Circuit itself has
permitted recovery by the indemnitee of his attorneys' fees and expenses
in cases where no unseaworthiness or any other liability of the vessel was.
found. 0 5 In fact there was no specific finding of unseaworthiness in the
original Ryan case; the jury returned a general verdict with no special
findings. 06 A good analysis of this question and a better summary of
the law is found in Truesdell v. Delta Marine Drilling Co.'07

This is not to suggest that the Ryan Doctrine is not closely related to
the warranty of seaworthiness as extended to longshoremen and other
harbor workers under Sieracki and its progeny. The spectacle of the
shipowner being required to respond in damages to longshoremen for
conditions over which it has no practical control no doubt motivated the
high court to devise some method of transferring ultimate liability to
the party best able to control the conditions producing injury. 08 Perhaps
the best statement of the overall objectives of the Sieracki-Ryan case
law is found in De Gioia v. United States Lines,09 a statement which
has been adopted in toto by the Supreme Court:

The function of the doctrine of unseaworthiness and the corollary

101. Id. at 403.
102. Johnson v. Excelsior Shipping Co.. 319 F. Supp. 986 (S.D. Ala. 1970): West Coast

Terminals Co. v. Luckenbach S.S. Co., 349 F.2d 568 (9th Cir. 1965): Tankrederiet Gefion A/S v.
Hyman-Michaels Co., 406 F.2d 1039 (6th Cir. 1969).

103. Whisenant v. Brewster-Bartle Offshore Co., 446 F.2d 394, 403 n. 31 (5th Cir. 1971).
104. General Electric Co. v. Moretz, 270 F.2d 780 (4th Cir. 1959): Pearson v. National Trust

For Historic Preservation, 145 F. Supp. 378 (D.C. 1956).
105. Strachan Shipping Co. v. Koninklyke Nederlandsche Stoomboot Maalschappy, 324 F.2d

746 (5th Cir. 1963), cert. denied, 376 U.S. 954 (1964).
106. Pan Atlantic S.S. Corp. v. Ryan Stevedoring Co., I I I F. Supp. 505, 506 (E.D.N.Y. 1953).
107. 301 F. Supp. 1008 (E.D. La. 1969).
108. Bue, Admiralty Law in the Fifth Circuit-A Compendium for Practioners. 4 HOUSTON

L. REv. 347, 410 (1966).
109. 304 F.2d 421, 426 (2d Cir. 1962).
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doctrine of indemnification is allocation of the losses caused by ship-
board injuries to the enterprise, and within the several segments of the
enterprise, to the instituton or institutons most able to minimize the
particular risk involved. °10

THE LONGSHOREMEN'S AND HARB3OR WORKERS' CO-MPENSATION ACT

May the deputy commissioner, after having denied a claim on its
merits, reopen the case five months later and upon reconsideration of
substantially the same evidence on which he based his original order
simply change his mind and award compensation to the claimant?

This was the question before the Fifth Circuit in Aerojet-General
Shipyards, Inc. v. O'Keeffe."' The deputy commissioner contended that
his actions were well within the authority conferred upon him by section
22112 which permits a review of a case at any time prior to one year after
the date of the last payment of compensation to determine if there has
been a change in condition or a mistake of fact. The Fifth Circuit, in
the face of a strong dissent by Judge Tuttle, concluded that Commis-
sioner O'Keeffe had simply changed his mind, the award of compensa-
tion having been based upon substantially the same evidence as that
which first prompted him to deny compensation.

The Supreme Court simultaneously granted certiorari and reversed
the judgment of the Fifth Circuit."3 The high court ruled that the Fifth
Circuit's construction of section 22 was "narrowly technical and im-
practical" and said that the provision gave the deputy commissioner
"broad discretion to correct mistakes of fact" even if the result of mere
"further reflection on the evidence submitted." Inasmuch as the district
court under Section 21 can review only the legal validity of an award,
it becomes especially important that the deputy commissioner's discre-
tion in reviewing factual errors not be narrowly construed.

Raised but not decided by the Fifth Circuit was the question of
whether the Longshoremen's Act applies to an accident on the high seas
beyond the territorial waters of the United States." 4 A shipyard drafts-
man was injured aboard a new Coast Guard cutter on a trial run. He
sued his employer who interposed the Longshoremen's Act as a defense.
The Fifth Circuit remanded the case with instructions to the district

10. Italia Societa per Azioni di Navigazione v. Oregon Stevedoring Co., 376 U.S. 315, 323
n. 10(1964).

III. 442 F.2d 508 (5th Cir. 1971).
112. 33 U.S.C. § 922 (1927).
113. O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254 (1971).
114. Williams v. Avondale Shipyards, Inc., 452 F.2d 955 (5th Cir. 1971).
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court to determine in what waters the accident occurred and whether
the Longshoremen's Act extends its coverage to these waters.

CONCLUSION

Several important departments of admiralty law are not included in
this survey article, the reason being that in the writer's judgment the few
cases decided by the Fifth Circuit falling into these categories have no
special significance. Two such divisions which would normally be in-
cluded in this survey article are collision and cargo.

Also omitted were cases reviewing reports and orders of the Federal
Maritime Commission which are not considered to be of general inter-
est.


