
ADMINISTRATIVE LAW

By W. WHEELER BRYAN*

In the last Georgia Survey article on Administrative Law, I the periods
from June 1, 1968 through May 31, 1969, and June 1, 1969 through May
31, 1970, were covered since an Administrative Law article was not
published in the 1969 Georgia Survey.' Also, in the last Georgia Survey
all cases, statutes and Attorney General Opinions for the period from
just before the effective date of the Georgia Administrative Procedure
Act 3 to June 1, 1968, were either mentioned or discussed so that the one
article' contained all pertinent cases, statutes and Attorney General
Opinions on the G.A.P.A.5 Finally, in the last Georgia Survey article, a
general discussion of the G.A.P.A. appeared so as to facilitate an under-
standing of the G.A.P.A. and the cases, statutes and opinions relative
to same. The reader's attention is called to that survey article7 for a more
thorough review of the G.A.P.A.

In this Administrative Law article, only those cases decided between
June 1, 1970, and May 31, 1971 will be discussed. Pertinent statutes will
be reviewed and the available Attorney General Opinions will be men-
tioned.' Also, any new agencies which filed, for the first time, rules and
regulations under the G.A.P.A. for the period covered by this article will
be mentioned as will new developments in the Office of the Secretary of
State.

Cases which arose because of or were decided upon rules and regula-
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tions of state agencies will not be reported unless the G.A.P.A., or some
aspects of administrative law, were discussed since the substantive mat-
ter in such cases will be mentioned in the survey article on the substantive
law involved.

CASES

Burson v. Collier," wherein the reviewing power of a superior court
of an administrative determination under the G.A.P.A. was considered,
was discussed in the last Georgia Survey.' 0 Also discussed in said Sur-
vey" was a case that was consolidated with Barresi v. Brownel2 wherein
the lower court had recognized the exclusion from the G.A.P.A. of
schools and educational institutions and the supreme court treated the
enumeration of error as to the dismissal of a petition for review under
the G.A.P.A. as abandoned.' 3

In Burson v. Foster,4 the Georgia Court of Appeals held that an
appeal from a decision of a hearing officer for the Georgia Department
of Public Safety must be entered within four days from the date of the
decision of the Hearing Officer complained of under Ga. Code
Ann. § 6-202 (Rev. 1964). Since the instant appeal was not entered
within four days, the lower court [State Court of DeKaib County] had
no jurisdiction to consider the appeal except to dismiss it.'

The State Revenue Commissioner promulgated a regulation which, in
essence, provided that an automobile dealer did not have to pay sales
tax on an automobile set aside as a demonstrator unless the vehicle was
used by the dealer for more than six months whereafter the sales tax
would apply. 6 The Revenue Commissioner in Bailes Oldsmobile, Inc.
v. Hawes7 had assessed sales tax, with penalties and interest, against a
dealer who had set aside automobiles as demonstrators and had held
some for over six months during which time the demonstrators had been
used for personal purposes by the dealer's wife, by sales personnel (per-
sonal and business use) and by a local school. The superior court granted
a motion for summary judgment by the Commissioner, denied the deal-

9. 226 Ga. 427, 175 S.E.2d 660 (1970).
10. 1970 Survey at 31.
II. 1970 Survey at 32.
12. 226 Ga. 456, 175 S.E,2d 649 (1970), cert. granted, U.S. - 91 S.Ct. 10 (1970).
13. Id. at 461, 175 S.E.2d at 652.
14. 123 Ga. App. 168, 179 S.E.2d 678 (1971).
15. Id. at 169, 179 S.E.2d at 679.
16. Ga. Rules 560-12-2-.09(5) (Rev. 1971). This Rule is cited as 560-12-2-.9(5) in Bailes Olds-

mobile, Inc. v. Hawes, 122 Ga. App. 395, 177 S.E.2d 170 (1970).
17. 122 Ga. App. 395, 177 S.E.2d 170 (1970).

[Vol. 23



ADMINISTRA TIVE LA W

er's similar motion and certified the denial for direct review. The Geor-
gia Court of Appeals held, inter alia, that the regulation of the Commis-
sioner was not inconsistent with the Georgia Sales and Use Tax Act and
that it created nothing but a rebuttable presumption. The dealer had the
burden of rebutting the prima facie presumption and since he failed to
raise an issue of fact, the superior court was correct in granting the
Commissioner's motion for summary judgment. 8

Although the decision in Health Department v. Henson" is not di-
rectly related to administrative law, a comment of the court relating to
an attempted defense of the appellee is related to administrative law. The
department filed in Cobb Superior Court a complaint to enjoin appellee
from operating a restaurant which was alleged to be in violation of the
county sanitary laws and regulations and a motel for which appellee had
not received a permit to operate. The lower court granted an injunction
as to the restaurant which had previously received a permit but which
had been revoked subsequent to an administrative hearing but denied an
injunction as to the operation of the motel for which an application for
a permit had been filed but on which no administrative hearing had been
held. The department appealed the denial of the injunction as to the
operation of the motel. The supreme court held that the lower court had
erred in not granting an injunction as to the operation of the motel since
no statutory provision authorized the operation of a motel while an
application for a permit is pending. 20 The operator raised as a defense
to the injunctive request the alleged wrongful withholding of a permit.
The supreme court held that the operator's remedy "for a wrongful
withholding . . . is by means of appeal, as provided by § 88-305 (Ga.
L. 1965, pp. 499, 520); hence, this contended defense could not be raised
for the first time as a defense to the injunction proceedings in an answer
thereto, as was here attempted."'2

Although Allstate Insurance Co. v. Bentley22 will be discussed, I am
sure, in the survey article on Insurance, the administrative law aspect
of the case should be mentioned in this article. Allstate notified the
Insurance Commissioner that it had raised its rates as to the homeown-
ers' insurance, the Commissioner directed Allstate, citing various rea-
sons, to bring its rates into compliance with the law. Allstate refused and
the Commissioner ordered Allstate to show cause why an order dis-

18. Id. at 397, 177 S.E.2d at 172.
19. 226 Ga. 801, 177 S.E.2d 710 (1970).
20. Id. at 802, 177 S.E.2d at 711.
21. Id.
22. 122 Ga. App. 738, 178 S.E.2d 700 (1970).
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approving the new rates should not be issued by the Commissioner. A
hearing was held before the Commissioner and an order was subse-
quently entered disapproving the new rates. The superior court affirmed
the Commissioner and an appeal was taken to the Georgia Court of
Appeals. First, at the opening of the hearing before the Commissioner,
the Commissioner stated:

The record of Allstate has been one of an intensive competitive, inten-
sively competing company in this State. It has had rather tight and
rigid practices in some areas that we will talk about on other occasions
but the record of Allstate has been one of a vigorously competing
company. And the purpose of this hearing this morning is to attempt
to lay the record clear and insist that Allstate continue to do what it
has been advertising that it is doing, compete for business.Y

After the hearing, the Commissioner found as a conclusion of law that
there was not a reasonable degree of competition in the area of home-
owner's insurance and the court held that the above statement by the
Commissioner was sufficient to refute his conclusion of law. The court
of appeals stated:

Certainly he takes administrative notice that this particular company
'a vigorously competing company' is an 'intensively competing com-
pany in this State'. This being so, obviously it is incongruous to say in
a hearing where its rates alone are questioned, that its rates are exces-
sive because there is not a reasonable degree of competition existing in
the industry.5

As to the judicial review of findings of the Commissioner under the 1967
statute [which has been described by the Attorney General as an "open
competition" statute],25 the Insurance Code provides that "the findings
of the Commissioner as to any fact, if supported by substantial evidence
upon consideration of the record as a whole, shall be conclusive. ' 26

Additionally, the Insurance Code provides that a reviewing court shall
set aside findings and conclusions which are found by a reviewing court
to be "unsupported by substantial evidence upon consideration of the
record as a whole." '

2

The court of appeals then concluded that the above-quoted provisions
present

23. Id. at 746, 178 S.E.2d at 707.
24. Id. at 746-47, 178 S.E.2d at 707.
25. Id. at 744, 178 S.E.2d at 705.
26. GA. CODE ANN. § 56-227(l)(c) (Rev. 1971).
27. GA. CODE ANN. § 56-227(3)(b)(v) (Rev. 1971).
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a broader scope for judicial inquiry on review than in most appeals
from fact finding bodies (e.g., those from the State Board of Work-
men's Compensation) where any evidence supporting a finding of fact
is sufficient to require the courts to honor it as conclusive and irrefut-
able. Here substantial evidence is required to support a fact found be-
fore it is conclusive on reviewing courts. This broader scope of judicial
review does not mean that the courts will superimpose their views of
the facts over those of the fact finder. It does mean that facts arbitrar-
ily, capriciously, or indifferently drawn without substantial evidence
supporting them in the record as a whole are not binding on reviewing
courts. 28

The court then found that certain findings of facts by the Commis-
sioner were not supported by substantial evidence and some were only
partially supported. However, the court held that even if accorded effi-
cacy the record as a whole did not justify the conclusions of law reached
by the Commissioner and the court reversed same. 29

On certiorari to the Georgia Supreme Court, the court of appeals'
decision was reversed in part and affirmed in part.? The court of ap-
pealS3' vacated its judgments and made the holding of the supreme court
the holding of the court of appeals except as to that part of the decision
not considered by the supreme court, all on matters other than the
administrative law points discussed herein.

OPINIONS OF THE ATTORNEY GENERAL 32

By Ga. Laws, 1937, p. 414, the State Board of Eugenics was created
and pursuant to the authority vested in said Board, the Board adopted
rules and regulations. Said rules and regulations were filed with, printed
and distributed by the Secretary of State in accordance with the
G.A.P.A.3 In 1970, the General Assembly repealed the Act creating the
State Board of Eugenics.3 Although the Act creating the Board had
been repealed, the rules and regulations of said State Board had not been
repealed and thus were contained in the Official Compilation with no

28. 122 Ga. App. at 750-51, 178 S.E.2d at 709.
29. Id. at 751, 178 S.E.2d at 709-10.
30. Bentley v. Allstate Ins. Co., 227 Ga. 708, 712, 182 S.E.2d 770, 773 (197 1).
31. 124 Ga. App. 279, 183 S.E.2d 520 (1971).
32. An attempt has been made by the author to obtain the opinions of the Georgia Attorney

General during the survey period which relate to the G.A.P.A. However, no assurances can be given
that all such opinions have been obtained. The opinions herein discussed are presented for the
information of the reader.

33. Ga. Rules, ch. 190 (Rev. 1971).
34. Ga. Laws, 1970, pp. 683, 688.
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indication as to the status of the Board of Eugenics. An opinion was
requested by the Office of Secretary of State as to the status of these
rules and regulations. By an unofficial Opinion dated December 21,
1970, the Attorney General responded to the inquiry as follows:

This is in response to your request for an opinion as to whether the
appeal of the Act creating the State Board of Eugenics (Ga. L. 1937,
p. 414) automatically repealed the Rules and Regulations passed by the
Board, or whether the Board must repeal same in order to allow you
to remove them from the Official Compilation Rules and Regulations
of the State of Georgia.

Since Ga. L. 1970, pp. 683, 688, repealed the Act creating the State
Board of Eugenics, the Board is no longer in existence and could not,
therefore, repeal its Rules and Regulations or perform any other func-
tion. However, I do not think the repeal of the Act was technically a
repeal of Rules and Regulations passed pursuant thereto. Nevertheless,
the Board had authority under Ga. L. 1937, pp. 414, 416, to promul-
gate Rules and Regulations only "for the enforcement and promulga-
tion of this Act." Therefore, since the Act is gone, there is nothing left
to enforce. While technically not repealed, these Rules and Regulations
are merely vestigial and may be removed from the Official Compilation
Rules and Regulations of the State of Georgia at your discretion and
without further authorization. 5

On July 20, 1965, the State Board of Education filed with the Secre-
tary of State its rules and regulations 36 that were effective on July 1,
1965, the date the G.A.P.A. became effective, under the provisions of
the Act that each State agency covered by the Act file within 20 days of
the effective date of the G.A.P.A. all of its rules and regulations in effect
on the date the Act became effective otherwise the rules and regulations
would be null and void.37 Subsequently, on January 20, 1971, the State
Board adopted a resolution whereby it took the position that the rules
of the State Department of Education should have never been filed under
the G.A.P.A. and authorized the State School Superintendent to so
notify the Secretary of State and to withdraw said rules and regulations.
On March 16, 1971, the Superintendent requested that the Secretary of
State remove the rules and regulations of the State Board of Education
from the Official Compilation. The Secretary of State requested the
Attorney General's Opinion as to his authority to comply with the

35. OP. ATT'Y GEN., 1970, p. -_ (December 21, 1970).
36. Ga. Rules, ch. 160 (Rev. 1971).
37. GA. CODE ANN. § 3A-105(d) (Supp. 1970).
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request and the Attorney General responded by an Official Opinion
dated March 25, 1971.38

The State Board's request for withdrawal was based upon the ground
that its rules and regulations do not constitute "Rules" under the
G.A.P.A . 3 and thus are not covered by the G.A.P.A. and need never
have been filed. Also, with the State Board's request was a statement as
to each of its rules and regulations and the exemption which it believed
applicable under Ga. Code Ann. § 3A-102(f) (Supp. 1970).

As an initial response to the inquiry, the Attorney General stated:

While cursory review of the regulations and claimed exceptions would
appear to make the Department of Education's position in each in-
stance at least arguable if not probable, the mixed questions of law and
fact involved lead one to conclude that ultimate resolution could be
achieved only in the courts and with respect to each separate regulation
or policy statement. For this office to attempt to reach a conclusion
as to each one of the. regulations and policy statements in question
would obviously involve an inordinate amount of time and energy.
Fortunately, however, this rather frightening prospect is wholly
avoided by the fact that this task is not necessary to answer the question
you pose-which is more simply your authority to comply with the
State Board's withdrawal request.4 0

Thus, in answer to the question as to the authority of the state agency
to withdraw previously filed rules, the Attorney General concluded, as
follows:

As I see it, the Administrative Procedure Act is rather clear as to whose
responsibility and decision it is to say which, if any, of a particular
agency's policies and regulations must be kept on file with the Secre-
tary of State. Under the Act, this responsibility belongs to the agency
which promulgates the rule. This is seen in Ga. Code Ann. § 3A-104
which provides that prior to adoption of a "Rule" the agency must
give notice of its intended action, and in Ga. Code Ann. § 3A-105
which provides that in order to effectuate its "Rules" the agency must
file the same in the office of the Secretary of State. The only penalty
which the Administrative Procedure Act provides for an agency's fail-
ure to file those policies and regulations which constitute "Rules"
under Ga. Code Ann. § 3A-102(f) is that any such policy or regulation,
if not on file, is invalid. See Ga. Code Ann. § 3A-103(4)(b). This is
the risk which the agency bears if it is mistaken in its decision as to

38. Op.. ATT'y GEN., 1971, p. - (March 25, 1971).
39. GA. CODE ANN. § 3A-105(f) (Supp. 1970).
40. Op. ATT'Y GEN., 197 1, p. -_ (March 25, 197 1).
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the Act's inclusion or exclusion of a policy or regulation. While it is
true that the language of the Act is geared to the initial filing of a Rule,
I am-aware of no difference in principle between an initial decision not
to file and a subsequent decision to withdraw that which has already
been filed. In the context of the purposes for which the Act was
adopted, its requirements and its penalties, both situations would seem
to be the same. Consequently, I am of the opinion that a State agency,
at its own risk (i.e., possible invalidity of a regulation which in law and
fact does constitute a "Rule" within the meaning of the Act) may
withdraw regulations which it has filed with the Secretary of State if
and when it subsequently decides that such regulations are not covered
by and need not be filed under the Act.4 '

In the only other Opinion of the Attorney General to come to the
author's attention, the Joint Secretary of the State Examining Boards,
Office of the Secretary of State, inquired of the Attorney General as to
whether a Resolution adopted by a State Board and entered on the
minutes of the Board has the same force and effect as a rule and regula-
tion adopted under the G.A.P.A.

In response to the inquiry the Attorney General quoted the definition
of a "Rule" as found in the G.A.P.A., 43 and stated that:

Any rule, regulation, resolution, etc., by whatever name called, which
falls under the quoted definition of a "Rule" must be adopted pursuant

4 1. Id. at p.

42. Op. ATT'Y GEN., 1971, p. -_(September 10, 1971).
43. GA. CODE ANN. § 3A-102(f) (Supp. 1970) provides, as follows:

(f) "Rule" means each agency regulation, standard or statement of general applica-
bility that implements, interprets or prescribes law or policy, or describes the organiza-
tion, procedure, or practice requirements of any agency. The term includes the amend-
ment or repeal of a prior rule but does not include the following:

I. Statements concerning only the internal management of an agency and not affect-
ing private rights or procedures available to the public;

2. Declaratory rulings issued pursuant to section 3A- 112;
3. Intra-agency memoranda;
4. Statements of policy or interpretations that are made in the decision of a contested

case;
5. Rules concerning the use or creation of public roads or facilities which are commu-

nicated to the public by use of signs or symbols;
6. Rules which relate to the acquiring, sale, development and management of the

property (both real and personal) of the State or of an agency;
7. Rules which relate to contracts for the purchase and sales of goods and services

by the State or of an agency;
8. Rules which relate to the employment, compensation, tenure, terms, retirement or

regulation of the employees of the State or of an agency;
9. Rules relating to loans, grants and benefits by the State or of an agency;

10. The approval or prescription for the future of rates or prices. (Acts 1964, pp. 338,
340; 1965, pp. 283, 284-286.)
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to the Administrative Procedure Act if it is to be valid against any
person or party. Ga. Code Ann. § 3A-103(b). In other words, a Board
"resolution" having the effect of a "Rule" as defined by the Adminis-
trative Procedure Act must be adopted pursuant to the procedure for
adoption of rules, i.e., Ga. Code Ann. §§ 3A-104-107.4

ADMINISTRATIVE STATUTES ENACTED BY 1971 GENERAL ASSEMBLY

Several statutes were enacted during the survey period which should
be of interest to persons concerned with administrative law.4 5

Perhaps one of the most potentially important statutes enacted by the
1971 General Assembly was the statute" which authorized the Governor
to reorganize the Executive Branch of State Government. Of course, at
the time of the distribution of this article the General Assembly will have
considered reorganization and the outcome thereof will be known.

By a new statute,47 the 1971 General Assembly enacted revised laws
relating to the State Personnel Board and the State Merit System. The
Georgia Surface Mining Act of 1968 was amended48 in several ways,
including the grant of authority to the Board to file equitable petitions
seeking an injunction against anyone violating any of the provisions of
the Act4" creating the Board.

The 1971 General Assembly also amended the statutes 0 relating to the
practice of medicine so as to authorize an alien who qualifies, except as
to citizenship, to obtain a license if he has resided within the United
States for one year and files a notice of intention to become a citizen of
the United States.5' Ga. Code Ann. § 84-1109 (Rev. 1970) was amended
so as to provide, inter alia, for annual renewal of certificates to practice
optometry, annual registration fees and the forfeiture and restoration of
certificates. 2

The Georgia Health Code3 was amended so as to require anyone who
desires to hold or promote a mass gathering in Georgia which is likely

44. Op. Arr'y GEN., 1971, p. -(September 10, 1971).
45. Needless to say, not all statutes which dealt in some way with administrative law can be

discussed. However, those statutes considered most interesting to the practitioner will be mentioned.
46. Ga. Laws, 1971, p. 4.
47. Ga. Laws, 1971, p. 45. The new Act was amended by Ga. Laws, 1971, p. 832, so as to

provide that employees of the Legislative Branch could be granted Merit System status.
48. Ga. Laws, 1971, p. 200.
49. Ga. Laws, 1968, p. 9.
50. GA. CODE ANN. ch. 84-9 (Rev. 1970).
51. Ga. Laws, 1971, p. 223.
52. Ga. Laws, 1971, p. 234.
53. GA. CODE ANN. tit. 88 (Rev. 1963).

19721
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to attract five thousand people or more for fifteen consecutive hours or
more to obtain a permit 4

A new state examining board, the Georgia State Board of Electrical
Contractors, was created so that a license is now required for certain
persons engaging in the business of electrical contracting." Also, a Geor-
gia Firefighter Standards and Training Council was established primar-
ily to set uniform minimum standards for the employment and training
of firefighters.5

The 1971 General Assembly also enacted the "Out of State Land
Sales Act"57 which sets certain regulations as to the advertising, sale or
exchange in Georgia of land located in another state and provides that
persons engaged in such sales must obtain a license from the Secretary
of State as the Securities Commissioner.5 8

Finally, a new Georgia State Board of Barbers was created by the
1971 General Assembly.5 9

RECENT DEVELOPMENTS IN THE SECRETARY OF STATE'S OFFICE

As was reported in the last survey article,60 the Secretary of State
contracted with a law book publisher and codifier of rules and ordi-
nances to assist in the preparation of a recompilation and revision of the
Official Compilation, Rules and Regulations, State of Georgia, and to
assist in the preparation of a detailed subject matter index of the Official
Compilation. The recompilation and revision has now been completed
and at the time of the distribution of this survey article all reprinted rules
and regulations should have been mailed to subscribers of the Official
Compilation.

In the recompilation and revision, those rules and regulations have
been removed that have been superseded by subsequently adopted rules
and regulations and all such amendments have been inserted in their
proper places. Additionally, all newly adopted rules and regulations have
been placed in their proper places in the Official Compilation. For those
agencies whose rules have been substantially amended, the rules were
reprinted in their entirety and for those agencies that have had few
amendments only the pages containing said amendments were reprinted.

54, Ga. Laws, 1971,p. 252; GA. CODE ANN. §§ 88-1201aet seq. (Rev. 1963).
55. Ga. Laws, 1971, p. 583.
56. Ga. Laws, 1971, p. 693.
57. Ga. Laws, 1971, p. 856.
58. Ga. Laws, 1971, pp. 856, 861.
59. Ga. Laws, 1971, p. 870.
60. 1970 Survey at 42-43.
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An Administrative History has been added after each rule that has
been amended showing the date the original rule was filed and its effec-
tive date, unless it was originally filed within twenty days of the effective-
ness of the G.A.P.A. as a rule in effect when the G.A.P.A. became
effective, in which case the Secretary of State's Office has no knowledge
of the date it became effective. Also, the Administrative History con-
tains the filing dates and effective dates of all newly adopted rules and
the amendments to all rules originally filed.

Currently, the Secretary of State's Office is undertaking the prepara-
tion of a detailed subject matter index for the Official Compilation
which will be mailed, as soon as it is finished and printed, to all subscri-
bers.

Finally, the Secretary of State has adopted a new procedure for the
filing of rules in the volumes of the Official Compilation. With the new
procedure, each month new or amendatory rules are mailed to all sub-
scribers along with an instruction sheet listing the old pages in the
Official Compilation which should be removed and the new pages which
are to be inserted. This system is similar to the system that is used by
most legal loose-leaf services. With the implementation of the new filing
system, it is now not necessary to keep in the back of each volume of
the Official Compilation all repealed rules as was previously the case.

A copy of every rule ever adopted and filed under the G.A.P.A. is kept
by the Secretary of State, with an additional copy being kept in the State
Department of Archives for safekeeping.

For those attorneys that might wish to subscribe to the Official
Compilation, the six volume set is available from the Secretary of State
for $75.00, plus $10.00 for each annual supplement. Thus, with supple-
ments for the years 1967, 1968, 1969, 1970, 1971 and 1972, a complete
set costs only $135.00.

STATE AGENCIES WHICH HAVE FILED RULES AND REGULATIONS WITH

THE SECRETARY OF STATE UNDER THE G.A.P.A.

The last survey article" contained a list of all state agencies that had
filed rules and regulations through November 30, 1970. Since said date,
and as of November 1, 1971, the following state agencies have filed rules
and regulations for the first time under the G.A.P.A.:

61. ld. at 43.
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G.A.P.A. Control Number State Agency

464 Peace Officers [filed February 12, 1971;
effective March 4, 19711

685 State Dealers in Used Motor Vehicle
Parts [filed May 27, 1971; effective
June 16, 1971]

750 State Board of Examiners for Certified
Water and Waste-Water Treatment
Plant Operators [filed October 8, 1971;
effective October 28, 197 1]


