
EVIDENCE-AN ARCHAIC PRACTICE
ABANDONED-CROSS-EXAMINATION NO LONGER

WAIVES OBJECTION

In Carlton Co. v. Poss,' the Georgia Court of Appeals ruled that the
Carlton Company had not waived its objection to testimony by cross-
examining the witness on the same subject matter since the cross-
examination was not a mere rehash of the direct testimony but elicited
new evidence which was essential to establish the very basis of its objec-
tion that the direct testimony was irrelevant as a matter of law.

Poss's automobile ran into the rear of defendant company's truck on
a relatively level stretch of Interstate 75 during a misting rain early one
morning. The truck driver testified that he was traveling at only ten or
fifteen miles per hour because his engine had "quit." He said he had not
hit the brakes, but had switched on his four-way flasher lights and was
attempting to slow down enough to pull over onto the grass shoulder
without jack-knifing.

The trial court allowed the plaintiff to introduce testimony concerning
a state trooper's driving experience on Interstate 75. The defendant
company objected to such testimony on the ground that there was no
similarity of conditions between the trooper's experience and the colli-
sion in this case and that the testimony was therefore irrelevant as a
matter of law. The trial court overruled the defendant's numerous objec-
tions and allowed the tesimony. Then the defendant cross-examined the
trooper on the same subject matter and elicited testimony which showed
the dissimilarity of the two occurrences and therefore destroyed the
relevancy of the direct evidence. There was a judgment for the plaintiff
Poss and the defendant company appealed -asserting that the trial court
erred in allowing the trooper's testimony over objection since it was
irrelevant as a matter of law. However, the plaintiff contended on appeal
that the defendant had waived any objection to the trooper's testimony
when it cross-examined him on the same subject matter.

The court of appeals agreed with the defendant company and reversed
the trial court on the ground that the trooper's testimony should not
have been allowed since it was irrelevant as a matter of law. It held that
the defendant company had not waived its objection to the testimony by
cross-examining on the same subject matter since the cross-examination
was not a mere rehash of the direct testimony, but elicited testimony

1. 124 Ga. App. 154, 183 S.E.2d 231 (1971), affd, 228 Ga. 402, 185 S.E.2d 803 (1971).
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which destroyed the relevance of the direct testimony.
The Poss court stated that under the former rule2 in Georgia the

defendant company would indeed have waived its objection to the testi-
mony by cross-examining on the same subject matter and that there
would have been nothing for the appellate court to consider. It expressed
dissatisfaction with a "line of cases" purporting to stand for the old
rule, but did not bother to list this "line of cases." 3 Indeed, it did not
even list one of them.

Only two recent cases deal with this subject.' Hopper v. McCord5 a
1967 case, stated that where a party, either before or after objecting to
certain testimony of a witness, elicits from the same or another witness
testimony substantially to the same effect as that objected to, he thereby
waives any objection he may have had. Rabun v. Wynn 6 is cited in
support of this proposition. That case held that the evidence, even if
erroneous as contended, did not require a reversal because counsel for
the defendant, on cross-examination of the witness and with full knowl-
edge of the character of the evidence to be expected, elicited substantially
the same testimony as that to which he objected.

It should be noted that Hopper and Rabun are stating a proposition
with which the Poss court agrees. The Poss court said the objection was
not waived where the testimony elicited on cross-examination was not a
rehash of the direct testimony, but that it was logical to consider it
waived where it was simply a rehash of the direct testimony. 7 it points
out that trial tactics handbooks deride the practice of covering the same
ground on cross-examination as was covered on direct, and says the
objection should be waived in such instances. It is only where the cross-
examination tends to destroy the effect of the direct examination that

2. I1 E.G.L. Evidence § 11 (1967) cited Eller v. Roan & Lamb, Inc., 193 Ga. 877, 20 S.E.2d

253 (1942), as the case which stood for the stated rule. It is interesting to note that that case has
no connection whatever with the waiver of objection by asking about the same subject matter on

cross-examination. In Eller. it appeared from the record and the bill of exceptions that the correct-
ness of the judgment depended on evidence introduced upon the hearing and considered by the trial
judge. Since the bill of exceptions did not contain any evidence or specify anything as a brief of
evidence, no error appeared and the judgment was affirmed.

3. 124 Ga. App. at 155, 183 S.E.2d at 233.
4. Southern Ry. v. Allen, 118 Ga. App. 645, 165 S.E.2d 194 (1968); Hopper v. McCord, 115

Ga. App. 10, 153 S.E.2d 646 (1967). There are so few cases because as a practical matter the
problem very seldom arose. The trial courts were allowing cross-examination without a waiver of
the objection provided the attorney stated beforehand that he wished to preserve his objection and
only go into the subject matter elicited on direct in an attempt to explain or discredit it.
5. 115 Ga. App. 10, 153 S.E.2d 646 (1967).
6. 209 Ga. 80, 70 S.E.2d 745 (1952).
7. 124 Ga. App. at 156, 183 S.E.2d at 233.
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the Poss court would preserve the objection.
The other recent case, Southern Railway v. Allen,' was decided by the

court of appeals in 1968. This case is more similar to the Poss case with
respect to the matter the court was considering. It is the only case which
refers to cross-examination attempts to weaken the effect of the testi-
mony elicited on direct examination rather than simply cross-
examination which restates the direct testimony. The case says that
requiring a party to waive his objection to the admission of evidence if
he choses to cross-examine in an attempt to weaken its effect (when faced
by the hard fact that it is before the jury), gives the party a Hobson's
choice at best. However, the court applied the rule because even if the
offending testimony were removed, the same fact would have remained
in the record through other testimony. It cited two cases to support its
position.' The first, Fluker v. State,"' was simply an earlier statement of
Hopper and Rabun. In fact, it was cited in Rabun. All three cases state
that the objection to the testimony introduced on direct examination is
waived if the cross-examination elicits substantially the same testimony
as that elicited on direct. However, they make no mention of cross-
examination which is not a rehash of the direct, but elicits testimony
tending to destroy the effect of the direct. The second case, McCowen
v. McCord," simply held that the trial court's ruling did not prejudice
the party, since substantially the same evidence as that objected to was
admitted into the record without objection.

The Poss court is in accord with the cases cited by Allen to support
its ruling, but differs with the ruling as such. Since Allen is the only case
standing in the way of the Poss court's very limited ruling, it would seem
that the court needed only to reinterpret the cases cited by Allen and
overrule that case. However, the court chose to ignore all Georgia
cases-not even mentioning one of them by name-and cite a case
handed down by the North Carolina Supreme Court in 1927.12

The North Carolina case made an extensive study of the question of
whether an objection should be waived when a party choses to cross-
examine in an attempt to explain the evidence or destroy its probative
value. It concluded the great weight of authority supported preserving
the objection in such an instance. A passage from American

8. 118 Ga. App. 645, 165 S.E.2d 194 (1968).
9. Fluker v. State, 184 Ga. 809, 193 S.E. 749 (1937); McCowen v. McCord, 49 Ga. App. 358,

175 S.E. 593 (1934).
10. 184 Ga.809, 193 S.E. 749 (1937).
i1. 49 Ga. App. 358, 175 S.E. 593 (1934).
12. Shelton v. Southern Ry., 193 N.E. 670. 139 S.E. 232 (1927).
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Jurisprudence was quoted which summarized the court's opinion on the
matter. The Poss court also quoted the passage.

There are cases holding that objections to testimony are waived when
the objecting party on cross-examination subsequently goes into the
same matter, but this is clearly contrary to the weight of authority. It
would indeed be a strange doctrine, and a rule utterly destructive of the
right and all the benefits of cross-examination, to hold a litigant to have
waived his objection to improper testimony because, by further inquiry.
he sought on cross-examination to break the force or demonstrate the
untruthfulness of the evidence given in chief, in the event, as would most
usually occur, that the witness should on his cross-examination repeat
or restate some or all of his evidence given on his direct examination. 3

The Poss court made no mention of the fact that the passage from
American Jurisprudence which it so heartily adopted was also quoted
in a decision it handed down in 1948.1 The 1948 decision not only quoted
the same passage, but did so in support of the rule the Poss court
adopted. The 1948 court was quoting the passage because it felt the
situation discussed was analogous to the one it was considering. There-
fore., it was dicta. Nevertheless, as it was strong dicta in support of the
Poss court's ruling, it is difficult to see why the court failed to mention
the decision.

Indeed, the 1948 court quoted another passage from American
Jurisprudence and in so doing advanced an argument which the Poss
court omitted from its reasons for abolishing what it termed the old rule.
"To constitute a waiver, the right or privilege alleged to have been
waived must have been in existence at the time of the alleged waiver.' 5'

5

At the time of the alleged waiver in the Poss case, i.e., the cross-
examination, the right of objection alleged to have been waived had
already been taken by the ruling of the trial court and was therefore not
in existence. Hence, it could not be waived.

The Poss court reasoned that had it decided otherwise, it would have
placed lawyers in the dilemma of either allowing unchallenged testimony
to go to the jury in its full force or preserving their objection to its
admission. It denounced such a "supporting theory" of justice.'" If the
lawyer cross-examined what he considered to be improper testimony. he
would have waived his objection thereby and would be unable to appeal

13. 53 AM. JUR. Trial § 143 (1945).
14. Phillips v. Smith, 76 Ga. App. 705, 47 S.E.2d 156 (1948).
15. 56 AM. JUR. Waiver § 13 (1947).
16. 124 Ga. App. at 156, 183 S. E.2d at 233.
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on that point. The attorney would have to make a split second decision
whether to take his chances with the jury or the appellate court. if he
chose to cross-examine, all of' his hopes rested on discrediting the impro-
per testimony to such an exten' that the jury would disregard it; if he
chose to be able to appeal on the point, he had to allow the testimony
to go to the jury in its full force. It is difficult to see what just purpose
would be served by placing the attorney in such a dilemma. The Poss
court wisely removed Georgia lawyers from such a dilemma -- even
though it did go about such in a peculiar manner.

The great need for such a rule as that propounded by the Poss court
can be seen not only through the reasoning supporting the rule, but also
by an examination of the rule in other states and most particularly the
comparatively early dates in which those courts set down the rule.' 7

Indeed, the need was so pressing that legislation concerning the matter
was passed between the time of the trial court decision and the Poss
appellate court decision. The Governor of Georgia signed an act on
April 5. 1971 -some two months before Poss was handed down-which
stated a rule in accord with the majority view. Ga. Code Ann. § 38-17 13
now reads as follows:

If, on direct examination of a witness, objection is made to the admissi-
bility of evidence. neither cross-examination of the witness on the same
subject matter nor the introduction of evidence on the same subject
matter shall constitute a waiver of the objection made on direct exami-
nation. t

Whether the act was passed because of dissatisfaction with Allen or
because the legislature finally realized most states had adopted a similar
rule half a century ago is not clear.

The Poss court cited the act with approval and used it as a sort of

17. Marsh v. Snyder. 14 Neb. 237, 15 N.W. 341 (1883): Martin v. New York, N.H. & II. Ry..
103 N.Y. 626, 9 N.F. 505 (1886) Barker v. St. Louis I. M. & S. Ry.. 126 Mo. 143. 28 S.W. 866
(1894) Scarbrough v. Blackman, 108 Ala. 656. 18 So. 735 (1895) Washington Tp. Farmers' Co-
operative Fuel & Gaslight Co. v. McCormick. 19 Ind. App. 667. 49 N.E. 1085 (1898): Richardson
v. Webster City. III Iowa 27. 82 N.W. 920 (1900): Chicago City Ry. v. Uhter, 212 Ill. 174, 72
N.E. 195 (1904): United Rys. & Elec. Co. v. Corbin, 109 Md. 42, 72 A. 606 (1909): Finkelstein v.
Keene Elec. Ry., 75 N.H. 303. 73 A. 705 (1909): Offit v. State, 5 Oki. Cr. 48, 113 P. 554 (191 1):
Cathey v. Missouri K. & T. Ry., 104 Tex. 39. 133 S.W. 417 (1911); Mclluane v. First Nat'l Bank,
33 S.D. 389, 146 N.W. 574 (1914): First State Bank v. Kelly, 30 N.D. 84, 152 N.W. 125 (1915);
Virginia Ry. & Power Co. v. Davidson's Adm'r, 119 Va. 313. 89 S.E. 229 (1916); Poteet v.
Imboden. 77 W. Va. 570. 88 S.E. 1024 (1916): Jameson v. Tully. 178 Cal. 380. 173 P. 577 (1918);
First Nat'l Bank v. Middleton. 61 Mont. 209. 201 P. 683 (1921): Wallace v. American Life Ins.
Co., II I Or. 510, 225 P. 192 (1924): Green v. Shaw, 136 S.C. 56, 134 S.E. 226 (1926); Shelton v.
Southern Ry., 193 N.C. 670, 139 S.E. 232 (1927).

18. GA. Co i- A'y. § 38-17 13 (Supp. 1971).
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postscript which incidentally supported its holding. It is difficult to say
just how much the statute affected the court's decision since it was not
controlling. The court did not hand down a rule which went as far as
the statute, for the court required the cross-examination to discredit the
direct testimony in order to preserve the objection, whereas the statute
makes no such requirement. However, the court did reach the same
result as would have been reached if the statute had been applicable.
Since Georgia now has both case law and a statute allowing cross-
examination without waiver of objection, the matter should be settled
and Georgia is finally in accord with the vast majority of jurisdictions
on this matter.

L. WAYNE GILLELAND


