
CONSTITUTIONAL LAW-DUE PROCESS-PARENTAL
TORT LIABILITY SOLELY ON BASIS OF PARENT-CHILD

RELATION HELD UNCONSTITUTIONAL

Corley v. Lewless,' decided June 17, 1971, represents a circumvention
by the Georgia courts of the legislature's right to decide when public
policy justifies liability without fault in tort.

Plaintiff alleged that he sustained personal injuries which were caused
by a piece of brick or stone thrown by Bruce Brady, a twelve-year-old
minor. The complaint entailed two separate causes of action: (1) against
Bruce Brady by reason of his negligence;' and (2) against Bruce's
mother, Mrs. Doris Brady, and his uncle, Edward Corley, by reason of
the liability imposed by Ga. Code Ann. § 105-113 (Rev. 1968).1 The
adult defendants filed motions for summary judgment on the grounds,
inter alia, that the statute violated the due process clauses of the State'
and Federal' Constitutions. These motions were denied by the trial court
and the ruling was certified for direct appeal to the Supreme Court of
Georgia. On appeal, reversed. Held, section 105-113 is an imposition of
liability without fault, and as such, is void under the due process clauses
of the State and Federal Constitutions.

As of 1970, 46 states had parental liability statutes of some type, two
of them having been in existence for more than one hundred years.6 Very
few constitutional challenges have been brought against these enact-
ments, but the courts that have considered the question have uniformly
upheld their validity. In Board of Education v. Hanson,7 the New Jersey

1. 227 Ga. 745, 182 S.E.2d 776 (1971).
2. This part of the complaint was met with a motion for summary judgment. The motion was

overruled, and an appeal was taken which resulted in a ruling that Bruce Brady, as a minor
defendant under the age of thirteen, was immune from suit under Ga. Code Ann. § 105-1806 (Rev.
1968). Brady v. Lewless, 124 Ga. App. 858, 186 S.E.2d 310 (1971).

3. Every parent or other person in loco parentis having the custody and control over a
minor child or children under the age of 17 shall be liable for the wilful and wanton acts
of said minor child or children resulting in death, injury or damage to the person or
property, or both, of another. This section shall be comulative and shall not be restrictive
of any remedies now available to any person, firm or corporation for injuries or damages
arising out of the acts, torts or negligence of a minor child under the 'family-purpose
car doctrine' or any statutes now in force and effect in the State of Georgia. Ga. Laws,
1966, p. 424 [hereinafter cited in the text as section 105-1131.

4. GA. CONST. art. I, § 3 (1945), GA. CODE ANN. § 2-103 (Rev. 1948), which is virtually
identical to the due process clause of the fourteenth amendment of the Federal Constitution.

5. U.S. CONST. amend. XIV, § 1.
6. 55 IowA L. REv. 1037 (1970). This article includes a list of all parental liability statutes in

effect at the time as well as a breakdown of their major provisions.
7. 56 N.J. Super. 567, 153 A.2d 393 (1959).
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court considered the due process standard for a parental liability statute
which imposed liability on the parents of public school pupils for dam-
ages to school property' and had no difficulty in holding that, since the
use of the public schools was voluntary, liability without fault could be
imposed by the legislature for valid public policy reasons. Protection of
public school property was held to be such a reason. A more difficult
decision was faced by the court in Kelly v. Williams9 where the Texas
version of the statute0 was attacked as unreasonable, arbitrary, capri-
cious, and discriminatory. The statute was upheld under both the due
process and equal protection concepts, the court finding a legitimate
public policy in the notion that as between the parents and the victim,
fairness dictated that the parents should pay." The North Carolina
statute" survived the due process challenge in General Insurance Co. v.
Faulkner.'3 The court noted that the policy of the statute was not
compensation of the victim but was, rather, a penalty imposed with a
view towards curbing juvenile delinquency. This was held to be a proper
policy for the state to pursue. Finally, Mahaney v. Hunter Enterprises,
Inc." sustained the validity of the Wyoming statute. 5 After citing both
the Kelly case and the Faulkner case the court found that the statute
did not violate the due process clause because it was a proper exercise
of the police power.

In the instant case, after reviewing the common law as it relates to
parental liability in tort," and asserting its applicability in Georgia, the

8. N.J.S.A. 18:14-51 (1940).
9. 346 S.W.2d 434 (Tex. Civ. App. 1961).
10. TEX. REV. CIV. STAT. ANN. art. 5923-1 (Vernon Supp. 1972). This statute allows recovery

only for malicious and wilful damage to property by children between the ages often and eighteen.
At the time of the Kelly case, the amount of damages was limited to $300 but this was later
amended to $5,000. For comment on this statute, see 37 TEX. L. REV. 924 (1959).

II. The court quotes from 3 VILL. L. REV. 529 (1958) which contains a good background and
analysis of parental liability statutes.

12. N.C. GEN. STAT. § 1-538.1 (Rev. 1969). This statute allows recovery only for malicious or
wilful damage to property by children under the age of eighteen. The amount of damages is limited
to $500. For comment on this statute, see 40 NC. L. REV. 619 (1962).

13. 259 N.C. 317, 130 S.E.2d 645 (1963). For comment, see 37 TEMP. L. Q. 245 (1964).
14. 426 P.2d 442 (Wyo. 1967).
15. WYo. STAT. § 14-5.1 (1965). This statute allows recovery only for malicious and wilful

damage to property by children between the ages of ten and seventeen. The amount of damages is
limited to $300.

16. The court quoted from 8 A.L.R. 3d 612, 614 (1966):
Under the common law, traditionally, parents were not liable in damages for the con-

sequences of the torts of their minor children solely because of the existence of the
parent-child relationship. Unless the parent participated in the minor's tort, or through
negligence caused or permitted the tort to occur, courts often absolved parents from
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court acknowledged that section 105-113 did not fall within the common
law's scope and therefore provided a separate cause of action. Proceed-
ing then to a ruling on the constitutionality of the section, the court
noted that the question had not been previously heard on either the
present statute or its predecessor'7 except by one trial court which had
upheld the present statute but from which no appeal on that issue had
been taken.'" The opinion then gave attention to rulings on the constitu-
tionality of similar statutes in other states, citing the Kelly, Faulkner,
and Mahaney cases. These cases were distinguished on the grounds that
the respective statutes were of the type imposing liability only for prop-
erty damage and limiting the amount of recovery to a fixed maximum.
These statutes were, therefore, in the nature of penalties, since they did
not intend to provide full compensation for the victims. The Georgia
statute did not limit liability either in scope or amount and so, the court
reasoned, it created a tort liability. Nothing in the statute made this
liability contingent on anything greater than the mere parent-child
relationship, which relationship existed even if "the parent was entirely
free from negligence or fault or even . ..had no knowledge of his
child's tort."' 9 Thus section 105-113 created a tort liability without fault
which the court declared to be a violation of due process.

The reasoning of the Corley opinion does not seem satisfactory,
mainly because of the short-winded approach of the court on the consti-
tutional question of liability without fault. The court was satisfied to
sustain its argument by citing three Georgia cases; but an examination
of these cases throws little light on the true rationale of the decision.

Frankel v. Cone2 was cited by the court as presenting an analogous
situation. There a statute imposed liability on the owner of a motor
vehicle for torts resulting from its negligent use so long as the vehicle
was used for the owner's benefit or in the prosecution of his business.2'
As in the instant case, this statute was voided under due process because

liability, unless some other relationship, such as that of principal and agent, or master
and servant, existed between the parent and child.

See also W. PROSSER, TORTS § 123 (4th ed. 1971).
17. Ga. Laws, 1956, p. 699. The 1966 Act did not greatly alter the substance of the former

section except to omit the unfortunate use of the word "vandalism." This word had caused the
Georgia courts to restrict the application of the former section to property damage and personal
injuries arising directly out of property damage; see Vort v. Westbrook, 221 Ga. 39, 142 S.E.2d
813 (1965).

18. Gilbert v. Floyd. 119 Ga. App. 670, 168 S.E.2d 607 (1969).
19. 227 Ga. at 750, 182 S.E.2d at 770.
20. 214 Ga. 733, 107 S.E.2d 819 (1959).
21. Ga. Laws, 1955, p. 454.
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it imposed liability upon the owner without regard to his consent to the
use of the car, his fault in the occurrence of the injury, or his knowledge
or notice of the operation of his vehicle.

Another case relied upon by the Corley court was Buchanan v.
Heath.2 In that case, a question of due process was raised with regard
to a statute which imposed liability upon any railroad section foreman
for double the value of stock killed on his section if he failed to post a
notice of marks and brands of the destroyed stock.3 In striking down
that statute, the court found it significant that there was no requirement
that the foreman have knowledge of the destruction of the stock, and
that the statute did not take into account any mitigating circumstances.

Also cited in the instant case was Lloyd Adams Inc. v. Liberty Mu-
tual Insurance Co.,4 an odd case because it dealt with a statute which
seemed to have been mistakenly amended by the legislature in a way
which convoluted its meaning. 5 As amended, for injuries to any em-
ployee who was eligible for benefits under Workmen's Compensation,
the statute imposed liability upon anyone, whether tort-feasor or not,
who had previously paid damages to that same employee and for that
same injury. This absurd result was declared violative of due process
because it "would deprive the defendant of property without due process
of law, would authorize a recovery without liability, and would compel
payment without fault." 6

These cases, Frankel, Buchanan, and Lloyd Adams, present the same
difficulty encountered in the reasoning of the Corley decision. They
assert that liability without fault violates due process but they do not
indicate why. And this failure assumes an importance because it is
obvious that the court cannot mean what it literally says. That liability
can never be imposed in tort except where the defendant has been found
at fault, or guilty of wrongdoing or neglect, is not a true proposition of
law in Georgia, let alone in federal law. Several prominent examples to
the contrary exist in the national jurisprudence: workmen's compensa-

22. 210 Ga. 410, 80 S.E.2d 393 (1954).
23. Ga. Laws, 1863-4, pp. 65, 66, as amended, Ga. Laws, 1898, p. 49.
24. 190 Ga. 633, 10 S.E.2d 46 (1940).
25. Ga. Laws, 1922, pp. 185, 186, as amended, Ga. Laws, 1937, pp. 528, 530.
26. 190 Ga. at 641, 10 S.E.2d at 51.
27. E.g., Cudahy Packing Co. v. Parramore, 263 U.S. 418 (1923); New York Cent. R.R. v.

White, 243 U.S. 188 (1917). Both of these cases specifically mention the abrogation of the theory
that tort liability is based upon fault, and in both cases the court holds that such abrogation is not
a constitutional defect. See 16A C.J.S. Constitutional Law § 634, n. 68 (1956); 58 AM. JUR.
Workmen's Compensation § 19 (1948).

[Vol. 23



19721 NOTES

tion,27 the progeny of Rylands v. Fletcher,2" products liability.2" In
Georgia, the tenacity of the judiciary in clinging to the fault concept has
prevented any wholesale swing to strict liability.:"' But even so, the
Workmen's Compensation Act does exist in Georgia," and some nar-
row aspects of products liability have assumed the practical result of
dispensing with the fault basis.:" Moreover, the courts of Georgia have,
themselves, on more than one occasion, asserted the legislature's right
to impose liability without fault for reasons of public policy. :' The
natural inference from the above is that the phrase liability without fault
does not of itself delineate a real distinction that can be used in deciding
what is, and what is not, prohibited under the due process concept.
Admittedly this phrase has served this purpose in earlier decisions,:4

and done so more or less well in a time when the fault concept in tort
was the prevailing view. But today the only palpable conclusion is that
it has lost its meaning against the background of expanding strict liabil-
ity

• .3

28. L.R. 3 H.L. 330 (1868). From this case came a body of strict liability decisions wherein
the defendant had harbored abnormally dangerous things or engaged in abnormally dangerous
activities. Similar to this. but more firmly rooted in the common law, is strict liability for injuries
inflicted by dangerous animals.

29. W. PROSSER, TORTS § 98 (4th ed. 1971).
30. Besides the line of cases from Ltlo'd Adams to Corle)', this same attitude is reflected in

the product liability field. "Georgia has not adopted the doctrine of strict liability, a doctrine under
which a plaintiff need not prove negligence, a doctrine under which the highest degree of care by a
manufacturer is no defense." Stovall & Co. v. Tate, 124 Ga. App. 605, 614-5, 184 S.E.2d 834,
840 (1971). Also illustrative is the fact that the doctrine of res ipsa loquitur, which has come close
to imposing liability without fault in some states, does not amount to even a presumption in
Georgia, but only an inference for the jury to consider. 14 MERCER L. REV. 427 (1963).

31. GA. Co()E ANN. tit. 114 (Rev. 1956). This statutory scheme has been upheld against the
accusation that it imposes liability without fault. City of Macon v. Benson, 175 Ga. 502, 166 S.E.
26 (1932).

32. "The primary area in which the courts have adopted what, in effect, results in a strict
liability theory is in the area of food and drugs." Taylor, Georgia's New Statutory Liability for
ManuJacturers: an Inadequate Legislative Response, 2 GA. L. REV. 538, 549 (1968). The author
points out that the reasoning of the courts is that the production of impure foods violates the
Georgia Pure Food and Drug Act and is therefore negligence per se. This has limited application
in other areas of product liability as well.

33. E.g., "If there is to be a departure in product liability law from 'liability for fault' to
'liability without fault,: it should be via legislative enactment." 124 Ga. App. at 615, 184 S.E.2d
at 840. "[The legislature] may impose an extraordinary liability, such as these statutes do, not only
upon those at fault, but upon those who, although not directly culpable, are able . . . to guard
substantially against the evil to be prevented." Western & At. R.R. v. Michael, 175 Ga. 1, 13,
165 S.E. 37, 42-3 (1932).

34. E.g.. Prager v. W.H. Chapman & Sons Co., 122 W. Va. 428, 9 S.E.2d 880 (1940): Daugh-
erty v. Thomas, 174 Mich. 371, 140 N.W. 615 (1913): Ives v. S. Buffalo Ry., 200 N.Y. 271, 94
N.E. 431 (1911).

35. See also Dean Prosser's discussion and criticism of the use of the fault terminology, W.
PROSSER, TORTS .§ 4, 75 (4th ed. 1971).
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If the liability without fault reasoning must go, it is necessary to look
at Corley from a new angle to see whether the decision is supportable
on alternate grounds. The question in this case is centered on substantive
due process as it pertains to state regulation." What is needed is a test
by which the validity of the statute may be judged, both as a regulation
by the state and as a taking of property from the parent of the juvenile
tort-feasor. One statement of the test for state regulation comes from
Nebbia v. New York: 7

And the guaranty of due process, as has often been held, demands only
that the law shall not be unreasonable, arbitrary or capricious, and that
the means selected shall have a real and substantial relation to the
object sought to be attained."

This guideline was formulated in that particular case to deal with eco-
nomic regulation by the state of New York, but is equally applicable to
social regulation of the type found in section 105-1 13.1 Moreover, it
incorporates the traditional test for takings of property, namely, that
"uncompensated obedience to a regulation passed in the legitimate exer-
cise of the police power is not a taking of property without due process
of law."4 0 It might also be well to notice in this connection that the
courts who ruled on parental liability statutes, prior to the Corley deci-
sion, all used similar considerations in reaching their respective results.
Boiled down to essentials, the test requires that the regulation be not
arbitrary either in policy or in method of operation. The court must ask
two questions: (1) is the policy of the regulation a legitimate one for the
state to pursue within the scope of the police power, and (2) are the
means selected reasonably suited to accomplish the ends desired? The
first step is, therefore, to determine what purpose and policy was in-
tended by the legislature.

In discovering the policy of section 105-113, we are hampered by the

36. Defendants also contended that section 105-113 offended the equal protection concept but
no mention of this was made by the court.

37. 291 U.S. 502 (1934).
38. Id. at 525. It of course should be realized by the reader that the substantive due process

concept has received extended attention by the courts and no one statement can encompass all of
its nuances. The example is given as an indication of the kind of language used in examining state
regulation. But see Mykkeltvedt, The Judicial Development of the Fourteenth Amendment's Due
Process Clause, 22 MERCER L. REv. 533 (1971) where the author concludes that "[dlue process
presumably protects all 'fundamental' rights, but the nature of such rights has been and continues
to be determined by the dominant values and beliefs of Court majorities." Id. at 559.

39. Cf Cudahy Packing Co. v. Parramore, 263 U.S. 418 (1923); Mountain Timber Co. v.
Washington, 243 U.S. 219 (1917).

40. New Orleans Pub. Serv., Inc. v. New Orleans, 281 U.S. 682, 687 (1930). For comment on
this distinction, see Sax, Takings and the Police Power, 74 YALE L.J. 36 (1964).
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lack of legislative history and the absence of any policy indication in the
title of the act. However, two purposes are generally mentioned by
writers and courts with regard to this type of statute, the control of
juvenile delinquency through penalties placed upon the parents, and
compensation to the innocent victims of the juveniles' torts." It is im-
portant to realize, as the court in Corley apparently did not, that both
of these policies may exist simultaneously since they are opposite sides
of the same coin. Thus, if either one should fall within the permissible
scope of the police power, the statute would comply with the first part
of the constitutional test. The Corley court may be understood, with a
little imagination, as rejecting the policy of compensation to the inno-
cent victims; and that position may be arguable in that such compensa-
tion may not relate to the general welfare, but only to the private rights
of the individual parties. But there remains the policy of curbing juvenile
delinquency, which seems patently within the range of legitimate police
power. It is this policy that the court tried to avoid by distinguishing
the statutes in the Kelly, Faulkner, and Mahaney cases. But this reason-
ing must fail because the compensation to the victim entails a penalty
to the parents of the minor child. The distinction, therefore, disappears
and the remaining policy of the Georgia statute, as an effort to combat
unlawful acts by minor children, is a legitimate goal of state regulation.

We come, then, to the question of whether the means selected by the
statute were suited to accomplish its purposes. None of the courts that
have considered the constitutionality of the parental liability statutes
have asked if such penalties placed upon the parents will, in fact, serve
to deter delinquent acts by their children. Nor has the efficacy of such
statutes to compensate the victim been questioned. Both of these points
have been discussed in law review articles and it is beyond the range of
this discussion to fully investigate them." But some brief remarks may
suffice to indicate the problem. First, regarding compensation of inno-
cent victims, "[s]tudies have shown that many families of delinquent
children have a low income level, with more than an average number
receiving economic assistance. Recovery in such cases would be limited
or even impossible."4 Second, regarding the control of juvenile delin-

41. Both of these possible policies were mentioned by the Corley court. 227 Ga. at 749-50, 182
S.E.2d at 769-70.

42. Freer, Parental Liability for Torts of Children, 53 Ky. L.J. 254 (1965) [hereinafter cited
as Freer]; Kenny & Kenny, Shall We Punish the Parents?, 47 A.B.A.J. 804 (1961) [hereinafter
cited as Kenny]; 55 IowA L. REV. 1037 (1970); 29 U. PITT L. REv. 518 (1968); 36 WASH. L. REV.
327 (1971).

43. Freer at 263.

19721



MERCER LAW REVIEW

quency, a statistical study in this area by a branch of the United States
Department of Health, Education, and Welfare has indicated that not
only may these statutes be ineffective, they may promote an increase in
delinquent acts." Although this study is far from conclusive, the results
may be rationalized by viewing juvenile delinquency as partially origi-
nating in a rebellion against overly strict parents. 5 Thus if the parents
are given cause to place even more restrictions on their children, we
might expect an effect opposite from that desired. Additionally, the
statute places a weapon of sorts in the hands of rebellious juveniles
against their parents; the minor commits the wrong knowing that his
parents must bear the financial burden." Also, if there is a nexus be-
tween poverty and juvenile delinquency, 7 adding financial strain to an
already tense family situation can hardly be regarded as a remedy. In
summary then, there has been serious doubt as to whether the parental
liability statutes in general, and section 105-113 in particular, could
fulfill their intended functions. But does this doubt go far enough to
violate the due process requirements? To reach that far, the doubt must
become more than an uncertainty,49 it must preclude the possibility of
any "rational basis within the knowledge and experience of the legisla-
tors. 5 0 But it is clear that the Georgia parental liability statute did not
suffer from any defect to that extent. It cannot be said to be an arbitrary
or capricious exercise of police power, and it should therefore pass the
constitutional requirement that the means of the statute be suited to its
purposes.

It is interesting to speculate on why the parental liability statute
received such different treatment in court than has, for example, the
Workmen's Compensation Act. It may be that there is a valid distinc-
tion to be drawn between it and other statutory impositions of strict
liability, namely, that it imposes liability on the basis of the parent-child
relationship which is not a voluntary relationship in the same sense as
is the employer-employee relationship. Nor is being a parent a voluntary
activity in the same sense as is harboring a dangerous instrumentality.

44. Id. at 264.
45. Kenny at 808; 36 WASH. L. REV. 327, 328 (1961).
46. Kenny at 807; Freer at 261, citing Public Paper of Governor Harriman (1956), p. 240.
47. See P. TAPPAN, JUVENILE DEL INQUENCY 142-45 (1949).

48. It is relevant also to consider what effects the liability of the parents may have on interper-
sonal family relationships. The breakdown in such relationships has been pointed to as a causal
factor in delinquency. S. GiLUFCK & E. GIUECK, UNRAVELING JUVENILE DELINQUENCY 279-81

(1950).

49. West Coast Hotel Co. v. Parrish, 300 U.S. 379, 399 (1937).

50. United States v. Carolene Prod. Co., 304 U.S. 144, 152 (1938).
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It may be that we are not far from a time when child bearing may,
through the use of birth control methods, become an absolutely volun-
tary activity, but as yet it still seems to be an activity distinguishable
from, say, making an employment contract. Also there may be some
weight given to the fact that the causal connections between parental
guidance and child behavior are not yet well understood. This factor
may push the court to find a degree of arbitrariness in placing liability
upon the parent. These are only speculations because the court in Corley
failed to give any explanation of its decision other than its postulate that
liability without fault is forbidden. Nevertheless, even if such considera-
tions are introduced, they should not change the constitutional analysis
because they do not inhere in the test for due process. They are consider-
ations for the legislature, not for the courts.

In summary, then, section 105-113 should have been held valid under
the prevailing constitutional tests. That it was struck down, and on such
superficial reasoning, is testimony to the difficulty which the Georgia
courts have with any alteration of the old fault theory of torts. At this
point what is needed is a discontinuance of any blanket prohibition
against liability without fault and the establishment of new guidelines
which will encompass the theory of strict liability.

G. MCGREGOR JORDAN, JR.
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