
COMMERCIAL LAW-CONSUMER PROTECTION-HOLDER IN
DUE COURSE STATUS DENIED TO THE ASSIGNEE OF A

RETAIL INSTALLMENT CONTRACT

In Geiger Finance Co. v. Graham,' defendant signed a paper with
Economy Exterminating Company entitled "Retail Installment Con-
tract/Including Promissory Note and Security Agreement." The paper
called for defendant to pay a time balance of $300 in eighteen monthly
installments. Defendant later testified that her understanding of the
agreement was that Economy would spray her premises for roaches
semi-monthly over a one-year period in exchange for her promise to pay
the sum mentioned above. Economy failed to treat her home for roaches
with the exception of one spraying, and upon Economy's failure, defen-
dant refused to pay the note. Subsequently, plaintiff, who had purchased
the contract from Economy, sought in this action to recover on the note.
Plaintiff contended that it was a holder in due course, and, therefore,
the defense of failure of consideration was not sufficient in law against
it. On appeal, the Georgia Court of Appeals affirmed a judgment ren-
dered for defendant in superior court. The court of appeals held that the
retail installment contract was not a negotiable instrument as defined
in Ga. Code Ann. §§ 109A-3-104-112 (1962); therefore, the transferee
was not a holder in due course and the trial court did not err in allowing
the defense of failure of consideration to be raised

Prior to the enactment of the Uniform Commercial Code and under
the Negotiable Instruments Law, the rule in Georgia was that where a
note and a conditional sales contract (or retail installment contract or
a writing of this nature by whatever name) were on one piece of paper,
the whole constituted a negotiable instrument to the extent that the
holder in due course was protected against defenses which might have
been urged against the original parties.' This rule was contrary to the
rule in many states.' The issue of whether contracts of this nature re-
tained their status as negotiable instruments after the enactment of the
U.C.C. in Georgia had not been raised until the principle case, although
a footnote in Van Norden v. Auto Credit Co.5 suggested that they would
not be negotiable instruments.

1. 123 Ga. App. 771, 182 S.E.2d 521 (1971).
2. Id. at 771, 182 S.E.2d at 522.
3. Howard v. Trusco Fin. Co., 87 Ga. App, 509, 74 S.E.2d 379 (1953); Peoples Loan & Fin.

Co. v. Ledbetter, 69 Ga. App. 729, 26 S.E.2d 671 (1943).
4. See Annot., 44 A.L.R.2d 8 (1955).
5. 109 Ga. App. 208, 135 S.E.2d 477 (1964).
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The court in the principal case reasoned that plaintiff was not a holder
in due course because the status of "holder in due course" applies only
to the holder of a negotiable instrument, and that since this paper was
not a negotiable instrument, plaintiff could not be a holder in due
course. To reach the conclusion that this paper was not a negotiable
instrument, the court noted that a negotiable instrument must contain
"an unconditional promise or order to pay a sum certain in money and
no other promise, order, obligation or power given by the maker or
drawer except as authorized by this Article."' After referring to Ga.
Code Ann. § 109A-3-112 (1962) which lists certain additional terms an
instrument may contain without affecting its negotiability (none of
which were relevant here) the court stated that the meaning of these two
sections is clear, "if a writing contains any other promise, order, obliga-
tion or power, it is simply not a negotiable instrument and the concept
of a holder in due course does not apply."7 The court then pointed out
several "other promises" which prevented this paper from being a
negotiable instrument, i.e., the power to impose a delinquency charge;
the power to waive particular defaults; the power to require written
consent for a transfer; an application for insurance; and an agreement
that the terms of the contract may apply to subsequent sales.'

The court then stated that the paper contained a purported waiver by
the buyer of "any defense, counterclaim or cross-complaint" which he
might have asserted against the seller. Holding that the waiver was an
attempt to impart the effect of negotiability to a writing which could
not otherwise meet the test of a negotiable instrument, the court refused
to give the waiver its intended effect.9

Traditionally, the appellate courts of Georgia upheld the validity of
waiver of defense clauses in retail installment contracts.'" Young v. John
Deere Plow Co." is a good example of the judicial reasoning which
sustained such waiver clauses. The reasoning is based on the concept of
freedom of contract and the concept which is embodied in the state
constitution 2 and statutory law of Georgia that a person may waive

6. GA. CODE ANN. § 109A-3-104(b) (1962) (Emphasis added).
7. 123 Ga.App. at 774, 182 S.E. at 524.
8. Id. at 774, 182 S.E.2d at 524.
9. Id.
10. Young v. John Deere Plow Co., 102 Ga. App. 132, 115 S.E.2d 770 (1960), Jones v.

Universal C.I.T. Credit Corp., 88 Ga. App. 24, 75 S.E.2d 822 (1953); Colson & Sons v. Ellis, 40
Ga. App. 768, 151 S.E. 654 (1930).

I1. 102 Ga. App. 132, 115 S.E.2d 770 (1960).
12. GA. CONST. art. 1, § 4(l)(1945), GA. CODE ANN. § 2-401 (Rev. 1948).
13. GA. CODE ANN. § 102-106 (Rev. 1968).
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or renounce what the law has established in his favor. It is important
to note that the court in Young determined the validity of the -waiver
clause without discussing whether or not the waiver clause should be
declared void as an attempt to give a non-negotiable agreement the
attributes of negotiability. 4

However, in the principle case the court considered the controlling
issue as to the validity of the waiver clause to be whether or not the
effect of the waiver clause was to render a writing negotiable which
could not otherwise meet the requirements of a negotiable instrument.,'
This reasoning. finds support in numerous jurisdictions, 6 but notwith-
standing this persuasive authority it is a novel approach to the problem
in Georgia. The court in the principle case justified their novel approach
by reasoning that the U.C.C. supersedes present law relating to com-
mercial paper and that since a waiver of defense clause has the effect
of imparting the attributes of negotiability on an otherwise non-
negotiable instrument, it must be declared void. 7

In deciding the issue of whether or not the U.C.C. changed state law
as to the validity of waiver of defense clauses, the court in the principle
case did not mention Ga. Code Ann. § 109A-9-206 8 which deals specifi-
cally with waiver clauses. A reading of the official comment to this
section makes it clear that the drafters of the U.C.C. intended to take
no position on the question of whether or not a buyer of consumer goods
may waive defenses by contractual agreement. 9 Instead, the U.C.C.
intended to cede to each state the power to set its own policies with

14. 102 Ga. App. at 136, 115 S.E.2d at 773.
15. 123 Ga. App. at 774, 182 S.E.2d at 524.
16. Fairfield Credit Corp. v. Donnelly, 158 Conn. 543, 264 A.2d 547 (1969); Quality Fin. Co.

v. Hurley, 337 Mass. 150, 148 N.E.2d 385 (1958); American Nat'l Bank of San Francisco v. A.G.
Sommerville, Inc., 191 Cal. 364, 216 P. 376 (1923).

17. 123 Ga. App. at 774, 182 S.E.2d at 524.
18. GA. CODE ANN. § 109A-9-206(I) (1962) provides inter alia:

Subject to any statute or decision which establishes a different rule for buyers of
consumer goods, an agreement by a buyer that he will not assert against an assignee
an, claim or defense which he may have against the seller is enforceable by an assignee
who takes his assignment for value, in good faith and without notice of a claim or defense

19. UNIFORM COMMERCIAl CODE § 9-206, Comment 2 (1962) provides inter alia:
This Article takes no position on the controversial question whether a buyer of con-

sumer goods may effectively waive defenses by contractual clause or by execution of a
negotiable note. In some states such waivers have been invalidated by statute. In other
states the course of judicial decision has rendered them ineffective . . . .This Article
neither adopts nor rejects the approach taken in such statutes and decisions, except that
the validation of waivers in subsection (I) is expressly made "subject to any statute or
decision" which may restrict the waiver's effectiveness in the case of a buyer of consumer
goods.
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respect to waiver of defense clauses. Since the rule in Georgia prior to
the principle case was that a buyer could waive defenses by contractual
clause, 20 it follows that the court in deciding the principle case has
contemporaneously established a new rule invalidating such waivers.

Since Georgia now has a new rule with respect to the validity of
waiver of defense clauses, it is appropriate to examine the real problem
that was before the court and to discuss the solution chosen by the court
in the principal case. The problem confronted by the court exists be-
cause of the fact that assignees of consumer-installment sales-paper
have been allowed by one of two methods to claim the status of holder
in due course. The status is claimed. First, the installment contact may
contain a waiver of defense clause by which the buyer waives any de-
fense he may have arising out of the transaction as against an assignee
of the contract. Second, the buyer may sign a negotiable promissory
note contemporaneously with the purchase of consumer goods and the
seller may negotiate it to a third party. The effect of both methods is
the same, i.e., the average consumer who staggers into one of the above
described transactions has relinquished his traditional remedy of with-
holding payment if and when the consideration for his obligation for
some reason fails. Therefore, the problem before the court in the princi-
ple case was how to give the consumer "some protection somewhere
along the line."12 1

Generally speaking, two solutions to the problem have been used by
the courts. The first, adopted by the court in the principal case, is to
declare the waiver of defense clause void as against public policy.22 The
second is to find that the assignee (or holder of the note) does not have
the rights of a holder in due course by reason of his too close connection
with the underlying transaction. 23

The first solution is effective only in the case where the assignee is
claiming the status of a holder in due course solely on the basis of the

20. See Young v. John Deere Plow Co., 102 Ga. App. 132, 115 S.E.2d 770 (1960); Jones v.
Universal C.I.T. Credit Corp., 88 Ga. App. 24, 75 S.E.2d 822 (1953); Colson & Sons v. Ellis, 40
Ga. App. 768, 151 S.E.2d 654 (1930).

21. 123 Ga. App. at 776, 182 S.E.2d at 525.
22. Fairfield Credit Corp. v. Donnelly, 158 Conn. 543, 264 A.2d 547 (1969); Unico v. Owen,

50 N.J. 101, 232 A.2d 405 (1967); Quality Fin. Co. v. Hurley, 337 Mass. 150, 148 N.E.2d 385
(1958); Industrial Loan Co. v. Grisham, 115 S.W.2d 214 (Mo. App. 1938); American Nat'l Bank
of San Francisco v. A.G. Sommerville, Inc., 191 Cal. 364, 216 P. 376 (1923); see also Annot., 39
A.L.R.3d 518 (1971). Compare GA. CODE ANN. § 109A-302 (1962).

23. Jones v. Approved Brancredit Corp., 107 Del. Super. 201, 256 A.2d 739 (1969); American
Plan Corp. v. Woods, 16 Ohio App. 2d I, 240 N.E.2d 886 (1968); Unico v. Owen, 50 N.J. 101,
232 A.2d 405 (1967); Westfield Inv. Co. v. Fellers, 74 N.J. Super. 575, 181 A.2d 809 (1962);
Mutual Fin. Co. v. Martin, 63 So.2d 649 (Fla. 1953); Commercial Credit Co. v. Childs, 199 Ark.
1073, 137 S.W.2d 260 (1940).

[Vol. 23



NOTES

contractual waiver clause as in the principal case where the installment
contract and promissory note were contained in the same instrument.
In the case of a buyer who signs a negotiable note contemporaneously
with a purchase, the first solution would obviously be of no avail since
the holder of the note would be claiming the rights of a holder in due
course under the negotiable note itself and not as the result of a waiver
of defense clause.

On the other hand, the second solution is effective both in cases where
the status of holder in due course is claimed solely as the result of a
waiver of defense clause and where the status is claimed by the holder
of a negotiable promissory note which originated in a consumer transac-
tion. The rationale behind the second solution is aptly stated in the New
Jersey case of Unico v. Owen 4 which involved a consumer "bargain"
in which the buyer was to receive a "free" stereo record player in return
for his promise to purchase 140 stereo albums over an extended period
of time. On the reverse side of the installment contract appeared an
endorsement which provided for assignment of the note from the seller,
Universal Stereo Corporation, to Unico, a financing company. The
purchasers defaulted on their payments when they failed to receive any
more albums after initial delivery of twelve albums. The court observed
that Unico was formed expressly for the purpose of financing Universal
Stereo and that by agreement Universal submitted to a substantial de-
gree of control of its business operation by Unico. The court com-
mented:

This general outline of the Universal-Unico financing agreement
serves as evidence that Unico not only had a thorough knowledge of
the nature and method of operation of Universal's business, but also
exercised extensive control over it. Moreover, obviously it had a large,
if not decisive, hand in the fashioning and supplying of the form of
contract and note used by Universal, and particularly in setting the
terms of the record album sales agreement, which were designed to put
the buyer-consumer in an unfair and burdensome legal straight jacket
and to bar any escape no matter what the default of the seller, while
permitting the note-holder, contract-assignee to force payment from
him by enveloping itself in the formal status of holder in due course.
To say the relationship between Unico and the business operations of
Universal was close and that Unico was involved therein, is to put it
mildly.

2 5

24. 50 N.J. 101, 232 A.2d 405 (1967).
25. Id. at 115, 232 A.2d at 413.
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The court in Unico further held:

For purposes of consumer goods transactions, we hold that where
the seller's performance is executory in character and when it appears
from the totality of the arrangements between dealer and financer that
the financer has had a substantial voice in setting standards for the
underlying transaction, or has approved the standards established by
the dealer, and has agreed to take all or a predetermined or substantial
quantity of the negotiable paper which is backed by such standards,
the financer should be considered a participant in the original transac-
tion and therefore not entitled to holder in due course status.'

It is clear that the second (or Unico) solution, noted above, by encom-
passing both methods by which the holder in due course status is
claimed in consumer sales transactions, is more desirable from the
standpoint of the consumer. 7 However, by adopting the first solution,
the court in the principle case did not rule out later adoption of the
Unico solution. In fact, the court implicitly suggested that it would
adopt the second solution in an appropriate case. The first suggestion
of a possible later adoption of the Unico rationale is the expression of
an overall policy to protect the consumer from "conditional sales con-
tracts . . . written by sellers and finance companies . . . often printed
in unconscionably small type and presented to the buyer as a mere
formality".2 8 This "big brother" policy is equally applicable to all meth-
ods of consumer goods financing whether the assignee claims holder in
due course status as the result of a waiver of defense clause or by means
of a contemporaneously executed negotiable note. The second sugges-
tion of a possible later adoption of the Unico rationale is the court's
mention of the Uniform Consumer Credit Code as being the only real
solution to the problem.29 The U.C.C.C. deals with both methods by
which assignees of consumer credit paper claim holder in due course
status. The U.C.C.C. both prohibits the seller from taking certain nego-
tiable instruments in consumer credit sales"0 and subjects the assignee

26. Id. at 122-23, 232 A.2d at 417.
27. Although the first solution may be better in one respect since waiver clauses would be void

per se without the necessity for ad hoc analysis to determine if the assignee should be denied holder
in due course status by reason of his too close connection with the underlying transaction.

28. 123 Ga. App. at 773, 182 S.E.2d at 523.
29. Id. at 775, 182 S.E.2d at 524 (hereinafter U.C.C.C.).
30. UNIFORM CONSUMER CREDIT CODE § 2.403 (Rev. 1969) provides inter alia:

In a consumer credit sale or consumer lease . . . the seller or lessor may not take a
negotiable instrument other than a check as evidence of the obligation of the buyer or
lessee. A holder is not in good faith if he takes a negotiable instrument with notice that
it is issued in violation of this section . ...

[Vol. 23
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of consumer credit paper to consumer defenses notwithstanding an
agreement to the contrary." The third suggestion is found in the statute
which the court did not specifically mention but implicitly recognized
in deciding the principal case.32 The statute treats signing a negotiable
note and a security agreement at the time of the sale as if it is an
agreement by the buyer not to assert against an assignee any claim or
defense which the buyer may have against the seller. 33

The principal case is surely to become a landmark case in Georgia
consumer protection law. The court has taken the first step in affording
some protection to the unwary buyer. The next step for the appellate
courts of Georgia is to expand the holding of the principal case to the
situation as in Unico where the buyer signs a negotiable note contem-
poraneously with a purchase of consumer goods and the seller negotiates

31. UNIFORM CONSUMER CREDIT CODE § 2.404 (Rev. 1969). This section is pro-
posed so that each state has the option of choosing one of two proposed alternative
sections. They provide inter alia:
Alternative A:
With respect to a consumer credit sale or consumer lease . . . an assignee of the rights
of the seller or lessor is subject to all claims and defenses of the buyer or lessee against
the seller or lessor arising out of the sale or lease notwithstanding an agreement to the
contrary, but the assignee's liability under this section may not exceed the amount owing
to the assignee at the time the claim or defense is asserted against the assignee. Rights
of the buyer or lessee under this section can only be asserted as a matter of defense to
or set-off against a claim by the assignee.
Alternative B:
(1) With respect to a consumer credit sale or consumer lease . . . an agreement by
the buyer or lessee not to assert against an assignee a claim or defense arising out of
the sale or lease is enforceable only by an assignee not related to the seller or lessor who
acquires the buyer's or lessee's contract in good faith and for value, who gives the buyer
or lessee notice of the assignment as provided in this section and who, within 3 months
after the mailing of the notice of assignment, receives no written notice of the facts giving
rise to the buyer's or lessee's claim or defense. This agreement is enforceable only with
respect to claims or defenses which have arisen before the end of the 3-month period
after notice was mailed . ...

(2) An assignee does not acquire a buyer's or lessee's contract in good faith within the
meaning of subsection (I) if the assignee has knowledge or, from his course of dealing
with the seller or lessor or his records, notice of substantial complaints by other buyers
or lessees of the seller's or lessor's failure or refusal to perform his contracts with them
and of the seller's or lessor's failure to remedy his defaults within a reasonable time after
the assignee notifies him of the complaints.
(3) To the extent that under this section an assignee is subject to claims or defenses of
the buyer or lessee against the seller or lessor, the assignee's liability under this section
may not exceed the amount owing to the assignee at the time the claim or defense is
asserted against the assignee and rights of the buyer or lessee under this section can be
asserted as a matter of defense to or set-off against a claim by the assignee.

32. GA. CODE ANN. §-109A-9-206 (1962).
33. GA. CODE ANN. § 109A-9-206(I) (1962).
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it to a finance company which has had a substantial voice in setting or
approving the standards for the underlying transaction so as to become,
in essence, a co-participant with the original seller and therefore not
entitled to holder in due course status. However, the final solution to
the problem should ultimately come from the legislature 4.3  In order for
the consumer to be adequately protected, Georgia should follow the lead
of the six states35 which have now enacted the U.C.C.C., because, as
was stated by the court, "It is, of course, the only real solution to the
problem ."3

MICHAEL A. FENNESSY

34. On April 13, 1971, a Consumer Protection Study Committee was created by a Senate
Resolution which was to

study the various reports and legislation enacted by the Federal Government and the
various states relating to consumer protection . . . The committee shall make a report
of its findings and recommendations to the 1972 Session of the General Assembly of
Georgia . . . . Ga. Laws, 1971, p. 815, 816.

However, no fruitful legislation resulted from the work of the committee. Ga. Laws, 1971, p. 815.

35. Oklahoma. OKLA. STAT. ANN. tit. 14A, §§ 1-101 to 9-103 (Supp. 1969): Utah, UTAH

CODE ANN. tit. 70B, §§ 1-101 to 9-103 (Supp. 1971); Wyoming, WYO. STAT. ANN. tit. 40 §§ I-
101 to 9-103 (Supp. 1971); Idaho, IDAHO CODE ANN. §§ 28-31-101 to 28-39-108 (Supp. 1971);
Indiana, IND. BURN'S STAT. §§ 19-21-101 to 19-26-203 (Supp. 1971); Colorado, COLO. L. 1971,
H.B. 1076, eff. 10-1-71.

36. 123 Ga. App. at 775, 182 S.E.2d at 524.


