
THE LAW AND THE CORPORATE POLLUTER:
FLEXIBILITY AND ADAPTION IN THE DEVELOPING

LAW OF THE ENVIRONMENT

By HARRY S. LAUGHRAN*

In January 1967, a trial judge in New Jersey, faced with a complex
environmental case,' announced at an early point in the trial: "I will
advise you that . . . before this case started I looked up the meaning
in the dictionary of ecology because I noted it in the Supreme Court's
opinion. I was not aware of that before." ' The same state of ignorance
undoubtedly was the case at that time with the vast majority of the
public and of the Bench and Bar.

In the aftermath of the Santa Barbara incident in 1969, ecology
became a household word (often misused), and a broad-based move-
ment for environmental protection and preservation gathered momen-
tum.

Some of that momentum has since been lost, and the intense emo-
tional peak one sensed in the Spring of 1970, on the first Earth Day,
has ebbed.3 The public is more aware than ever before of environmental
degradation, and many more Americans today tend to perceive qualita-
tive environmental values in positive terms. Awareness and perception
alone, however, neither solve existing environmental problems nor pre-
vent further environmental degradation.

The first section of this article will deal with the nature of environ-
mental problems-particularly "pollution"-in the economic, cultural,
and political contexts, and will suggest how it is that the legal system
comes to be concerned with these problems. Notwithstanding the spate
of legislation enacted at both federal and state levels in recent years,
which clearly represents a body of substantive "environmental law," it
is clear that the legal system is only beginning to approach environmen-
tal problems in a systematic fashion, and that "Environmental Law"'

* Professor of Law, Loyola University of Los Angeles.

I. Texas E. Transmission Corp. v. Wildlife Preserves, Inc., 48 N.J. 261, 225 A.2d 130 (1966)
& 49 N.J. 403, 230 A.2d 505 (1967).

2. Id., trial judge quoting from J. SAX, DEFENDING THE ENVIRONMENT: A STRATEGY FOR
CITIZEN ACTION 218-19 (1971) [hereinafter referred to as SAX].

3. See News and Comment, "Environmental Action Organizations Are Suffering From
Money Shortages, Slump in Public Commitment," 175 Sci. 394 (1972).

4. In the 1967-68 edition of the Directory of Law Teachers, there was no listing for "Environ-
mental Law." In the 1971 edition, 140 law professors are listed as teaching or having taught courses
and/or seminars in the subject. This rapid proliferation of courses and seminars could lead to the
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is in an embryonic state. It may be helpful to think in terms of a totally
new problem confronting society,5 upon which lawyers are being called
to bring to bear their skills. Viewing the problem in this light, flexibility,
in the common-law tr'adition, is called for, and, since the new problem
is faced within the context of a highly-structured society, adoption of
familiar legal theories may be necessary, at least during the period of
adjustment and pending the development of workable new approaches.'

The second section will focus specifically on the problem of the corpo-
rate polluter and some of the ways in which the legal system has ap-
proached and attempted to deal with that problem. As will be made
clear, the article's focus on the corporate polluter is in no way intended
to imply that corporations are solely responsible for environmental deg-
radation, or to single them out as "villains." Stationary-source pollution
is, however, a major problem, primarily attributable to corporations. It
will be suggested that failure successfully to solve the problem has (at
least in part) to do with the nature of the corporation.

The third and final section will consider two "new," and as yet un-
tested, legal theories which might be brought to bear on the corporate
pollution problem.

PROBLEMS AND PERCEPTIONS: THE TASK OF ENVIRONMENTAL LAW

Many "causes" of the general "environmental crisis" have been sug-
gested.' Perhaps the most common analysis which relates specifically to
the conduct of the corporate polluter is that by which the economist
explains such problems as air and water pollution.8 Air and water are

inference that there is today a body of law, susceptible of delineation, which may be termed
"Environmental Law."

5. While "pollution" has been with us forever, in light of our changing perceptions of the
severity of the problem, the suggestion in the text is not inaccurate.

6. See 0. HOLMES, THE COMMON LAW 33 (Little Brown ed. 1963).
7. The capitalist system has been viewed as at fault; that that analysis is clearly simplistic, see,

e.g., Goldman, The Convergence of Environmental Disruption, 170 SC. 37 (1970); BOOKCHIN,
POST-SCARCITY ANARCHISM (1971). Others have looked to population factors, to rapid technologi-
cal advances and changes in factors of production in recent years, or to economic factors. See
EHRLICH, THE POPULATION BOMB (1968); COMMONER, THE CLOSING CIRCLE (1971); Coale, Man
and His Environment, 170 Sc. 32 (1970). In terms of "pollution," population distribution is of
tremendous importance. DALES, POLLUTION, PROPERTY & PRICES 17-18 (1968) [hereinafter re-
ferred to as DALES]. All of these "causes" are interrelated and are, in a sense, economic.

8. On the following economic discussion generally, see, e.g., DALES, CONTROLLING POLLU-
TION: THE ECONOMICS OF A CLEANER AMERICA 3 (Goldman ed. 1967). For a different and provoca-
tive view, see Coase, The Problem of Social Cost, 3 J.L. & ECON. I (1960). For an excellent review
of resource allocation as an economic, political, and legal problem, see Krier, The Pollution
Problem and Legal Institutions: A Conceptual Overview, 18 U.C.L.A. L. REV. 429 (1971)
[hereinafter referred to as Krier].
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resources upon which increasing pressures are brought to bear, and for
the use of which competing claims arise. To the extent that air and water
are used as repositories for industrial wastes, they become factors of
production, the use of which is not reflected in production costs, since
air and water traditionally have been treated as "free goods." The recep-
tors of these wastes sustain damages as a result of the appropriation of
the air or water resource by the manufacturer: the air may be unfit to
breathe and the mountains obscured from view; the water may be unfit
to drink or (for fish or humans) to swim in. The damages thus sustained
may be termed "social costs," or "externalities." 9 This analysis is not
restricted to air and water pollution emanating from industrial sources.
It has been suggested for example, that a similar analysis may be em-
ployed to explain damages resulting from the use of inorganic fertilizers
and persistent pesticides, 0 and to cases such as those involving interstate
highways, wilderness areas, and wetlands."

Although the social costs of environmental disruption are difficult to
measure with any accuracy, 2 the goal in approaching environmental
problems, from the economist's point of view, is to reach a "least-cost
solution," i.e., to "internalize externalities," so that private costs and
benefits will equal public costs and benefits. 3 To the extent that inter-
nalization occurs, costs of production rise; in most instances these in-
creased costs will be passed on to the consumer.

As important as the economic analysis in explaining the pervasiveness
of environmental degradation, in the author's view, is the question of
public attitudes or consciousness.'4 Professor Sax has asserted that air,
water, and other resources

are treated as free . . . because . . . no member of the public has been
permitted to claim a legal right to the maintenance of clean air or
water in the sense that the owner of a specific tract of land may

9. "An externality is defined as a consequence (good or bad) that does not enter the calculations
of gain or loss by the person who undertakes an economic activity. It is typically a cost (or a
benefit) of an activity that accrues to someone else." Coale, Man and His Environment, 170 ScI.
32 (1970).

10. Id.
11. See generally SAX at 58-60 for economic analysis.
12. See, e.g., CONTROLLING POLLUTION: THE ECONOMICS OF A CLEANER AMERICA (Goldman

ed. 1967); Wolozin, The Economics of Air Pollution: Central Problems, 33 LAW & CONTEMP.

PROB. 227 (1968).
13. See sources cited in n. 8, supra.
14. In light of the immediately preceding discussion and of that immediately to follow, the

author admits being confronted with a "chicken-or-the-egg" problem: Do public attitudes and
consciousness shape the economic system, or vice versa? It is probably a matter of mutual rein-
forcement.
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demand the protection of the values inherent in that tract .... [W]e
have neglected to develop a sense of public-rights consciousness paral-
lel to our concepts of private-rights consciousness. As a result our
public values are degraded with abandon. 15

Sax's view, however, ignores not only the process of mutual reinforce-
ment between market forces and consciousness within a given culture,
but also the fact that law reflects"6 cultural values. 7 Traditional Ameri-
can absolutist notions of property rights have ignored and retarded the
development of the concept of ownership as a social function." The
psychological bases of property, on the other hand, have retarded the
development of a "public-rights consciousness parallel to our concepts
of private-rights consciousness."' 9 A society with strong individualist
traditions and imbued with the concept (if not the reality) of absolute
ownership of private property is most likely to opt for those values if
the choice is between their exaltation or suppression and the degradation
or protection of resources which are incapable of being reduced to pos-
session and are not susceptible of private ownership. It may thus be

15. SAX at 59.
16. And, indeed, often lags behind, so that, at a given moment and in a given context, law may

reflect outmoded values. Law may, of course, take the lead in some situations, so that legal changes
are precursors of value changes. Barkun, Law and Social Revolution: Millenarianism and the Legal
System, 6 LAW & Soc. REV. 113, 114(1971).

17. We live in a business culture. That culture has shaped the prevailing values of
our society to meet the requirements of the corporate system and has fed the mystique
of progress. Judges are part of our society and they have often afforded special solicitude
to those enterprises which promised to increase the productive base of the nation or
locality.

Legal realism requires us to recognize that "balancing the equities" is a judicial evalua-
tive process which extends far beyond the bounds of nuisance law, even though its
determinative force in other areas of decision is unacknowledged. . . . [T]he courts will,
either explicitly or sub silentio, consider the resolution of . . .questions in the light of
their possible effects on "progress." Esposito, Air and Water Pollution: What to Do
While Waiting for Washington, 5 HARV. Civ. RIGHTS. Civ. LB. L. REV. 32, 51-52
(1970) [hereinafter referred to as Esposito].

See generally Murphy, The Necessity to Change Man's Traditional View of Nature, 48 NEB.
L. REV. 299 (1969); S. POLLARD, THE IDEA OF PROGRESS (1968).

18. Juergensmeyer, The American Legal System and Environmental Pollution, 23 U. FLA. L.
RFV. 439, 447 (1971).

19. Probably the most important factor which describes the nature of the interest
protected under the law of trespass is nothing more than a feeling which a possessor has
with respect to land which he holds. It is a sense of ownership; a feeling that what one
owns or possesses should not be interfered with, and that it is entitled to protection
through law. Martin v. Reynolds Metals Co., 221 Ore. 86, -, 342 P.2d 790, 796
(1959), cert. denied, 362 U.S. 918 (1960).
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suggested that the full development of a "public-rights consciousness"
has not been neglected; it has, in the cultural context, been impossible.

The American public has, however, as noted earlier, begun to perceive
qualitative environmental values in positive terms. Since significant por-
tions of the population recognize that pollution represents a threat to
health or welfare, and there are significant differences of opinion as to
the extent of that threat and as to the allocative decisions to be made
respecting air and water resources, a political problem arises.20

Questions of perception are crucial in evolving political and, ulti-
mately, legal resolutions of this dilemma. Clear and immediate health
hazards aside, Dales points out that

the questions are always: 'How much?' and 'At what cost?'. .. How
clean you keep your environment (and therefore how much pollution
you accept) depends on the cost of keeping it clean and on how much
you dislike living in a dirty environment."

While it may be true in the abstract that we are "for" clean air and
water and "against" pollution, this abstract proposition depends on
what we define as "pollution," which, in turn, depends largely on eco-
nomic factors.2 It is not at all clear to the author that, at the present
time, an abstract majority in favor of clean air and water can be trans-
lated into a practical majority when their own immediate economic
interests are at stake.23 As Dales points out:

20. See generally Hill, The Politics of Air Pollution: Public Interest and Pressure Groups, 10
ARIZ. L. REV. 37 (1968); DAVIES, THE POLITICS OF POLLUTION (1970).
Those resource-claimants who assert rights to clean air or water may base their claims on grounds
of human health or ecological disruption, or, in a society the majority of whose members are
increasingly affluent, on aesthetic grounds. When an allocative decision is made, a "balancing"
process must necessarily occur. At that point, distinctions between grounds upon which claims are
based assumes importance.

21. DALES at 15.
22. One of the problems to be overcome . . . is the formulation of a definition of

pollution ....
The definitional problem includes problems of measurement. While law and science

must work hand-in-hand in measuring and defining pollution, societal attitudes and
perceptions are of utmost importance, since from them evolves the impetus for govern-
mental action sought to be translated into workable programs. Economic factors cannot
be ignored, since they clearly are a causative agent in (and sometimes control) the
shaping of individual responses to social problems and since they so often militate
against the application of idealistic solutions in favor of more pragmatic approaches.
J. JUFRGENSMEYER & H. LAUGHRAN, LEGAL ASPECTS OF ENVIRONMENTAL PRESERVA-

TION AND CONTROL I, 1 (Prelim. Ed. 1971).
23. Individuals tend to think in the present; their immediate economic well-being

and comfort, safety, and convenience are of primary importance.

[T]he long-term good for society may not only be inimical to the short-term interests
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To a large extent, pollution is whatever people ("most people" or "the
typical person") consider it to be . . . . Any attempt to measure the
amount of pollution runs into this problem, and it should be remem-
bered that any estimate of pollution damage is subject to the qualifying
phrase "given the present attitudes of the population."14

"Pollution" is defined, then, through the political process, and it is
to governmental controls and the intervention of governmental institu-
tions (including legal institutions) that we turn for the resolution 5 of
"pollution problems." Such governmental intervention is necessary be-
cause of imperfections in the market mechanism and the government
monopoly on the use of force,"6 which

underscores the inaccuracy often implicit in the position that govern-
ment should do nothing. In not acting but in foreclosing others from
a last resort to necessary physical force, government takes a position
giving clear advantage to those who can realize their ends without
force. In this sense, government cannot "do nothing."'"

Generally, government intervenes either through the legislatures or
through the courts. While ideally speaking the goal of governmental
intervention (and thus the task of environmental law) might be said to
be to achieve optimal resource allocation at least cost, this ideal is only
vaguely approached in the real world.

When legislatures act with regard to environmental problems, their
typical approach, notwithstanding various approaches urged by econo-
mists,28 has been by way of direct regulation of polluters, generally
through the medium of an administrative control agency, authorized to
set standards and promulgate and enforce rules and regulations. 9 Such
legislation, particularly in its enforcement aspects, will be discussed at
a later point in this article. 0

of the individual, but to his long-term interests as well.
Laughran, Written Statement for the Record of Hearing Held at Twentynine Palms, California,
Nov. 7, 1970, by the Bureau of Land Management, Department of the Interior, on the Environ-
mental Impact of Proposed New Electric Power Transmission Lines in the Desert Areas of the
Southwest, at 2, 3. See also Hill, The Politics of Air Pollution: Public Interest and Pressure
Groups, 10 ARIz. L. REV. 37 (1968).

24. DALES at 19.
25. That is, restraint of degradation within politically acceptable limits.
26. Krier at 429.
27. Id. at 429-30 n. 2.
28. See, i.e.. id. at 459-75; Gerhardt, Incentives to Air Pollution Control, 33 LAW & CONTEMP.

PROB. 358 (1968). President Nixon, however, recently proposed a tax on sulphur emissions. TIME,
Feb. 21, 1972, p. 47.

29. Krier at 459-67 & sources cited therein.
30. Infra, THE CORPORATE POLLUTER AND THE LAW-LEGISLATION.

[Vol. 23



LAW & CORPORATE POLLUTER

Meanwhile, pollution continues, and at what many, if not most,
pollution-receptors perceive to be unacceptable levels. As individuals
and in groups, asserting unique as well as traditional causes of action,
these people are turning more and more to the courts.

Professor Krier has summarized very well many of the possibilities
and drawbacks of environmental litigation.3 Too often overlooked,
however, is the potential use of the lawsuit as a political tool. If corpo-
rate, stationary-source polluters are viewed as representative of those in
society who are in a position, for one reason or another, to "realize their
ends without force," 2 while pollution-receptors are not in such a posi-
tion, the political potentialities of litigation become obvious. The law-
suit may be used by those who desire cleaner air or water, or some other
environmental goal, to achieve delay, which serves the dual purpose of
giving the environmentalists time to marshal their political forces and,
usually, of imposing costs on the polluter. 33 As a corollary to this
point, the mere filing of a lawsuit may serve to impress the community
and the polluter alike with the seriousness of the plaintiffs' intent and
their confidence in their claims. 34 A related political point is the use of
the lawsuit as an "educational" tool. 35

Another point which should be considered relates to the perceived
needs and desires of individuals (or groups) who turn to lawyers and the
courts to "solve" environmental problems.

31. Krier at 442-59.
32. See Krier at 429-30 & text accompanying nn. 26 & 27, supra.
33. Delay is not so readily achieved in "pollution" cases as in other types of environmental

action, since it is inordinately difficult to enjoin a "prospective nuisance." See City of Bowie v.
Board of County Comm'rs, 260 Md. 116, 271 A.2d 657 (1970).

34. See SAX at 190-92.
35. SAx at 189, 191, 231.

The "educative function" of litigation espoused by Professor Sax has met with some disfavor.
Consider the following exchange, quoted in Krier at 453, from Shapiro, Our Far-Flung Correspon-
dents, E.D. [Environmental Disruption], NEw YORKER, May 23, 1970, at 93, 102:

We have been using the lawsuit as a device to teach people that they can demand
environmental controls and get them, [Professor Sax] said.

Professor Sax's educational tactic did not meet with complete favor at the table, particu-
larly among the economists. Professor Breton remarked that he thought it wise to
differentiate between the situations "where in one case the pollution is serious enough
to arouse the public, and where in another we have to educate public opinion." He then
warned, "We should be careful not to engage in calling something education which, when
other people try to sell us soap, we call advertising."

While further consideration of this point is beyond the scope of this article, the author feels that
access to and the shaping of attitudes through the media may offer the only long-term answer to
our environmental problems. See nn. 14-19, supra, & accompanying text. See generally Like,
Multi-Media Confrontation- The Environmentalists' Strategy for a "No-Win" Agency
Proceeding, I ECOLOGY L.Q. 495 (1971): I ECOLOGY L.Q. 374 (1971).
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Depending, of course, on the context of the particular case, one thing
various environmental litigants have in common, aside from, for what-
ever reason, a desire for qualitative environmental improvement or pres-
ervation, is a desire to win-that is, either to make the defendant pay
or to affect his conduct in what they perceive to be a positive manner.
In this sense, they are not necessarily interested in "least-cost" solu-
tions, and although the court may in reaching its decision approach such
a solution in terms of the facts of the particular case, the necessarily
narrow focus of litigation generally will prevent the consideration, not
to mention solution, of the overall problem of which the particular
controversy is a manifestation, and of the effect which the decision may
have on other problems or on the same problem in other areas." Since
environmental litigation inevitably involves questions of resource-
allocation, environmental litigants are, ultimately, advocating a politi-
cal position.

THE CORPORATE POLLUTER AND THE LAW

If the general goal of law as it approaches the pollution problem is
to bring pollution under control to within politically acceptable limits,37

then that must also be the goal with regard specifically to the problem
of the corporate polluter."

36. A case not involving private environmental litigants is best illustrative of this point. In
Department of Water and Power v. Los Angeles County Air Pollution Control Dist., I E.R.C.
1580 (Super. Ct. No. 971, 991, Los Angeles County, July 9, 1970), Judge Bernard Jefferson, in an
exhaustive opinion, upheld the District's Rule 67 against a multi-pronged legal attack. It was
conceded that the Department's proposed fossil fuel-burning, steam electrical generating facility
could not comply with the emission requirements set forth in Rule 67. In light of the ongoing battle
being conducted by environmentalists across the nation against nuclear-powered generating plants,
projects for the generation of hydro-electric power, and construction of fossil fuel-burning generat-
ing plants in "remote" areas (such as Indian reservations), and of the common issue implicit in all
of these cases the evaluation of our demands and the definition of our needs, consider the following
excerpt from Judge Jefferson's opinion:

It would appear reasonable to conclude that if Scattergood 3 [the plant in question]
is not built and the Department continues its advertising program that the Department
will use its ingenuity and double its efforts to find a substitute for the lost 460 megawatts
of Scattergood 3 in a source of generating energy located outside the Los Angeles Basin.

[li]t is reasonable to hold, therefore, that the public interest in preventing any increase
in the levels of air pollution and in seeking a dimunition [sic] in the current levels of air
pollution in the Los Angeles Basin, is an overriding public interest which must stand
paramount and supreme when contrasted with the public interest of the residents of Los
Angeles in obtaining all the electrical power they may desire. Id. at 1624.

37. See n. 25, supra, & accompanying text.
38. By "corporate polluter" is meant a stationary-source, i.e., an industrial plant, operated by

a private corporation, which discharges or deposits into the air or water waste products in excess
of acceptable limits. An industrial plant may be spewing tons of "foreign matter" into the air but,
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Corporations are in business to make money. 9 Since it usually is
cheaper to pollute than not to pollute,49 and since voluntarily to cease
polluting, e.g., by installing expensive pollution-control equipment, may
place one's products at a relative competitive disadvantage in the mar-
ketplace,4 some means must be found, within the political-legal system,
of affecting corporate behavior patterns so as acceptably to limit their
waste discharges. Private parties, acting in their own behalf or in the
"public interest" (or in some combination of the two) may seek to alter
corporate behavior through litigation; the public, acting through legisla-
tures and control agencies, may seek the same end through the enact-
ment of laws providing for some type of regulation. We shall be con-
cerned here neither with the complexities of environmental litigation per
se nor with specific details of environmental control legislation. The
point which shall be considered is the behavior-altering potential of
these legal approaches to the corporate pollution problem.

Litigation

Numerous legal theories have been suggested by way of which private
parties may proceed against corporate polluters. Such actions, even

unless its actions are in violation of some politically-derived legal standard, or are found to be
"unreasonable" respecting the legally-protectible interests of the particular complainant, there is
no "pollution."

39. However, profit-maximization per se may not be the ultimate goal. See, e.g., 5 U. MICH.
J.L. REFORM 68 (1971); Remarks of E. Nobles Lowe, Esq., in Environmental Controls and the
Corporation: A Panel Discussion, 27 Bus. L. 153 (1971) [hereinafter referred to as Lowe]. But
see Friedman, A Friedman Doctrine-The Social Responsibility of Business is to Increase Its
Profits, NEW YORK TIMES MAGAZINE, Sept. 13, 1970, at 126; cf Hagevik, Legislating for Air
Quality Management: Reducing Theory to Practice, 33 LAW & CONTEMP. PROB. 369, 374 (1968).
Given the separation of ownership and management functions in the "modern corporation," see,
e.g., A. BERILE AND G. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY (1932);

DAIRF NDORF, CLASS AND CLASS CONFLICT IN INDUSTRIAL SOCIETY 41-48 (1959), it is at least
arguable that management's ultimate end is self-protection and self-perpetuation. Cf. Chisum,
Napalm. Proxy Proposals and the SEC, 12 ARIZ. L. REV. 463, 476 (1970).

40. "It is cheaper to pay claims than it is to control flourides." Statement of the plant manager
of an aluminum plant, quoted in Reynolds Metals Co. v. Lampert, 324 F.2d 465, 466 (9th Cir.
1963). See also sources cited in n. 8, supra, & discussion in text immediately following.

41. Id.
42. See, i.e., Juergensmeyer, The Control of Air Pollution Through the Assertion of Private

Rights, 1967 DUKE L.J. 1126 [hereinafter referred to as Juergensmeyer], a relatively early and still-
leading article in the field, wherein the author discusses such theories as nuisance, trespass, negli-
gence, and strict liability. See also 70 Col UM. L. REV. 734 (1970). For an extensive bibliography
of articles discussing private actions, see Krier at 448 nn. 47-48. For a discussion of an unique
theory, process liability, see Miller, Air Pollution Control: An Introduction to Process Liability
and Other Private Actions, 5 NEw ENG. L. REV. 163 (1970).
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though brought to vindicate essentially private interests, properly may
be thought of as part of "environmental law." If the plaintiff prevails,
the extent to which the damages granted serve to alter future corporate
behavior patterns-such as by inducing the corporation to install
pollution-control equipment so as to avoid further damage awards-will
result in cost-internalization and concomitant benefits to the general
public. If an injunction is granted, it generally will issue only after a
"balancing of the equities ' 43 and thus, presumably, the result will also
be beneficial to the public.

Since the monetary damages awarded an individual plaintiff in an
action against a corporate polluter reflect only the damages proved to
have been sustained by that plaintiff," and are likely to be inconsequen-
tial when compared to the cost to the corporation of controlling its
emissions45 (if, indeed, control is possible)," such actions are unlikely to
have significant behavior-altering effects except in isolated cases. While
the class action may, by allowing many injured parties to aggregate their
claims, effectively circumvent this limitation, that device is presently
limited in its usefulness.47 The possibility of the assessment of punitive
damages might also be of help in this regard.4"

Although injunctive relief is theoretically available in some types of
private "pollution-control" litigation,49 the posture of the parties when
combined with the usual operation of the "balancing of the equities"
doctrine typically results in a denial of such relief. It is easy to see how
the use of a "cost-benefit analysis" formula which on the one hand
takes into account damages to the individual plaintiff (since he is suing,
actually or theoretically, in a private rather than a public-representative

43. See Juergensmeyer at 1131.
44. But see n. 48, infra, & accompanying text.

45. See. e.g., Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 257 N.E.2d 870 (1970): Rey-

nolds Metals Co. v. Lampert, 324 F.2d 465 (9th Cir. 1963): Renken v. Harvey Aluminum, Inc.,

226 F. Supp. 169 (D. Ore. 1963).
46. Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 257 N.E.2d 870 (1970).

47. See FED. R. Civ. P. 23: Snyder v. Harris, 394 U.S. 332 (1969). That state class action rules

generally are "presently even less viable than was the federal provision before Snyder," see Espos-

ito at 36. For a pollution class action which was never joined in by any potential class members,

see Riter v. Keokuk Electro-Metals Co., 248 Iowa 710, 82 N.W.2d 151 (1957). See also n. 57,
infra, & accompanying text.

48. See McElwain v. Georgia-Pacific Corp., 245 Ore. 247, 421 P.2d 957 (1966): Reynolds

Metals Co. v. Lampert, 316 F.2d 272 (9th Cir. 1963), 324 F.2d 465 (9th Cir. 1963): Juergensmeyer

at 1142 n. 49. Of course, to the extent that punitive damages reflect "social costs" beyond those

incurred by the plaintiff and are awarded for "cost-internalization" purposes, they represent a
windfall.

49. I.e., nuisance and trespass. But see with regard to nuisance, CAL. CODE CIv. P. § 731a
(1955).
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capacity), while on the other hand measuring all of the benefits to
society of the defendant's activity, will result in the denial of injunctive
relief. It has been argued that "social costs" beyond those incurred by
the immediate complainants should enter into the equation;" such an
approach might, of course, suggest that the offense complained of is a
public, rather than a private nuisance, which the plaintiff may lack
standing to abate."' Some courts have rejected the "balancing the equi-
ties" approach,"2 and injunctions have been granted513-sometimes in
arguably inappropriate cases or in "theoretically undesirable form.1 54

Perhaps the greatest single limitation on the effectiveness of privately-
initiated "pollution-control" litigation of the type under consideration
is that it is fortuitous in its instigation and piecemeal in its effect on
corporate behavior patterns.5 5 While it can have some effect in some
instances, and therefore, in the author's opinion, is properly to be con-
sidered within the realm of "environmental law," it is also true, as
Professor Juergensmeyer concludes, that "our population would doubt-
less suffocate before the problem was sufficiently alleviated by private
control.""6 Moreover, the more pollution-receptors and the more
pollution-sources that are involved, the more complex the situation be-
comes, until it may reach the point where courts simply can not handle
it.57

Legislation

Legislatures at both the federal and state levels, in response to citizen
demands for cleaner air and water, have turned their attention to the

50. Juergensmeyer at 1134. See Renken v. Harvey Aluminum, Inc., 226 F. Supp. 169, 172 (D.
Ore. 1963). But see Krier at 457 n. 71.

51. See Juergensmeyer at 1135: CAL. CIv. CODE §§ 3479, 3480, 3493 (1970): Prosser. Private
Action for Public Nuisance, 52 VA. L. REV. 997 (1966).

52. Hulbert v. California Portland Cement Co., 161 Cal. 239, 118 P. 928 (1911): see Renken
v. Harvey Aluminum, Inc., 226 F. Supp. 169, 176 (D. Ore. 1963).

53. Id. Cf. Fairview Farms, Inc. v. Reynolds Metals Co., 176 F. Supp. 178 (D. Ore. 1959).
54. Krier at 457 n.71, citing as an example Renken v. Harvey Aluminum, Inc., 226 F. Supp.

169 (D. Ore. 1963). Juergensmeyer at 1148 has expressed a different view of the Renken case.
55. Juergensmeyer at 1155.
56. Id.
57. For an interesting attempt to solve the air pollution problems of Los Angeles by way of

class action (in behalf of essentially all of the people in Los Angeles County) against almost three
hundred allegedly responsible corporate defendants, see Diamond v. General Motors Corp., 20 Cal.
App. 3d 374 (1971).

In dismissing the action on several grounds, the court noted that "a court of equity lacks facilities
or competency to undertake the problem of abating air pollution within the Los Angeles Basin
.. ."" Id.
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pollution problem. While such fiscal alternatives as subsidies and pric-
ing are available for use in affecting corporate behavior," these devices
generally have not been employed.59 The legislative approach to pollu-
tion control has been, primarily, one of direct regulation. 0 Discussion
of the various regulatory programs and their particular provisions is
beyond the scope of this article; there is a mass of descriptive litera-
ture.6 We are concerned primarily with enforcement techniques and
their behavior-affecting potential. In light of this primary concern, how-
ever, some mention should be made of the apparent legislative fixation
on direct regulation.

Krier suggests several reasons for the adoption and continuance of the
regulatory approach." Among these are that, in the short-term, regula-
tion may involve the least-cost (a politically important factor); that
regulation may offer the best means of achieving immediate relief and
clear results, so as to placate intense public concern; that, particularly
after a regulatory approach has been undertaken, cost and inertia fac-
tors combine to induce legislators to follow the "path of least resist-
ance"-to tinker with and improve upon the old, rather than adopting
entirely new approaches; and that many theoreticians and experts "may
simply have concluded that regulation is the best approach."

The tendency directly to regulate preconceived and identifiable
"wrongdoers" such as industrial polluters63 may be explained in an-
other way. The "environmental crisis" is "caused" by a number of
interrelated factors, 4 not the least of which is Western man's perceived
mission to "subdue" the earth.6 5 Considering our apparently unshake-

58. See generallv sources cited in n. 28, supra.
59. Id. An exception is President Nixon's recent proposal (TIME, Feb. 21, 1972, p. 47) to tax

excess sulphur emissions at a rate of fifteen cents per pound in areas where primary (health-related)
air quality standards are exceeded and ten cents per pound where secondary (welfare-related)
standards are exceeded, beginning in 1976. One wonders if the figures are sufficient to result in an
incentive to the emitters to find other, lower-cost alternatives to the excess emissions (in other
words, a sufficient disincentive to pollute). For a discussion of fiscal schemes which have been
enacted, and of fiscal proposals generally, see 12 ARIZ. L. REV. 511 (1970).

60. See Krier at 459-62. Krier refers to the "Great American Regulatory Tradition," Krier at
461, and asserts that "government at all levels has had an almost neurotic fixation on regulation."
Krier at 459-60.

61. For an extensive bibliography, consult Krier at 460-61 n. 85. For a particularly good
summary of various approaches, see Pollack, Legal Boundaries of Air Pollution Control-State
and Local Legislative Purpose and Techniques, 33 LAW & CONTEMP. PRoB. 331 (1968).

62. Krier at 461-62.
63. Krier at 461 n. 87; remarks of Lowe.
64. See nn. 7-19, supra, & accompanying text.
65. Genesis 1:28. See also Murphy. The Necessity to Change Man's Traditional View of

Nature, 48 NEB. L. REv. 299 (1969).
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able faith in the "curative powers" 'of technology, it is easy to under-
stand our tendency to focus on a "wrongdoer" rather than to question
our own values and our assumptions about ourselves" and the world in
which we live, 7 which are reflected in our consumptive activities. "

Whether or not direct regulation is the best way of attacking the
pollution problem, it appears that it is the method to which we are
committed for at least the forseeable future. That being the case, it is
necessary briefly to examine the nature of regulatory activity in terms
of our inquiry into the potential of law respecting corporate polluters.

Regulation implies agreement as to a general goal within the relevant
jurisdiction, followed by enunciation of a standard of conduct to which
people are expected to conform so that the general goal may be achieved.
Individual interests may not always coincide with societal interests, how-
ever, so that regulatory systems require enforcement tools to achieve
their ends. Enforcement, of course, should be a means rather than an
end. The goal should be not merely to punish "wrongdoers," but to
achieve the general goal in the interests of which the standards of con-
duct originally were set.

The basic federal legislation on air " and water70 pollution envisions
cooperation between the federal and state governments in attacking the
problems. It contains provisions for the setting of goals (desired ambient
air and water quality) and some provisions relating to standards of
conduct. In general, however, the federal government has deferred to the

66. For a minority viewpoint, consider Pogo's famous dictum: "We have met the enemy, and

he is us!"
67. See Murphy. The Necessity to Change Man's Traditional View of Nature, 48 NEB. L. REV.

299 (1969).
68. For example. to the extent that air pollution results from automotive exhaust emissions,

the driver of the automobile, not the manufacturer, may be viewed as directly responsible for the

pollution: he is. of course, a pollution-receptor as well. The Environmental Quality Laboratory

[EQL] at the California Institute of Technology recently issued a report, SMOG: A REPORT TO THE

PEOPLE OF THE SOUTH COAST AIR BASIN (EQL Report No. 4. Jan. 15, 1972), in which specific

measures are suggested by way of which air quality in Los Angeles could be improved. Mr. Robert

Chass, the Air Pollution Control Officer of Los Angeles County, has attacked the EQL propos-

als-not on the basis that their adoption will not result in cleaner air, but on the basis that their

adoption would inconvenience and impose costs on the consumer rather than on the villains in

Detroit. Los Angeles Times. Feb. 3, 1972, Pt. I, at 2. The author finds Mr. Chass' views depressing

and reactionary in their "convenience"-oriented. consumption-as-usual thrust, but suggests that.

rather than having missed Professor Dales' point that you get what you are willing to pay for. Chass
may well have expressed current political and cultural reality.

69. Clean Air Act, 42 U.S.C. §§ 1857 et seq. (1970). as amended by the Air Quality Act of

1967. I Stat. 485, and by the Clean Air Amendments of 1970. 84 Stat. 1676.
70. Federal Water Pollution Control Act, 33 U.S.C. §§ 466 et seq. (1970).
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states on the matter of how to achieve the goals.7

While there are considerable variations in the existing state and local
approaches to air and water pollution control, certain general observa-
tions may be made. With regard to industrial (therefore, primarily cor-
porate) sources of pollution, one approach is to define a standard of
conduct to which they are expected to conform, allowing the polluter to
decide how most efficiently to meet the standard ["performance stan-
dards"]. 72 Another approach is not only to set the standard of conduct,
but to decree, with greater or lesser degrees of specificity, how the pollu-
ter is to meet the standard ["specification standards"].7 3 Under this
approach, a permit usually will be required.74 Certain conduct, such as
open burning, may be prohibited.7"

Whatever approach is used in terms of standards of conduct, enforce-
ment tools are necessary, since, as has been pointed out, corporate and
societal interests may not coincide. Enforcement against violators may
be by way of cease and desist orders,7" civil fines,77 injunction,7 or crimi-
nal penalties.79

The threat of an injunction may be effective in inducing a corporation
to conform to anti-pollution standards. The threat, assuming it to be
credible, would be effective indeed if it extended to shutting down the

71. The federal enforcement approach has been basically conciliatory, see NADER TASK FORCE

REPORT ON WATER POLLUTION, WATER WASTELAND (Zwick ed. 1971); I U.C.D. L. REV. 71, 92
(1969).

The Refuse Act, Section 13 of the Rivers and Harbors Act of 1899, 33 U.S.C. § 407 (1964),
has been used in water pollution cases, but it is basically a criminal statute, Section 16, 33 U.S.C.
§ 411 (1964), and thus is subject to the objections discussed infra. However, some civil proceedings
have been maintained under the Refuse Act, e.g., United States v. Republic Steel Corp., 362 U.S.
482 (1960); United States v. Perma Paving Co., 332 F.2d 754 (2d Cir. 1964). A further problem
arises out of the Nixon Administration's new Refuse Act permit system-an effort to bring the
Refuse Act and the Federal Water Pollution Control Act into conformity. See Water Pollution:
Conservationists Criticize New Permit System, 171 Sci. 266 (1971): Hall, Refuse Act of 1899 and
the Permit Program, I N.R.D.C. NEWSLETTER (Spring 1971). For discussion and analysis of the
Refuse Act, see, e.g., Tripp & Hall, Federal Enforcement Under the Refuse Act of 1899, 35
ALBANY L. REV. 60 (1970) [hereinafter referred to as Tripp & Hall); I ECOLOGY L.Q. 173 (1971).

72. Walker, Enforcement of Performance Requirements with Injunctive Procedure, 10 ARIZ.
L. REV. 81, 83 (1968) [hereinafter referred to as Walker].

73. Id.

74. Id.

75. Id. at 84.
76. CAL. H. & S. CODE § 24354.15 (West 1967); TENN. CODE ANN. § 70-331 (Supp. 1971):

CAL. WATER CODE § 13301 (West 1970).
77. CAL. H. & S. CODE §§ 39260, 39261 (West 1967).
78. CAL. H. & S. CODE §§ 24252, 39054.1, 39508, 39509, 39296.2 (West 1967); Tenn. Water

Quality Control Act of 1971, TENN. CODE ANN. § 70-339 (Supp. 1971).
79. CAL. H. & S. CODE §§ 24253, 24279 (West 1967): TENN. CODE ANN. § 70-337 (Supp.

1971).
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plant in question. If the threatened injunction is merely to enforce a cease
and desist order,"" it may be that the added profits to be made during
the period of non-conformance would offer sufficient incentive to violate
the rules until caught. Given the goal of enforcement discussed above, it
is suggested that the latter use of the injunction will and should be the
most frequent. In either case, the corporate decision may hinge largely
on the vigor of the control agency's enforcement policies."

Civil fines may be an effective way of inducing compliance. They offer
two advantages over criminal proceedings: their imposition involves a
less onerous burden of proof, and the proceedings may be more stream-
lined. Unlike injunctive relief, civil fines offer a direct attack on the
corporate purse. However, to the extent that the fines imposed, either
through legislative limitation or the exercise of judicial discretion, are
low, they offer to the large corporation (or highly profitable small cor-
poration) "2 no incentive to conform: to the extent that they are high,8 3

they may be so high as to be unrelated to the offense (although sound
judicial discretion, if allowed, may correct this fault).84 In any case, the
fine represents a penalty, and may be subject to the criticism that, as
"punishment," it represents an "end;" if its purpose is to induce the
violator to obey the rules, an injunction will produce the same result
much more directly. As with the use of injunctions, the control agency's
enforcement policies will be a major factor in assessing the utility of the
approach.

80. CAL. H. & S. CODE §§ 24252, 24354.15, 39054.1, 39508, 39509, 39296.2 (West 1967):
TENN. CODE ANN. § 70-337 (Supp. 1971). CAL. WATER CODE § 13331 (West 1971).

81. See Fisse, The Use of Publicity as a Criminal Sanction Against Business Corporations, 8
MELB. U. L. REV. 107, 124h.85 (1971) [hereinafter referred to as Fisse]. For some suggestions as
to why enforcement efforts might be less-than vigorous, see K. DAVIS, ADMINISTRATIVE LAW TEXT
77 (1959): W. DoUGLAS, POINTS OF REBELLION 78-88 (1970); L. JAFFE, JUDICIAL CONTROL OF

ADMINISTRATIVE ACTION 12-13 (1965); Hill, "Polluters Sit on Anti-pollution Boards," New York
Times, Dec. 7, 1970 at I, col. 3; Fisse at 124 n. 85 (corporations as financial contributors to political
campaigns). The- problem is perhaps best explained in terms of political reality as a product of
mutual reinforcement between market forces and consciousness. To illustrate: "In Jacksonville,
Mayor Hans Tanzler dismisses the complaints of environmentalists, whiffs his city's foul air and
declares: 'That smell means jobs.' " TIME, Feb. 14, 1972, p. 10. Mayor Tanzler is now national
co-chairman of "Mayors for Muskie." TIME, March 6, 1972, pp. 43-44. Senator Muskie, a Demo-
cratic Presidential aspirant, is a well-known "environmentalist," often referred to as "Mr. Clean."
For a graphic description by lay witnesses of air pollution in Jacksonville, see Alton Box Board
Co. v. Pantya, I E.R.C. 1480 (Fla. App. 1970).

82. Admittedly, some major polluters may be marginally profitable small corporations, and
the threatened fine, even through small, may provide sufficient inducement.

83. CAL. H. & S. CODE § 39260 (West 1967).
84. Id.
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The least valuable,85 yet most used"' enforcement approach has been
through the criminal law. The procedures are cumbersome, since Consti-
tutional guarantees are involved, and the burden of proof is as onerous
as in any other criminal proceeding. In the author's view, those are not
the major drawbacks of the criminal sanction in dealing with the corpor-
ate polluter. The primary objection to the use of the criminal sanction
against the corporate polluter becomes clear when one considers the
social function of criminal sanctions and the nature of corporations.

Criminal sanctions imposed on corporate polluters seem to have only
a retributive function; they represent "punishment" for past conduct,
but fail to consider the problem of future violations." The deterrent
function of criminal sanctions is ineffective in corporate pollution cases
because of the nature of corporations, which is set forth succinctly in the
Louisiana Civil Code (1870):

Art. 427. A corporation is an intellectual body, created by law,
which, for certain purposes, is considered as a natural person.
Art. 440. Corporations being intellectual persons, they are subject to
various kinds of incapacities, some of which are inherent to their nature

Art. 441 . ... A corporation cannot be imprisoned, for its existence
being ideal, nobody can arrest or confine it.

These provisions indicate clearly the absurdity inherent in the applica-
tion of criminal sanctions to corporate polluters. A natural person can
be imprisoned for the commission of a misdemeanor; an "intellectual
person" cannot. A natural person may be deterred from violating the
law, either by the threat of fine or punishment, the example of punish-
ment which has been meted-out to others, or the memory of punishment
previously imposed upon him. What can the criminal process do or
threaten to do to a corporation to deter it from violations? A fine may
be imposed. " The amount of fines is limited in misdemeanor offenses,

85. Krier at 466. But see Mix, The Misdemeanor Approach to Pollution Control, 10 ARIZ. L.
REV. 90 (1968) [hereinafter referred to as Mix].

86. Walker at 84; C. MEYERS & A. TARLOCK, SELECTED LEGAL AND ECONOMIC ASPECTS OF
ENVIRONMENTAL PROTECTION 134 (1971). Criminal sanctions may be the most widely-used simply
because specification standards are the most widely-used. Walker at 84. All of this probably has
to do with our traditional "Thou Shalt Not" approach to social control and our traditional reliance
on criminal sanctions for coercion.

87. Walker at 87.
88. But see Fisse for an excellent discussion of the potential effectiveness of formal publicity

sanctions against corporate offenders.
89. TENN. CODE ANN. § 70-337(a) (Supp. 1971); CAL. PENAL CODE § 19 (1872).
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and to label the offense a felony" so as to increase the potential fine is
senseless, since civil fines can be levied with much less trouble. The
corporation may be placed on probation. To what end? So that if an-
other violation occurs another fine may be imposed? Conviction of an
offense carries with it is a label: misdemeanant (or felon). Is a corpora-
tion thereby deprived of job opportunities or political privileges?

It may be argued that corporations are so image-conscious that mis-
demeanor convictions for pollution-control law violations have far more
deterrent effect than might be imagined. While in some instances that
may be true, the argument ignores three important and related points."'
First, the extent to which a corporation will spend money so as to avoid
being labelled "criminal" in the eyes of the public is totally uncertain.
Second, the argument ignores the situation of corporations which mar-
ket either anonymous products (i.e., nuts and bolts) or products under
brand names totally unrelated to the corporate name, and corporations
whose clientele consists solely of other corporations. Finally, the public-
ity attendant to corporate pollution-control law violations is haphazard,
and not calculated to have maximum effect."

Criminal sanctions would have a far-reaching effect in terms of future
corporate conduct if they were imposed on the executives or directors
of corporate polluters.93 In some instances this is possible.9" There are
practical limitations, however. While corporations have been convicted

90. TENN. CODE ANN. § 70-337(b) (Supp. 1971).
91. Since the argument relating to image-consciousness assumes the effectiveness of informal

publicity sanctions, it would be helpful to consider that even formal publicity sanctions may be of
limited value. See generally Fisse at 126-42. On the specific points which follow in the text, see
Fisse at 126 n. 90 & at 139-41. Moreover, the argument ignores the "image-building" resources
of the corporation and the possibility that the "response" might be by way of an "image-oriented"
counter-attack. See Fisse at 133-39: Lubin. Ecology Backlash: The Selling of the Environment,
CLEAR CREEK, Vol. I1, No. 2, p. 26 (March 1972).

92. See generallt' Fisse. If intensive informal publicity sanctions are attempted, the effort may
backfire. In Los Angeles, one recidivist corporate offender, charged with several new offenses, was
granted a change of venue to San Diego County on the ground that unfavorable pretrial publicity
relating to prior offenses had made it potentially impossible for the defendant to obtain a fair trial
in Los Angeles County. Allied Chemical Co. v. Municipal Ct., Super. Ct. (App. Dept.) No. 989602
(Los Angeles County, Calif., Jan. II, 1971). The charges eventually were dismissed.

93. Tripp & Hall at 76. "Nothing upsets a corporate lawyer like the threat of sending the
president to jail." Lowe at 160. The author suggests that such a threat, if credible, would prove
even more upsetting to the president himself.

94. E.g., 33 U.S.C. § 407 (1970): TENN. CODE ANN. § 70-337 (Supp. 1971).
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without a showing of scienter,95 it has been held to be an essential element
where a natural person is charged. " Since every element of the crime
must be proved beyond a reasonable doubt, this makes a conviction
difficult to obtain-especially since it is often difficult to isolate respon-
sibility within the corporate structure for a particular act or omission."
This difficulty might be overcome by serving prior notice on plant man-
agers or corporate executives.9" Unfortunately, however, the threat of
criminal sanctions against corporate executives apparently is being used
primarily to coerce the corporations into pleading guilty and paying a
fine." This brand of vigorous law enforcement leads us full-circle.

As a final point, it is worth noting that to the extent variances are
available, there are no violations, even though the corporation may be
violating the standards generally applicable.' °0

While cease and desist orders, civil fines, and injunctions, where avail-
able, represent enforcement tools theoretically superior to the criminal
process in dealing with the problem of the corporate polluter, many
citizens remain unimpressed with the apparently negligible progress
being made in achieving cleaner air and water. To the extent that less-
than-vigorous enforcement activity is responsible, it is possible that
citizen-suits against the responsible government officials'0' or directly
against the corporation to enforce the laws0 2 may offer some hope for
better results in the future; meanwhile, exploration of other avenues
toward results must continue.

95. E.g., United States v. Interlake Steel Corp., 297 F. Supp. 912 (N.D. Ill. 1969); People
v. Consolidated Edison Co., 116 N.Y.S.2d 555 (1952).

96. United States v. Corporation of the Era, 68 Cr. 903 (S.D. N.Y. Sept. 29, 1969) (unpub-
lished opinion). However, where the statute on its face does not require scienter, convictions of
individuals might be upheld on the theory that "the person ultimately in charge of a business
operation is responsible for the results of that operation and the acts of employees." Tripp & Hall
at 76. See also Mix at 93-95.

97. Fisse at 120.
98. Tripp & Hall at 76.
99. Lowe at 160.
100. See CAL. H. & S. CODE §§ 24291 et seq. (West 1967): Los Angeles County Air Pollution

Control Dist. Rule 78 (1971). For devastating critiques of the variance policies and procedures in
Los Angeles County, see Report of the Ecology Committee, Los Angeles County Grand Jury (Nov.
II, 1971): Wilson, "Smog: Who's in Charge? (Scenario for a Smog Snafu)." Los Angeles Times,
(West Magazine) Jan. 9, 1972, p. 12.

101. See Michigan Environmental Protection Act of 1970, MICH. CoMP. L. ANN. § 691.1201-
07 (Supp. 1971); Clean Air Amendments of 1970, § 12 (a), 84 Stat. 1676.

102. Id.
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FLEXIBILITY AND ADAPTATION

As has been indicated, there are different levels at which one may
perceive the "environmental crisis" in general and the problem of cor-
porate polluters in particular. In the eyes of many, the legal approaches
to the corporate pollution problem to date-chiefly regulatory schemes
and citizen-initiated litigation-have been something less than successful
in terms of results. Various reasons for this lack of success have been
suggested.

Two "new" approaches-one involving a direct attack on the corpor-
ation and the other an attack on corporate management-have been
suggested. These approaches-quo warrantol"3 and shareholder deriva-
tive actions' 04-are, of course, "new" only in their possible applicability
to environmental problems and contribution to "environmental law."
Since the author views "environmental law" in its present state of devel-
opment in terms of solutions to problems rather than in terms of grand
designs, and believes that, in addressing those problems within the con-
text of an already-structured legal system, a flexible approach, including
the adaptation of long-familiar theories, is desirable, further exploration
of these "new" approaches and their potential in terms of corporate
behavior control seems called for.

The author hopes to point out, in the course of the following discus-
sion, that the two theories to be considered are not "solutions;" indeed,
there are no panaceas. Moreover, while both may be applicable in
theory, that is no-guarantee that courts will embrace them.

By way of caveat, the following discussion is by no means exhaustive
of either theory, and the author pretends no expertise. He is, with apolo-
gies to David Sive,'05 an "environmental lawyer in the wilderness of
corporate law."

Quo Warranto

A corporation is an intellectual body
created by law. . . .o0

Although many take for granted a sort of "inalienable right" of

103. I ECOLOGY L.Q. 653 (1971).
104. Esposito at 40-41: 5 VAL. U. L. REV. 149 (1970).
105. See Sive, Some Thoughts of an Environmental Lawyer in the Wilderness of Administra-

tive Law, 70 COLUM. L. REV. 612 (1970).
106. LA. CIv. CODE art. 427 (1870). See CAL. CONST. art. XII, § 1 (1954) ["The Legislature

shall have power . . . to provide for the formation, organization and regulation of corporations
and to prescribe their powers, rights, duties, and liabilities. ... 1.
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corporations to exist and to exercise their powers, the opposite in fact is
true. Corporations are creatures of law and of the intellect: they do
business at the sufferance of and on conditions imposed by the state of
incorporation 7 and states where they are registered to do business.'10

Once in existence, the life-span of a corporation may be perpetual. 09

There are means, however, whereby a corporation's privilege to exist or
to do business may be called into question. One such means is by use of
quo warranto.""0

Quo warranto is of ancient origins."' It originated in England as a
"high prerogative writ.""' Use of the writ was supplanted later by a
criminal proceeding known as an "information in the nature of quo
warranto."1" 3 Today, quo warranto and statutory substitutes therefor
generally are civil proceedings." 4 The proceedings may be used to ac-
complish forfeiture of a corporation's charter" 5 or permit to do business
within the jurisdiction,"6 and, thus, to terminate its existence.

It has been suggested that quo warranto may, at least in some states,
be used against corporate polluters, and that it represents a flexible tool
which is superior in some respects to other devices for the control of
industrial pollution."7 While this author agrees that quo warranto theo-
retically is applicable against corporate polluters, he entertains practical
doubts as to its utility.

The argument which has been advanced in support of the availability
of quo warranto as an anti-pollution tool depends on the finding of a
corporate social duty not to pollute, implied in its charter, and a breach
of that duty, thus "triggering" the remedy."' An elaborate and well-

107. Id. See also Kaiser Land & Fruit Co. v. Curry, 155 Cal. 638, 103 P. 341 (1909).
108. Id.. LA. REV. STAT. 12:301 (1969).
109. A corporation has perpetual existence unless, e.g., the articles of incorporation provide

otherwise, LA. REV. STAT. 12:24(B)(3) (1969), it is dissolved, voluntarily or involuntarily, 12:141-
43, or "the sovereignty which created it shall . . . procure an adjudication of forfeiture ....
People v. Los Angeles Elec. Ry., 91 Cal. 338, 340, 27 P. 673, 674 (1891); LA. CIv. CODE art. 447
(1870); LA. REV. STAT. 12:163 (1969).

110. The term quo warranto is used throughout the following discussion for convenience, and
includes analogous modern statutory substitutes.

II1. 8 TUL. L. REV. 287, 291-96 (1933); 15 HASTINGS L.J. 222 (1963).

112. Id.
113. Id.
114. Id.
115. E.g.. CAL. CODE CIV. PROC. § 803 (1955): LA. CIv. CODE art. 447 (1870): LA. REV. STAT.

12:163 (1969).
116. E.g., State ex rel. Dalton v. Riss & Co., 335 S.W.2d 118 (Mo. 1960): LA. REV. STAT.

12:313(A)(6) (1969).
117. I ECOLOGY L.Q. 653 (1971).
118. Id. at 653-62.
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reasoned argument is offered to divorce the essential question of a cor-
porate social responsibility not to pollute from the snake-pit -of the
ongoing argument as to corporate social responsibility in general."' In
fact, in many states, there may be no need to construct an argument
based on the shaky foundation of an initial assumption about corporate
social responsibility which is highly debatable.

Quo warranto may be available against corporate polluters because,
theoretical arguments about social responsibility aside, corporations are
bound to obey the laws of the state of incorporation and of states in
which they are licensed to do business. 20 Legislation (and rules and
regulations promulgated pursuant thereto) has been widely adopted
which sets standards of conduct respecting industrial discharges into air
and water. A corporation which violates those standards of conduct is
violating the law, and thus may be exposed to quo warranto proceedings
for abuse of privilege.'2 ' This is true even though other penalties, civil
or criminal, are provided for violators of the laws in question,' 2 and even
if such penalties have been imposed,2 3 since quo warranto is a matter
of sovereign prerogative exercised on the basis of the "reserved power"
of the state "to change the conditions upon which the privilege of being
and acting as a corporation shall continue to exist. .... ,,'2 Of course,
quo warranto still could be employed against a corporation, based on a
"duty not to pollute," where there were no applicable standards.

Forfeiture of the corporation's charter (or revocation of its license to
do business) amounts to imposition of the "death penalty." While it
may be argued that recalcitrant, recidivist corporations which contin-
ually and arrogantly pollute the environment deserve to "die,"'' 25 it is
clear that forfeiture is an extremely harsh "remedy," the imposition of
which, in most cases, probably is unjustified unless there is no other way
to prevent future harm to the public. 2 The availability of such a remedy
might serve to heighten corporations' perception of their legal duty not
to pollute, but only insofar as the threat of its imposition is credible.

119. Id. at 659-62.
120. E.g., LA. CIv. CODE art. 447 (1870). LA. REV. STAT. 12:41(A), (B)(4), (8) (1969): ALA.

CODE tit. 7. § 1133 (1958).
121. See Pacific Gas & Elec. Co. v. State, 214 Cal. 369, 377, 6 P.2d 78 (1931): People v. San

Francisco Public Stock Exch., 4 Cal. Unrep. 85, 33 P. 785 (1893). Cf. People ex rel. Barton v.
American Automobile Ins. Co., 132 Cal. App. 2d 317, 282 P.2d 559 (1955).

122. Capital City Dairy Co. v. Ohio, 183 U.S. 238 (1902); State ex rel. Longer v. Gamble-
Robinson Fruit Co., 44 N.D. 376, __, 176 N.W. 103, 106 (1919).

123. Id.
124. 155 Cal. at 652, 103 P. at 346: LA. CIv. CODE art. 447 (1870).
125. See 183 U.S. 238 (1902).
126. See id.: State v. Armour Packing Co., 173 Mo. 356, 73 S.W. 645 (1903).
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Imposition of fines in lieu of forfeiture'2 and exercise of the power to
suspend final judgment pending compliance with the law'2 8 are alterna-
tives which courts might employ in adapting quo warranto into a flexible
remedy for use against corporate polluters. Where injunctions or civil
fines are available, however, they may offer the same flexible remedial
range,' 29 so that, with an exception noted below,'13 there appears little
reason for the use of quo warranto, notwithstanding its theoretical avail-
3bility.

Actions in quo warranto generally must be brought by the attorney
general of the state, in the name of the people.13

1 Given the fact that
attorneys-general are politicians, and the possible political implications
of taking vigorous action against corporate polluters, 32 this limitation
on standing offers a practical impediment to the suggested extension of
quo warranto. Private citizens, acting in the public interest, may be
allowed to bring the action if the attorney general does not, but only with
the attorney general's permission'3 or, in some jurisdictions, in the dis-
cretion of a court.' 3' Permission is discretionary; mandamus may be
available where permission is denied, but is subject to the usual "abuse
of discretion" limitations. 35 To the extent that private citizens may
bring quo warranto actions, the threat represented by the availability of
the action is of increased credibility.

A major procedural benefit, not available in connection with other
remedies, accrues when the attorney general brings the quo warranto
action. The allegation of abuse of corporate privilege shifts to the defen-
dant corporation the burden of proving non-abuse. 36 Since burden of

127. E.g., 335 S.W.2d 118, 173 Mo. 356, 73 S.W. 645.
128. E.g., LA. REV. STAT. 12:163 (C) (1969).
129. Supra, nn. 76-84 & accompanying text.
130. Infra, nn. 136-38 & accompanying text.
131. G. Hornstein, Corporation Law & Practice § 813 (1959): CAL. CODE CIv. PROC. § 803

(West 1955); State ex rel. Cage v. Petroleum Rectifying Co., 21 Cal. App. 2d 289, 68 P.2d 984
(1937). LA. REV. STAT. 12:163 (1969) makes the Secretary of State the proper party to bring the
action.

132. There could, of course, be situations where failure to take vigorous action would have the
same adverse political consequences implied in the text. Given current reality, however, since
corporations are both sources of political campaign contributions and of employment for members
of the community, it is probable that the textual implication would more often prove accurate.
An interesting illustration along these lines is provided in Fisse at 124 n. 85.

133. ILL. ANN. STAT. ch. 112 § 10 (Smith-Hurd 1966).
134. Id.
135. City of Campbell v. Mosk, 197 Cal. App. 2d 640 (1961). But see Gray v. State ex rel.

Coughlin, 72 Ind. 567 (1880).
136. E.g., Vrooman v. Michie, 69 Mich. 42, 36 N.W. 749 (1888): People v. Reclamation Dist.

No. 136, 121 Cal. 522, 50 Pac. 1068 & 53 Pac. 1085 (1898); People ex rel. Stephenson v. Hayden,
9 Cal. App. 2d 312, 49 P.2d 314 (1935).
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proof is of tremendous importance in environmental litigation,37 this
adds considerably to the attractiveness of the remedy and may amount,
in effect, to a substantive change. However, traditional burden of proof
rules apply when a private citizen brings the action . 38

It may be suggested in concluding this brief review of quo warranto
that the remedy, although probably adaptable to corporate pollution
cases, likely will prove of limited utility in combating the problem, due
both to the existence of other remedies of equal flexibility and to present
economic and attitudinal (i.e., political reality).

Shareholder Actions

All of the legal approaches discussed to this point represent attempts
to influence corporate conduct from without. It is arguable that share-
holders, operating from within, with the aid of the courts, may be able
to effect positive changes in the way in which corporations treat the
environment.

Discussions of corporate environmental responsibility tend to wallow
in the morass of the general question of corporate social responsibility.'39

A cogent argument has been advanced to the effect that a corporate
social duty not to pollute should be recognized, since it is different in
kind from other questions of social responsibility and involves problems
directly attributable to the corporation and directly within its capacity
to solve.' This argument ignores the mutual reinforcement process be-
tween economic reality and individual and public perceptionsI" and,
insofar as it calls upon the courts to recognize a previously unrecognized
duty, overlooks the fact that legal institutions exist not in the abstract
but to serve the cultural values of the society which creates them.'42 That
a duty will be recognized does not necessarily follow from a declaration
that it should be recognized. Each new piece of legislation or court
decision favorable to the goal of cleaner air and water both reflects
changing values and leads toward further change, but quantum leaps can
not be expected. It is within these limitations and the corporate motiva-
tional context that the change-inducing potential of shareholder actions

137. See, e.g., Krier. Environmental Litigation and the Burden of Proof, LAW AND THE

ENVIRONMENT (M. Baldwin & J. Page eds. 1970); sources cited in Krier at 454 n. 63.
138. 15 HASTINGS L.J. 222, 227 (1963).
139. On corporate social responsibility, see generally 5 U. MICH. J.L. REFORM 68 (1971) and

sources therein.
140. 1 ECOLOGY L.Q. 653, 661-62 (1971).
141. See nn. 14-23, supra, & accompanying text.
142. See nn. 16-17, supra, & accompanying text.
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must be considered.
It is clear that business corporations are organized primarily for eco-

nomic purposes," 3 that management owes a fiduciary obligation to
shareholders respecting corporate assets,"' and that management may
not expend those assets in non-remunerative efforts to solve the myriad
problems of society.'45 Whether or not corporate managers are primarily
profit-maximizers is immaterial for present purposes. They may be
"statesmen,"' 46 but self-interest and the interests of shareholders dictate
that profit be of some concern. Shareholders in general are no more
totally avaricious, socially unconcerned people than are managers. They
are, however, concerned with the return on their invested capital, and it
is safe to conclude that they "do not generally include altruism among
their motives for investing.""' 7 In a given situation, however, some share-
holders may feel concern over environmental degradation attributable to
the corporation in which they own an interest which outweighs their
economic self-interest."'

Socially-concerned shareholders have made several well-publicized
efforts, through the channels of "corporate democracy," to translate
their concerns into action affecting corporate policy."' This has been
sought to be accomplished by placing before the shareholders for a vote
resolutions relating to the subject matter of concern. In the case of large,
publicly-held corporations, this necessarily involves a request that the
shareholder-sponsored proposals be included in the proxy-solicitation

143. E.g., LA. CIv. CODE art. 431 (1870); LA. REV. STAT. 12:22 (1969). See generally Mazum-
dar, The Modern Corporation and the Rule of Law, 114 U. PA. L. REV. 187 (1965).

144. E.g., LA. REV. STAT. 12:91 (1969). See Jones v. H.F. Ahmanson & Co., I Cal. 3d 93,
460 P.2d 464 (1969) (majority shareholders).

145. See Dodge v. Ford Motor Co., 204 Mich. 459, 170 N.W. 668 (1919); Medical Comm.
for Human Rights v. SEC, 432 F.2d 659, 681 (D.C. Cir. 1970), vacated as moot, SEC v. Medical
Comm. for Human Rights, - U.S. -, 92 S. Ct. 577 (1972). But see A.P. Smith Mfg. Co. v.
Barlow, 26 N.J. Super. 106, 97 A.2d 186 (1953), affid, 13 N.J. 145, 98 A.2d 581 (1953), appeal
dismissed, 346 U.S. 861 (1953); LA. REV. STAT. 12:41 (12) (1969).

146. See Berle, Modern Functions of the Corporate System, 62 COLUM. L. REV. 433 (1962).
147. Esposito at 40.
148. It has been contended that . . . [such shareholders] submitted their proposals

not because they were concerned with such issues as shareholders, but because they were
concerned primarily as citizens or members of certain groups. . . . However, it cannot
be contended that because . . . [they] were concerned with similar issues before they
became shareholders they were not acting as shareholders in submitting their proposals.
Such a conclusion is merely a reassertion of the assumption that when a shareholder
submits a proposal concerning primarily social or ethical issues, he cannot be acting as
a shareholder, because shareholders are only concerned with profit maximization. 5 U.
MICH. J.L. REFORM 68, 81-82 (1971).

149. See. e.g., 432 F.2d 659; Schwartz, The Public Interest Proxy Contest: Reflections on
Campaign GM, 69 MICH. L. REV. 421 (1971).
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materials sent by management to all shareholders.10

Corporate managements have based exclusion of proffered proxy pro-
posals on SEC rules, which enumerate certain categories of proposals
which management may exclude.' While the author feels that strong
arguments can be made that particular "environmental proposals" fall
outside the scope of these exceptions and are includible, and there are
indications that the courts will prove amenable to such arguments,' 5

1 our
primary concern here is with the practical value of the approach.

While management has at times displayed such "paranoid resistance"
to the inclusion in the proxy materials of shareholder proposals dealing
with "public responsibility"' 5' as to suggest "an illegitimate desire to
insulate themselves from external challenges to their policies,"'54 those
such proposals which have been included have been so badly defeated 55

as to prompt the Supreme Court to recognize in one case the unlikeli-
hood of management ever again bothering to object. 56 For such a pro-
posal to pass would require that the "environmental consciousness" of
the owners of a majority of voting shares had developed to the point of
controlling their "economic consciousness" and matters of immediate
self-interest.' 7 That clearly involves wishful thinking. It has been sug-
gested that those proposals with "merit or apparent merit have substan-
tial impact," in that managements are forced "either to adjust their
policies or to defend them to the other shareholders on the merits."'158

While this may be true in individual cases, depending on the corpora-
tion's field of business,' '9 the "response" is just as likely to be either no
response or one which is "image-" rather than "issue-oriented."' 60

It appears that the "corporate democracy" approach, while it may

150. See SEC Rule 14a-8, 17 C.F.R. § 240.14a-8 (1970).
151. Among these exceptions are (I) proposals not a "proper subject for action" by sharehold-

ers under state law; (2) proposals submitted primarily to promote "general economic, political,
racial, religious, social or similar causes;" and (3) proposals that management take action involving
conduct of the "ordinary business operations" of the corporation. SEC Rules 14a-8(c)(I), (2), (5),
17 C.F.R. § 240.14a-8 (c)(1), (2), (5) (1970).

152. See 432 F.2d 659.
153. Chisum, Napalm, Proxy Proposals and the SEC, 12 ARIz. L. REV. 463, 476 (1970)

[hereinafter referred to as Chisum].
154. Id.
155. See Wall Street Journal, May 28, 1970, p. 4, col. 2 [Campaign GM]; 92 S. Ct. 577.
156. 92 S.Ct. at 579.
157. See generally nn. 14-23, supra, & accompanying text.
158. Chisum at 476.
159. Supra, text immediately following n. 91.
160. See Fisse at 133-39. Lubin, Ecology Backlash: The Selling of the Environment, CLEAR

CREEK, Vol. II, No. 2, p. 26 (March 1972).
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have an "educative" or propaganda function'6 ' and thus be of long-term
value in terms of consciousness-change, offers little in terms of immedi-
ate results, since that would require that the consciousness-change al-
ready have occurred.

Another, potentially more effective approach which environmentally-
concerned shareholders might take is to attempt to police corporate
pollution by means of shareholders' derivative actions. The action is one
in which the corporation is made a nominal party-defendant and yet is,
in a sense, the real party-plaintiff," 2 since the action is brought to vindi-
cate a right of the corporation; the shareholder plaintiffs derive no direct
benefit from successful prosecution of the action.' 3

There are certain procedural prerequisites to the maintenance of the
action which need not be considered here. " Two factors should be men-
tioned, however, since they involve questions of the practicality of main-
taining the action. The first of these is the fact that the plaintiff may be
required to post security to cover expenses which may be incurred by the
defendants (corporation and directors).' 5 This may effectively deter
shareholders from maintaining the action.'66 On a happier note, from the
point of view of potential plaintiffs, it may be possible for the plaintiff
in an "anti-pollution" shareholder's derivative action to be reimbursed
for his attorney's fees and reasonable expenses, where the action results
in a "substantial benefit" (not necessarily pecuniary) to the corpora-
tion.6 7 This possibility serves to make the undertaking somewhat more
attractive.

Shareholders may bring derivative actions in situations where the
corporate directors, in whom management of the corporation normally
is vested,6 8 have negligently or wilfully breached their fiduciary duties,
which breach has or will result in damage to the corporation,'" or have

161. See n. 35, supra.
162. Jones v. H.F. Ahmanson & Co., I Cal.3d 93, 460 P.2d 464 (1969); H. HENN, HANDBOOK

OF THE LAW OF CORPORATIONS 750 (2d ed. 1970) [hereinafter referred to as HENN].
163. 1 Cal.3d 93, 460 P.2d 464. In a sense, the action is not only a representative action, but

also a class action, since the plaintiff-shareholder represents other shareholders similarly situated
as well as the corporation. HENN at 751.

164. See H. HENN, THE LAW OF CORPORATIONS AND OTHER BUSINESS ORGANIZATIONS

§§ 352-83 (1961) [hereinafter referred to as H. HENN]; BALLANTINE & STERLING, CALIFORNIA
CORPORATION LAWS §§ 90.01 et seq. (1955); CAL. CORP. CODE § 834 (1955).

165. See, e.g., CAL. CORP. CODE § 834(b) (1955).
166. In California, the maximum is $25,000. Id.
167. See Fletcher v. A.J. Industries, Inc., 266 Cal. App. 2d 313, 72 Cal. Rptr. 146 (1968); cf

Schechtman v. Wolfson, 244 F.2d 537, 540 (2d Cir. 1957).
168. E.g., ABA-ALI Model Business Corporation Act § 35 (1969).
169. H. HENN § 235 at 367.
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conducted the corporation's business in violation of law or public pol-
icy. 7" The standard of care in management to which directors ordinarily
are held is embodied in the "business judgment" rule, 7 ' which seems
simply to state the concept of the "ordinary reasonable director."

It has been suggested that in order for a shareholder to proceed with
a derivative suit against the directors, it must first be established that
there is a corporate duty not to pollute, 72 and some pains have Been
taken to argue the existence of such a duty. 7 3 If the suit is grounded
solely on corporate violation of public policy,'74 a court willing to enter-
tain the action probably would proceed first-to "find" or state the policy
in question,"'7 and then, having found a violation of the policy after a
"balancing of the equities"' 76 (in the absence of evidence of violation of
any law), imply the requisite duty from the existence of the stated policy.
In a case grounded on violation of law, the duty which allegedly has been
breached is that of obedience to the law.'77 In a case grounded on'negli-
gence, the duty is that owed to the shareholders to preserve corporate
assets.' 8

Given current perceptions of the pollution problem and theories of
corporate responsibility, a case against corporate directors based on
negligent mismanagement which has or will result in a waste of corpor-
ate assets'79 seems difficult to prove"" and barely tenable in most situa-
tions at the present time. It has been suggested that such an argument
could be maintained on the theory that a waste of corporate assets would
result from a failure to purchase and install pollution control equipment,
where forseeable damage awards in favor of pollution victims would be
greater than the cost of the equipment.'' While this theory might prevail
if the directors were following a callous and openly-announced policy
that "it is cheaper to pay damage awards than to control pollution' '8 2

170. 5 VAL. U. L. REV. 149, 153, 157-60; Esposito at 41. Cf Abrams v. Allen, 297 N.Y. 52,
74 N.E.2d 305 (1947); 183 U.S. 238.

171. See Dyson, The Directors' Liability for Negligence, 40 IND. L.J. 341 (1965).
172. 5 VAL. U. L. REV. 149, 150 (1970).
173. Id. at 150-52. See I EcoIoGv L.Q. 653, 655-62 (1971).
174. 5 VAL. U. L. REV. 149, 159-60 (1970). See 297 N.Y. 52, 74 N.E.2d 305.
175. See, e.g., Message to the Congress on the State of the Union by President Richard M.

Nixon, Jan. 22, 1970; Federal Water Pollution Control Act § 1, 33 U.S.C. § 466 (1970); National
Environmental Policy Act of 1969, 42 U.S.C. §§ 43331-35 (Supp. V. 1970).

176. See n. 20, supra.
177. 5 VAI. U. L. REV. 149, 157-59 (1970). See discussion of quo warranto, supra.
178. 5 VAL. U. L. REV. 149, 154-57 (1970).
179. Id.
180. Id.
181. Espositoat 41.
182. See Reynolds Metals Co. v. Lampert, 324 F.2d 465, 466 (9th Cir. 1963).
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and such damage awards actually resulted, it would seem that, due to
the many difficulties attendant to anti-pollution litigation' and absent
any violation of previously-defined standards of conduct, directors
would normally be insulated by the "business judgment" rule from
liability in such a case. If there had already been damage awards against
the corporation in citizen-initiated litigation, it might be argued by the
shareholders that continued failure by the corporation to abate "pollu-
tion" amounted to a "violation of law," in light of prior adjudication
that property of the corporation was being used so as to violate the
legally-protectible property rights of others.

Where the corporation is operating in violation of legally-established
standards of conduct (for example, in emitting into the air or water
contaminants in excess of levels established by statute or regulation, in
violating the conditions of permits, or in not having obtained required
permits), a derivative action would seem well-founded. 4 The fact that
the corporation had been or might be subjected to legal action in the
form of injunctions or fines'8 would give rise to the action, even if
violation of law was not found to be a per se breach of trust.'88 This
should follow even where the sanctions for violation are only minimal
'criminal penalties, 7 since conviction might result in substantial adverse
publicity and an attendant loss of business and good-will.'"T The possible
availability of quo warranto against corporations operating in violation
of pollution-control laws,' which could result in forfeiture of the cor-
porate franchise,9 0 bolsters the shareholder's argument.

A derivative action may be maintained notwithstanding the fact that
no pecuniary advantage to the corporation results,' and even though
the directors' acts or omissions complained of constitute violations of a
law the enforcement of which is charged generally to government agen-
cies. 92 Where the derivative action is grounded on violation of law, any

183. See THE CORPORATE POLLUTER AND THE LAW-LITIGATION.

184. See, e.g., MacGuiness v. Boston & Mont. Consol. Copper & Silver Mining Co., 29 Mont.
428, 75 P. 89 (1904); Moore v. Keystone Macaroni Mfg. Co., 370 Pa. 172, 87 A.2d 295 (1952);
Nunnelly v. Southern Iron Co., 94 Tenn. 397, 29 S.W. 361 (1895); Perkins v. Blauth, 163 Cal.
782, 127 P. 50 (1921); 5 VAL. U. L. REV. 149, 157-60 (1970).

185. See nn. 76-84, supra, & accompanying text.
186. See Esposito at 41; 29 Mont. at 430, 75 P. at 92.
187. See nn. 85-92, supra, & accompanying text.
188. See n. 91, supra, & accompanying text.
189. See discussion of quo warranto. supra.
190. Id.
191. Fletcher v. A.J. Industries, Inc., 266 Cal. App. 2d 313, 72 Cal. Rptr. 146 (1968); Abrams

v. Textile Realty Corp., 97 N.Y.S.2d 492 (S. Ct. 1949).
192. J.i. Case Co. v. Borak, 377 U.S. 426 (1964); Schechtman v. Wolfson, 244 F.2d 537 (2d

Cir. 1957). See CAL. WATER CODE § 13002 (e) (1971); TENN. CODE ANN. § 70-340(b) (Supp.
1971).
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ttempt by the directors to argue that the law in question is not actively
being enforced by government authorities or that the shareholders' pecu-
niary interests are best served by continued violation' should be
doomed to failure;' 94 it is inconceivable that "good business judgment"
could be recognized as a justification for violation of law.'

Since derivative actions are equitable in nature,' there is flexibility
as to the relief available.' 7 Relief might be in the form of injunction, 9 8

removal of the directors from office,'99 liability imposed upon the direc-
tors for damages (such as fines) assessed against the corporation due to
their negligent or illegal policies, 00 or even a restriction on dividend
payments to free earnings for investment in pollution-control technol-
ogy. 101 While there may be legal or economic arguments weighing to
some degree against any of these forms of relief,202 the author feels that
within the flexible range of available remedies, inventive courts and
lawyers could successfully tailor an appropriate remedy for a particular
case.

Shareholder derivative actions offer a potentially attractive method of
policing corporate behavior, since insofar as they focus on the activities
of and assess liability on natural, rather than artificial persons, pressure
is exerted where it is likely to have the most effect. 203 Moreover, in the
event that a restriction on dividend payments was ordered, shareholders
"who have benefited in the past from dividends and minimum expendi-
tures for pollution control1 204 could be made to pay their fair share of
the costs of enhanced environmental quality. The notion that the costs
of pollution control will, directly or indirectly, be passed on to the public
could be disproved, and the public could become the beneficiary of the
environmental quality to which it is entitled by obtaining restitution for

193. Reynolds Metals Co. v. Lampert, 324 F.2d 465 (9th Cir. 1963); 97 N.Y.S.2d 492.
194. 97 N.Y.S.2d 492.
195. Id.
196. United Copper Securities Co. v. Amalgamated Copper Co., 244 U.S. 261 (1917); HENN

at 757.
197. See generally 5 VAI. U. L. REV. 149, 162-65 (1970).
198. 370 Pa. 172, 87 A.2d 295; Price v. Hibbs, 225 Cal. App. 2d 209, 37 Cal. Rptr. 270 (1964).

See Renken v. Harvey Aluminum Inc., 226 F. Supp. 169 (D. Ore. 1963).
199. Thomsen v. Culver City Motor Co., 4 Cal. App. 2d 639, 41 P.2d 597 (1935); CAL. CORP.

CODE § 811 (1955).
200. 370 Pa. 172, 87 A.2d 295; Sessinghaus Milling Co. v. Hanebrink, 247 Mo. 212, 152 S.W.

354 (1912).
201. 5 VAL. U. L. REV. 149, 163 (1970).
202. Id. at 162-64.
203. But see 1967 U. ILL. L.F. 341, 343.
204. 5 VAL. U. L. REV. 149, 163 (1970).
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excess profits obtained by corporations through the imposition of exter-
nalities in the past.

CONCLUSION

This article has pointed out some shortcomings in present legal ap-
proaches to industrial-source pollution problems, and has discussed two
well-recognized legal theories which might easily be adapted to supple-
ment present efforts. Hopefully the reader has not been disappointed that
no "solutions" have been offered; if there is one thought that the author
has hoped to convey, it is that there are no easy answers. The objectiona-
ble emissions from a great many factories might be eliminated, but
"environmental problems" will still be with us.

It has not been suggested that corporations or those who manage them
are primarily responsible for pollution, nor that they be blamed for
phenomena beyond their control. They operate within the framework of
an economic reality which reinforces and is reinforced by the conscious-
ness of the people, and due to their concentrated economic power, they
exercise tremendous influence within the political-legal system, which
reflects economic and cultural reality. While there is evidence of attitudi-
nal change, it remains true that people are the polluters. Corporations
are creatures of the intellect and exist to serve the perceived needs of
society. If we did not consume what they produce, they would serve no
socio-economic function and would cease to exist; we could "unthink"
them .205

Corporate spokesmen and apologists for the status quo often use the

205. Consider the following fictional dialogue between a German piano teacher and an Ameri-
can sergeant, shortly after World War Ii:
"I am told, your American conzumer exercises a veto of your capitalists by purchazing or

refusing or purchaze zerttain products. Perhaps even, . . . if I make so bold an analogy, ze German
people were as rezponzible for the Nazism of their leaders as the American people for the trade
practizes of their capitalist clazz."

"The American people," [the sergeant) said categorically, "are responsible for their ruling class
only negatively in that they have thus far not gotten rid of it."

"And perhapz," the Professor smiled ... , "they have not done zo because the ruling clazz,
how you say, fits in perfectly with their own plans."

"They have not done so because the capitalists control the machinery of the state, the law courts
and Congress and police."

"And perhapz alzo the conzciousness of the people."
"Yes," said the [sergeant], "that too, through their ownership and control of radio, newspapers

and motion pictures."
"Ah yezz, the virgin zeduced. Just like our own great German mazzes." He smiled idly, ironi-

cally.
G. SIGAL, GOING AWAY 218-19 (1961). See n. 35, supra.

[Vol. 23



1972] LAW & CORPORATE POLLUTER 601

thoughts expressed in the preceding paragraph to justify an "all deliber-
ate speed"206 approach to environmental problems and to denounce
"enviromaniacs. 207 The tone of this article has been moderate; basically
all that has been suggested is that corporations should obey the law.
Since the law is changing somewhat to reflect attitudinal changes, and
is not being enforced with notable vigor, various means have been sug-
gested by which understandably unwilling corporations might be
brought into compliance. The severity of the "environmental crisis"
demands that we attain with something more than "all deliberate speed"
the goals on which we have thus far managed to agree.

206. Lowe at 156 & 159.
207. Id.




