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SCOPE AND METHOD

State Action and Civil Rights is a policy analysis of Supreme Court
decisions and civil rights laws involved in a century of efforts to extend
federal constitutional powers into the relationship between an individual
and his state government. This study focuses on the constitutional doc-
trine of state action as it was used by the Supreme Court to limit the
federal government's protection of the civil rights of individuals. What
this paper undertakes is an analysis of the Supreme Court's state action
policy as it relates to the original congressional effort to establish the
civil right of racial equality and protect it from both state and private
abridgment.

The method employed in the present study was a conventional applica-
tion of the historical and legal methods of research. The data were
examined bv use of descriptive and analytical techniques. There was no
effort made to survey the entire field of decisions that might be loosely
labeled civil rights cases. Emphasis was placed on a particular set of
decisions that had several things in common. First, all of the cases
discussed were major policy decisions made by the Supreme Court.
Second. every decision surveyed presented the Supreme Court with an
opportunity to expand the supremacy of the federal government and the
jurisdiction of federal courts over the states and their courts. Third, each
case dealt with a particular provision or provisions of the enforcement
acts passed to implement the thirteenth, fourteenth and fifteenth amend-
ments. Fourth, every decision presented the Court with an opportunity
to examine the intentions of the Congress which passed the Act and to
grant federal protection to the civil right at issue.

In the congressional debates over the passage of the 1968 Civil Rights
Act, which punishes private individuals who violate the rights listed in
the act. many of the same constitutional issues arose which Congress had
argued in the debates over the passage of the 1866. 1870, 1871, and 1875
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civil rights enforcement laws. The chief issue argued by the participants
in both debates, even though they occurred a century apart, concerned
the concept of "state action."' The state action relationship to civil
rights which was argued by the opponents of the 1968 Act had received
its substantive form through a long series of Supreme Court decisions
ranging from 1883 through 1951.2 The advocates of the 1968 Act
claimed that a 1966 decision of the Supreme Court had overturned the
traditional state action doctrine relied on by the opponents of the Act.'

State action had become the pivot point upon which turned the civil
rights policies of the federal government. It was this Supreme Court
doctrine which required state action in all civil rights cases that had
caused the Congress to turn to the commerce clause in order to protect
racial equality in the 1964 Civil Rights Act.' The same rights had been
previously protected in the 1875 Civil Rights Act under the fourteenth
amendment, but the Court had declared the 1875 Act unconstitutional
in 1883 solely because it prohibited private denials and was not limited
to preventing state interference.' The presence or absence of state action
is the essence of the distinction made between de jure and de facto
segregation. The most crippling decisions to the concept of racial equal-
ity as a civil right were based on the Supreme Court's doctrine of state
action.

THE TRADITIONAL DOCTRINE OF STATE ACTION

In its long judicial development, state action as it applied to civil
rights came to mean two different things. First, the Supreme Court
created one form of state action that applied to the first section of the
fourteenth amendment and the Bill of Rights.' This form of state action

1. For the "state action" debates surrounding the thirteenth, fourteenth, and fifteenth amend-
ments and their enforcement acts, see: CONG. GLOBE, 38th Cong., 1st Sess. 1364, 1483, 2615-2692,
2941-2983 (1864); 39th Cong., Ist Sess. 276-298, 1059-1095 (1866); 41st Cong., 2nd Sess. 3479-
3808 (1870); 42nd Cong., 1st Sess. 81-85 (1871). For the "'state action" debate surrounding the
1968 Civil Rights Act, see the Hearings Before the Subcommittee on Constitutional Rights of the
Committee of the Judiciary, (Senate) Vol. I, II, 89th Cong., 2nd Sess. (1966).

2. Civil Rights Cases, 109 U.S. 3 (1883) through United States v. Williams, 341 U.S. 70 (1951)
(hereinafter referred to as Civil Rights Cases).

3. United States v. Guest, 383 U.S. 745 (1966).
4. 42 U.S.C. § 1971 (1970 ed.).
5. Civil Rights Cases.
6. Section one of the fourteenth amendment: "All persons born or naturalized in the United

States, and subject to the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws."
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said that a right found in the first eight amendments to the Federal
Constitution was denied by a state whenever a state failed to grant the
right. The sixth amendment's right of the criminally accused to legal
counsel is an example from this category of federally secured rights
dependent for their existence on state action. The Supreme Court has
held that the defendant's right to a lawyer in a criminal proceeding is a
right which must be secured by all levels of government in the United
States.7 The sixth amendment alone provides the criminal defendant the
right to a lawyer in federal courts. The first section of the fourteenth
amendment extends this guarantee to all state and local courts.' Prior
to the adoption of the fourteenth amendment in 1868, no provision in
the Federal Constitution secured the right to a lawyer to a criminal
defendant in state and local courts. Likewise, no other protection in the
Federal Constitution's Bill of Rights applied to the states.

Second, the Supreme Court created another form of state action that
applied to the thirteenth, fourteenth and fifteenth amendments. This
second form of state action said that for a federally protected right to
exist a state must be the one which denied the right in question. The
Supreme Court created this second form of state action because the
Reconstruction Congress enacted laws under the last sections in each of
the Civil War Amendments that created new federally protected rights
for the Negro. These laws created new rights which were not found in
the Bill of Rights.' The right to contract for work, the right to vote in a
state election, and the right to purchase a house, all free from racial
discrimination, have been rights the Supreme Court held to be dependent
on state action for their existence.

Both categories of rights were dependent for their existence on the fact
that it was the state which denied the claimed right. However, the Su-
preme Court blurred the constitutional picture of state action to distort
the intentions of the framers of the three Civil War Amendments when
it applied state action to the last sections as a limitation on Congress
which prohibited federal protection of individual, non-state violations of

7. Gideon v. Wainwright, 372 U.S. 335 (1963).
8. Id.
9. With the exception of the word "The" at the beginning, the last sections of the thirteenth

and fifteenth amendments have the same wording: "Section 2. Congress shall have power to enforce
this article by appropriate legislation." (Thirteenth) "Section 2. The Congress shall have power to
enforce this article by appropriate legislation." (Fifteenth) The last section of the fourteenth amend-
ment is worded in the plural because the fourteenth amendment contains four other sections that
cover several subjects: "Section 5. The Congress shall have power to enforce, by appropirate
legislation, the provisions of this article." U.S. CONST. amend. Xl I I-XV.
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rights."' The state action policy of the Supreme Court was that the state
government or its local subunits such as cities and counties must have
been involved in any denial of an individual or group activity which was
being claimed as a right that was protected by the federal government.
This Supreme Court state action policy was developed into a doctrine
of constitutional interpretation which really said that no federally pro-
tected constitutional right existed unless state interference could be
shown. This judicial policy of federal civil rights enforcement meant that
the state itself created the right by intervening in the individual's activity
in such a way that the state had prohibited the activity's free exercise.
The state action doctrine also meant that the Supreme Court would not
approve of federal criminal enforcement or civil relief in any situation
where the individual or group activity had been interfered with solely by
other individuals who were not acting in an official capacity or in the
name of the state. In this latter instance, the Court held that no federal
right existed. No federal criminal enforcement or civil relief would be
upheld.

In a few exceptional instances the Court did find that a "substantive
power" of the federal government was at issue in a civil rights case. In
each of these cases the Court held that the power of the federal govern-
ment to protect its prisoners" or informers'2 did not depend on a statute
for its existence, but was incidental to a government's ability to operate.
Under this doctrine, if a right was solely dependent on the federal gov-
ernment for its existence it too was protected. Hence, a homesteader's
right to lands given him under an act of Congress 3 or the black man's
right to vote in a federal general election were rights solely dependent
on the "substantive powers" of the federal government. Between 1883
and 195 1, these were the only rights the Court said that Congress could
protect in the absence of state action.

However, the right to vote was effectively nullified by means of incog-
nito racial discrimination imposed by the state in the form of poll taxes
and literacy tests. Therefore, the generalization can be made that in the

10. See Civil Rights Cases and United States v. Harris, 106 U.S. 629 (1883). Although early
cases brought under the three Civil War Amendments involved the concept of state action, the issue
of state action as a requirement for the application of federal civil rights laws was not itself the
judicial question until 1883. In these two cited cases state action was held to be the requirement
for the application of federal civil rights laws.
I1. Logan v. United States, 144 U.S. 263 (1892),
12. Motes v. United States, 178 U.S. 458 (1900).
13. United States v. Waddell, 112 U.S. 76 (1884).
14, Exparte Yarbrough. 110 U.S. 651 (1884).
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absence of overt state participation to the detriment of the complaining
party, racial discrimination itself was not a justiciable issue. In none of
these exceptional instances did the Court recognize the power of Con-
gress to protect civil rights from racial discrimination. Instead, the Su-
preme Court held that racial discrimination did not return a person to
slavery. 5 The Court was upholding only what it regarded to be the
"substantive powers" of an established government. These powers had
existed before the adoption of the three Civil War Amendments and,
in the Court's opinion, were unrelated to civil rights.

STATE ACTION REVISITED AND REVISED

By applying state action as a limitation on congressional power to
protect civil rights, the Supreme Court ignored the fundamental differ-
ence in the very nature of the two types of rights protected by the Bill
of Rights and the three Civil War Amendments. Only a government
could deny the rights found in the Bill of Rights. The phrase "No state"
that is found in the first section of the fourteenth amendment was put
there to protect these first eight amendment rights from state abridg-
ment. A separate function of the first sections in all three amendments
was the creation of new federally protected rights of a different type than
those found in the Bill of Rights. The last sections of all three Civil War
Amendments authorized Congress to enumerate these new rights and
provide the means for their enforcement. The rights listed in the enforce-
ment laws which Congress passed under the authority of these last sec-
tions do not duplicate any of the rights found in the Bill of Rights. The
wording of the statutes passed under the authority of the last sections in
all three amendments makes it plain that these new rights were to be
protected from federal, state, or private individual interference. The evid-
ence that the Reconstruction Congress had before it of private, as well
as state, denials of the rights of southern Negroes is compatible with the
rights and protections listed in the enforcement laws.'"

In the congressional debates over the fourteenth amendment the fra-
mers argued that a right protected from federal denial by the Bill of
Rights could still be denied by a state government. The Supreme Court
helped establish this double standard by its interpretation of the Bill of
Rights as a limitation only on the power of the federal government in

15. Civil Rights Cases.
16. Adamson v. California. 332 U.S. 46 (1947).
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the 1833 case of Barron v. Baltimore. 7 The first draft of the first section
of the fourteenth amendment was returned to committee and reworded
to prohibit state denials of federally protected rights in order to overrule
the Barron decision. The first section of the fourteenth amendment was
specifically framed to prohibit state interference with congressional ef-
forts to protect the right of racial equality as well as prohibiting state
denials of rights listed in the Bill of Rights. The framers saw that no
right could be effectively granted by the federal government if a state
could prevent it. Accordingly, the states were obliged by the rewording
of the fourteenth amendment to secure the federally protected right. A
failure by a state to secure a federally protected right would mean a
violation of the first section of the fourteenth amendment. If a state
violated a federally protected right, it did not matter whether the right
was found in the Bill of Rights or in a congressional act passed to
enforce the three Civil War Amendments. Both types of rights were
protected from state and federal violation. Federal courts were given
jurisdiction over both types of rights by the fourteenth amendment's
effects on the Bill of Rights and by all three amendments' enforcement
laws.' s

Apart from the state action role that was assigned to the first section
of the fourteenth amendment, the last sections in all three Civil War
Amendments authorize the enumeration of rights not found in the Bill
of Rights. Congress was empowered to protect these rights from individ-
ual, as well as state, interference. This second category of federally
protected rights was created by the first sections of all three Civil War

17. 32 U.S. (7 Pet.) 243 (1833). In a unanimous decision authored by Chief Justice Marshall
the Supreme Court held that by their wording the Bill of Rights to the Federal Constitution only
restricted the national government and did nothing to the power of state governments and their local
subunits over their own citizens. The Court said that the state constitutions had bills of rights and
the individual must rely on them for protection against his state. The avowed intention of Congress-
man Bingham came to be the overruling of the Barron decision by amending the Constitution so
that the Bill of Rights in the Federal Constitution would be a restriction on the states in the same
manner as it is a restriction on the federal government, Bingham also argued that if his first draft
would not allow Congress to enact laws applying the protections in the Bill of Rights to the states,
then the 1866 Act could not prohibit state interference with rights given the black man in the first
section of that law because the thirteenth amendment did not prohibit state action. As a result of
this floor debate the first section of the fourteenth amendment was returned to committee and
reworded to include a prohibition of state interference which applied to all federally protected rights
in both the Bill of Rights and congressional laws. The 1866 Civil Rights Act was subsequently
repassed to enforce the fourteenth amendment so that it would prohibit state interference with its
rights as well as private interference. For a description of these floor debates as they occurred in
Congress, see I. BRANT, THE BILL OF RIGHTS: ITS ORIGIN AND MEANING 315-340 (1967) (herein-
after referred to as BRANT).

18. CONG. GLOBE, 39th Cong., Ist Sess. 1088-1095 (1866).
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Amendments, and these rights have no relation to the rights found in
the first eight amendments. The Bill of Rights is not an exhaustive
compilation of all the rights found in a free society. It makes no effort
to protect the right to contract, vote, travel, hold a job, buy a house, or
attend public schools, all free from racial discrimination. Congress was
given the power to enumerate these federally protected rights, and to
protect them from racial discrimination regardless of the source, by the
grant of power in the last sections of all three Civil War Amendments
to enact "appropriate legislation." In doing so there is no expression in
the Constitution that limits Congress to enumerating federal rights
which only states cannot deny. The thirteenth, fourteenth, and fifteenth
amendments were an effort by Congress to remove the states as a barrier
to federal enforcement of civil rights. The original draft of the first
section of the fourteenth amendment had created the new federal rights
of privileges and immunities and equal protection. The first draft had
secured these rights against private, non-state interference. The first
section was reworded to add a prohibition against state interference to
the original prohibition against private interference. The revised theory
on the scope of the fourteenth amendment is supported by the fact that
the due process clause, which by its nature can only involve state action,
was not inserted until the addition of the "No state" phrase.

The historical evidence is that the Reconstruction Congress was more
certain of its constitutional authority for protecting rights against indi-
vidual interference than it was of its legal power to prohibit state denials
of rights. In the eyes of most of the framers of the fourteenth amend-
ment, the Barron decision stood in the way of congressional efforts to
prohibit states from interfering with federal rights. Some members of the
Reconstruction Congress believed that the thirteenth amendment did not
nullify the Barron decision, and this group convinced the others of the
necessity of rewording the fourteenth amendment in order to remove all
doubts as to the constitutionality of enforcement laws passed to enforce
either amendment. The relevant framers also included a "No state"
phrase in the fifteenth amendment for the same reason.

However, because the Barron decision only dealt with the Supreme
Court's power to apply the Bill of Rights to the states, it can be argued
that the Barron decision has no basis as a precedent for restricting
congressional powers to enforce rights not found in the Bill of Rights
but located in the three Civil War Amendments. According to this
theory, the first section of the fourteenth amendment by itself gave the
Supreme Court the power to apply the Bill of Rights to the states. This
first section judicial power is a different power than the authority given
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to Congress by the first and last sections of the fourteenth amendment.
The Supreme Court was to apply the Bill of Rights to the states and
Congress was to nationalize the privileges and immunities of United
States citizens and prohibit state and private denials of due process and
equal protection of the laws. Therefore, only the Supreme Court and the
Bill of Rights are confined to state action, and the power of Congress
to create and enforce civil rights is not.

Besides -Barron, the only other decision which the Reconstruction
Congress believed limited its power to legislate federal rights was Dred
Scott v. Sandjord,5 which applied only to slavery. The purpose of the
thirteenth amendment was to abolish slavery and thereby overrule the
Dred Scott decision. The 1866 Civil Rights Act was originally passed
to enforce the thirteenth amendment. 2' The provisions of the 1866 Act
enumerated rights not found in the Bill of Rights, and these new federal
rights were to make black men equal to white men. The 1866 Act pro-
vided criminal punishment and civil relief to enforce its rights against
both state and non-state action. The only reason that the 1866 Act was
thought by some members of Congress to be unconstitutional was be-
cause it struck down state action. Not a single member of the two-thirds
majority in either house which passed the 1866 Act over President John-
son's veto challenged its constitutionality as "appropriate legislatioh"
under the thireteenth amendment for the protection of federal rights
against private, non-state interference. Because the 1866 Act struck at
state action too, Congressman Bingham and others believed the 1866
Act would not be constitutional until the adoption of the first section of
the fourteenth amendment which had been reworded during the floor
debates over the 1866 Act in order to give Congress the power to prohibit
state action also. Bingham said the thirteenth amendment did not in-
clude a prohibition of state action. After the fourteenth amendment was
adopted, the 1866 Act was re-enacted as part of the 1870 Enforcement
Act to insure the constitutionality of its provisions prohibiting state
action.

2'

19. 60 U.S. (19 How.) 393 (1857).
20. The Civil Rights Act of 1866, 14 Stat. 27.
21. BRANT at 326-335. The first Bingham draft of the first section of the fourteenth amendment

did not include any mention of state action and as Bingham later agreed it was aimed at private,
non-state action only: "The Congress shall have the power to make all laws which shall be necessary
and proper to secure to the citizens of each state all privileges and immunities of citizens in the
several states; and to all persons in the several states equal protection in the rights of life, liberty
and property." Notice the similarity in purpose between this first proposal and the last sections of
the three Civil War Amendments. It was this provision that was returned to committee for reword-
ing so that Congress could pass laws prohibiting state action also and not be limited to preventing
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The thirteenth amendment was worded to abolish and prohibit the
existence of slavery in the United States. Its purpose was to constitution-
ally destroy a social and economic institution supported by the Southern
state governments and sanctioned by the Constitution. This amendment
is an absolute prohibition of slavery in all of its forms. The only form
of slavery by state action permitted is specifically exempted by the
amendment, i.e., punishment for a crime.22 Therefore, the thirteenth
amendment does include a state action prohibition, and it has gone
unnoticed by the Supreme Court which, until recently, believed that the
1866 Act was constitutional only as an enforcement of the fourteenth
amendment.2: Even in construing the antipeonage laws, the Court relied
on the fourteenth amendment for the constitutional authority to strike
down state statutes and practices." However, no state action is constitu-
tional if it interferes with the congressional power under the last section
to enforce the thirteenth amendment. Otherwise, the thirteenth amend-
ment would prohibit only private ownership of slaves and not state laws
or activities supporting the institution. The 1866 Act was passed to
enforce the thirteenth amendment by giving former slaves the same civil
rights previously enjoyed only by whites. Failure to give the black man
rights while freeing him would have been a negation of terms. One of
the rights specifically given the black man by the 1866 Act was the right
to sue in courts. The right to sue had been denied the black slave by the
Dred Scott decision. 25 This denial of the right to sue was state action
supported by the Supreme Court. In abolishing slavery and overruling
Dred Scott. the thirteenth amendment prohibited state action as it is
spelled out in the 1866 Act.

Therefore., Congressman Bingham was wrong when he argued that the
1866 Act was unconstitutional without the state action wording of the
fourteenth amendment. Subsequent Supreme Court decisions which
have held that the 1866 Act was "vindicated" by the fourteenth amend-

private interference with civil rights. The clearest explanation of these proceedings in Congress is
found in an old monograph. Benjamin B. Kendrick, The Journal of the Joint Committee of Fifteen
on Reconstruction (New York: Columbia University Press, 1914) 39-129. Kendrick also points out
that the Supreme Court did not have available any report of the proceedings within this most
important committee. Although six thousand copies of the Journal were printed in 1884, none were
ever distributed. Id. at 17-22.

22. The First section of the thirteenth amendment reads: "Neither slavery nor involuntary
servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall

exist within the United States, or any place subject to their jurisdiction."
23. Civil Rights Cases.
24. Clyatt y. United States, 197 U.S. 207 (1905).
25. 60 U.S. (19 How.) 393 (1857).
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ment and thereby limited to state action were not the products of histori-
cally sound constitutional. law. The plain fact is that prior to 1968 no
Supreme Court majority based its decision on an examination of the
intentions of the framers of the thirteenth amendment. When the Court
did base its decision on the legislative history of the 1866 Act, it upheld
the law solely under the thirteenth amendment.2"

For these reasons the framers intended that the first section of the
fourteenth amendment would amend the Bill of Rights to read "Con-
gress" and "No state" shall make any law abridging any of the first
eight amendments. The primary congressional framers intended for the
last section in each of the three Civil War Amendments to be a constitu-
tional grant of power to Congress to create and protect civil rights from
racial discrimination. The right to be free from racial discrimination
while engaging in any activity is not one protected by the Bill of Rights,
but by congressional statute. The three Civil War Amendments created
the new federal right not to be subjected to racial discrimination by
federal, state, or private sources. Congress believed the last sections of
the three amendments authorized it to enact laws which enumerated
federally protected activities and gave the federal government the power
to protect those activities from racial discrimination regardless of the
source.

The constitutional power of Congress does not rest on the states. Its
membership is elected from the states, but its powers are national. It was
the Congress of the Articles of Confederation that had to go through
the states. The Congress created by the Constitution operates directly
upon the people. The mention of "Congress" in the last sections broad-
ens the right mentioned in the first sections to include private and indi-
vidual, non-state action.

The first sections were adopted to empower Congress and the Supreme
Court to prohibit state action. The framers believed that Congress al-
ready possessed the power to prohibit private and individual action
which would deny racial equality. The power to prohibit private interfer-
ence with racial equality was given Congress by the thirteenth amend-
ment. Prior to the Civil War, Congress had passed fugitive slave laws
which protected private white owners of slaves from both private and
state action. These laws had been passed under the authority of the
constitutional provisions which the thirteenth amendment amended.
Therefore, Congress had every right to assume that the thirteenth

26. Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968).
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amendment gave it the power to reverse the protection by enacting laws
which protected newly freed blacks from their former white owners. The
Reconstruction Acts and the Civil Rights Enforcement Acts were passed
under this theory.

For these reasons the last sections were supposed to mean that Con-
gress could enact civil rights laws preempting the entire field of civil
rights just as it controls the currency with its monetary powers. Accord-
ing to this revised theory, the last sections in all three amendments
should be judicially interpreted as a "necessary and proper clause" for
civil rights. With this interpretation the last sections would mean neither
"Congress" nor "No state" nor "nobody" could deny a congression-
ally protected right. Federal courts were given original jurisdiction to
enforce the civil rights which were elaborately specified in four major
statutes: the Civil Rights Act of 1866; the Enforcement Act of 1870; the
Enforcement Act of 1871; and the Civil Rights Act of 1875.27

The members of Congress who sought the addition of the last sections
to the Civil War Amendments argued that the evidence before the
House and Senate clearly showed that the greatest threat to Negro
equality in America was from private threats, coercion, and intimida-
tion designed to prevent, hinder, and oppress the Negro in all his at-
tempts at the free exercise of his newly won freedom. The evidence that
the Reconstruction Congress had before it clearly showed that the great-
est threat to a Negro who attempted to contract for work, to vote, or
to buy property was not the state, but private parties and conspiratorial
groups of local whites who were racially prejudiced.28 In order to prevent
the Negro's newly won freedom from being undermined by such private
abridgments, the last sections empowered Congress to itemize those
activities ordinarily incident to free men and to provide federal protec-
tion of those activities by giving federal courts original jurisdiction in
such cases so that the state courts could not deny or hinder the federally
protected right. The members of Congress knew they could not impeach
and could control very little a state judge who refused to render an
adverse judgment against members of his white community who elected
him. The Negro man was given the right to vote by the fifteenth amend-
ment in order to make Negro citizenship and the rights that went with
that citizenship complete. It was hoped that the Negro's voting power
would eventually enable him to protect his other rights.

27. Civil Rights Act of 1866. 14 Stat. 27; Enforcement Act of 1870, 16 Stat. 140; Enforcement
Act of 1.871. 17 Stat. 13; Civil Rights Act of 1875, 18 Stat. 335.

28. Report of Carl Schurz. S. Exec. Doc. No. 2, 39th Cong.. ist Sess. 17-35 (1866).

19721



MERCER LAW REVIEW

When the term "civil rights" is used in this study it does not refer to
the rights mentioned in the first eight amendments. Civil rights as it is
used here refers specifically to only those rights Congress is empowered
to protect from state and private abridgment by the last sections of the
three Civil War Amendments. Congress enacted a complete list of these
rights in the civil rights enforcement laws of 1866, 1870, 1871, and
1875.29 These laws, not just the debates surrounding them, are the most
important source for understanding the intended scope of the last sec-
tions. The authors of these enforcement laws were also the framers and
primary advocates of the last sections in all three amendments. The
enforcement laws speak for themselves on all questions of constitution-
ality.

STATE ACTION: THE JUDICIAL FICTION IN CIVIL RIGHTS

The confusing principle of state action as a limitation on the power
of Congress has arisen because of the first section of the fourteenth
amendment, which "prohibits" state involvement. The Supreme Court
traditionally has interpreted this section to mean that state involvement
was "required" in civil rights cases. The Supreme Court interpreted the
scope of the last sections in all three amendments as if they were all tied
to and limited by the scope of the first section of the fourteenth amend-
ment, which the Court believed governed its own authority in all cases
arising under the three amendments. In doing so, the Court standardized
the requirement of state action instead of nationalizing civil rights. The
Supreme Court thus created the judicial fiction of requiring state action
in all civil rights cases. The Court did not make the distinction between
the Bill of Rights' mission, which was only part of the assignment of
the first section of the fourteenth amendment, and congressional power
under the last sections of all three amendments which Congress shared
with federal courts in its statutes".3

0

Congress could have created an administrative agency such as the
General Accounting Office to enforce civil rights instead of giving juris-
diction to the federal courts. The fact is that until the second quarter of
this century the Supreme Court did not appear aware that the first
section of the fourteenth amendment had any purpose at all other than

29. 14 Stat. 27 (1866); 16 Stat. 140 (1870); 17 Stat. 13 (1871); 18 Stat. 335 (1875).
30. See all Supreme Court decisions interpreting the power of Congress to legislate civil rights

under the thirteenth, fourteenth, and fifteenth amendments beginning with United States v. Cruik-
shank, 92 U.S. 542 (1875) and ending with United States v. Williams, 341 U.S. 70 (1951).
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requiring state action in civil rights cases and protecting private enter-
prise from state action.

The Supreme Court's state action theory disregarded the civil rights
purpose of the three amendments and seems to have been an unconscious
effort at judicial even-handness. If it was going to forbid state regulation
of railroads and wages and hours,' the Court appeared to be saying that
it must also forbid state interference with commercially oriented individ-
ual activities such as buying a house.2 But the Court looked the other
way when clearly organized gangs or individual whites beat up Negroes
seeking employment 3

3 the only constitutional difference being the pres-
ence or absence of state action. The Court could have said that state
action was an affirmative requirement on the states to secure the right,
not just a negative requirement to avoid being caught in an overt effort
to aid in the right's violation. Instead, the Supreme Court was reflecting
the nation's growing blind spot to the cause of racial equality and it was
apparently trying to outdo the executive branch in playing lead trumpet
in the national concert being held for social Darwinism.34

With the use of the above approach to civil rights, state action can be
seen as a practice that has been gradually developed by the federal
judiciary to implement Court policy. The Supreme Court has set itself
up as the primary agency for enforcing civil rights guarantees made in
the three Civil War Amendments and has used the original enforcement
statutes as guidelines for judicial disposal of civil rights business. This
practice occurred because Congress failed to establish or assign to any
executive federal agency the power to enforce these amendments and
statutes. What the Reconstruction Congress did was to shift the protec-
tion of citizenship and civil rights from the state level to the federal
government. Federal courts were given quasi-executive powers as part of
their jurisdiction to enforce the laws. Unlike the provisions of recent civil
rights laws, the executive branch was not given the responsibility for
initiating civil suits or prosecutions in criminal cases. The primary desire
of the Reconstruction Congress was to remedy the adverse environment
that shackled the Negro, even though emancipated, to his position as a

31. See the railroad cases beginning with San Mateo County v. Southern Pac. R.R., 116 U.S.
138 (1885) through Smith v. Ames, 169 U.S. 466 (1898); the maximum working hour and minimum
wage cases Lochner v. New York, 198 U.S. 45 (1905) and Adkins v. Children's Hosp., 261 U.S.
525 (1923).

32. Buchanan v. Warley, 245 U.S. 60 (1917); Harmon v. Tyler, 273 U.S. 668 (1926); Richmond
v. Deans, 281 U.S. 704 (1930).

33. United States v. Hodges, 203 U.S. 1 (1906).
34. BRANT at 340; K. STAM'PP. Tlim ERA OF RECONSTRUCTION. 1865-1877. 206-212 (1967).
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second class citizen. This goal could not be accomplished by placing the
responsibility for its fulfillment in the hands of a chief executive who was
so much at odds with the intentions of Congress that he was impeached.
The Reconstruction Congress did not completely trust a Supreme Court
that still had three justices of the Dred Scott Court as members. Early
opinions by associate justices of the recently appointed Chief Justice in
circuit court cases involving civil rights issues did relieve much of the
anxiety in Congress about the ambivalance of the Court toward its
statutes.35 Consequently, under the original enforcement acts the only
centralized means of enforcement was through the process of appellate
review by the Supreme Court. The review process made the Supreme
Court the almost uncheckable federal policeman of civil rights.

Subsequent events would work to undo congressional interest in and
control of civil rights enforcement. Civil rights enforcement was the chief
casuality of the Compromise of 1877. With the federal troops removed
from the South and the Southern Democrats returned to Congress, civil
rights enforcement became the unwanted stepchild of the Supreme Court
and racial equality the orphan in American politics. It was under the
influence of these events that the doctrine of state action was created as
a limitation on the enforcement power of the federal government. With
the rest of the federal government retreating from reconstruction toward
reconciliation, the Supreme Court said the states were in control of the
rights of their citizens and the three Civil War Amendments only added
the weight of the federal government to that of the states as an additional
guaranty. The Supreme Court consistently held that no provision of
these amendments created any new rights. The three amendments only
granted Congress the authority to pass laws to "correct" state laws and
practices that clearly abridged activities which the Court felt it could
safely protect with a minimum of federal effort. 36 Therefore, the rights
protected by the Court involved the due process clause in the first section
of the fourteenth amendment. 37 There were no "new" privileges and
immunities of United States citizenship. The Court construed the privi-
leges and immunities clause of the fourteenth amendment as if it was the
privileges and immunities clause of Article IV, Section two.3 s Because
racial segregation did not return a person to slavery, a black person

35. United States v. Rhodes, 27 Fed. Cas. 785 (1866); In re Turner, 24 Fed. Cas. 337 (1867).
36. SeeCivil Rights Cases, 109 U.S. 3 (1883); United States v. Reese, 92 U.S. 214 (1875).
37. Strauder v. West Virginia, 100 U.S. 303 (1879); Virginia v. Rives, 100 U.S. 313 (1879);

Ex parte Virginia, 100 U.S. 339 (1879). All three cases charged denial of due process by barring
Negroes from juries.

38. 92 U.S. 542 (1875); Slaughterhouse Cases. 83 U.S. (16 Wall.) 36 (1873).
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could not claim a state denial of equal protection.39 The Supreme Court
continually held that civil rights were the creatures and responsibility of
state governments and not the federal government. Ignoring the three
Civil War Amendments completely, the Court held that the protection
of civil rights had been "originally placed" with the states, and the
power to protect civil rights had "never been surrendered to the United
States" federal government.4'

The significance of this Supreme Court interpretation was that it
plainly distorted congressional intentions. The protection of civil rights
has been frustrated for a century by the application of the state action
doctrine to the rights listed in the civil rights enforcement acts when there
is no basis for such an application. There is no basis for state action as
a judicial policy of limitation in regard to the framers' intentions with
respect to any of their proposals. The congressional framers were ac-
tually arguing that state action (or inaction) should not be allowed to
interfere with federal enforcement of civil rights guarantees. The con-
gressional framers did not argue that state action should be the farthest
limits of federal enforcement of civil rights.

State action as a restriction on government is appropriate only as a
policy of the Supreme Court in its use of the first section of the four-
teenth amendment as an instrument for applying the Bill of Rights to
the states, because one goal of the amendment was to restrict the states
in the same manner as the Bill of Rights itself limits the federal govern-
ment. State action has no basis as a restriction on congressional laws
protecting civil rights. When state action is used by the Court in relation
to congressional power to create and enforce civil rights, it is appropriate
only as a prohibition on the states, and not as a limitation on Congress.

Whenever the Supreme Court has used state action to limit congres-
sional power to create civil rights, the Court itself has acted as a barrier
to the expansion of human liberties. In checking the power of Congress
in this instance the Court is not protecting human liberties. In this
portion of their relationship the Court should balance the power of
Congress and not check it. That is the clear intent of the three Civil War
Amendments and their enforcement laws.

THE JUDICIAL BURIAL OF STATE ACTION

Recent decisions by the Supreme Court have had the net result of

39. United States v. Cruikshank. 92 U.S. 542 (1875); Plessy v. Ferguson, 163 U.S. 537 (1896).
40. 92 U.S. at 552.
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moving toward a generic, non-state theory of the power of Congress to
legislate the civil rights policy of the federal government. The Warren
Court, with strong dissents, moved away from the traditional doctrine
of state action requirements with carefully worded steps. In several deci-
sions in the late sixties the Court majority effectively nullified the re-
quirement of state involvement as a prerequisite for federal protection
of civil rights. The Court majority that was opposed to state action
requirements was so tenuous that no single theory or coherent replace-
ment for state action could be agreed on. The only thing that united the
Warren Court majority was their opposition to state action as a limita-
tion on the power of Congreess to enjorce civil rights. The Court major-
ity could not agree on the power of Congress to create civil rights." The
question the Warren Court seemed to be wrestling with was whether the
provisions in the first sections of the Civil War Amendments were con-
trolling on the content of the laws which Congress passed under the
authority of the last sections. Some members of the Court majority
seemed to believe that the last sections of the three amendments existed
independently of the first sections in the Constitution and enabled Con-
gress to protect all civil rights and not just those that could be comforta-
bly assigned to a provision found in the first sections. The thrust of the
Warren Court decisions was to sever the umbilical cord that has tied the
civil rights enforcement laws to the Court created concept of state action
and to give Congress a new discretionary power in the selection of the
rights it wants to protect. For example, while the Warren Court would
maintain that the equal protection clause addressed itself only to state
denials of rights, the same Court decision (but a different group of
justices) also would hold that the laws enacted by Congress under the
fourteenth amendment's last section would protect the rights enumer-
ated in the law against purely private actions. 2 Instead of expanding the
scope of the fourteenth amendment the Court expanded the power of
Congress. The Warren Court majority was the first one to read the last
sections in each of the three amendments as "necessary and proper

41. The power of Congress to create civil rights is the newest area of constitutional confronta-
tion and it was the high water mark reached by the Warren Court on its march away from the
traditional state action requirement which was a challenge to the power of Congress to enforce civil
rights. The assertion of congressional power to create civil rights reached its peak in the 1970 Voting
Rights Act, 84 Stat. 314, which attempted to create by statute the right of eighteen year olds to
vote in all elections. It is interesting to note that if Warren had been Chief Justice in United States
v. Arizona, 400 U.S. 802 (1970), instead of Burger, Warren's vote would have upheld the law
entirely, thus, effectively establishing the power of Congress to create civil rights and altogether
eliminating state action as a limitation on this power.

42. 383 U.S. at 745, 762.
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clauses" which would sanction civil and criminal enforcement of civil
rights by Congress against private actions.

All previous Supreme Court majorities had considered the first and
last sections of the Civil War Amendments as inseparable units. No
distinction had been made between congressional power under the last
sections and judicial power under the first sections. This distinction was
made by the Supreme Court for the first time in 1966. The power of
Congress was not to be limited to doing only what the Court could do.
Under the authority of the last sections Congress could protect rights
found in other portions of the Constitution, such as the Commerce
Clause in Article I. The Warren Court held that there was a constitution-
ally protected right to interstate travel which was secured by the Com-
merce Clause, and this right was protected by a provision of the 1870
Enforcement Act which was passed under the authority of the last sec-
tion of the fourteenth amendment.43

Congressional power to determine what it will rank as a federally
protected right is dependent on the power it derives from Article I as
the national legislature, and not on section one of the fourteenth amend-
ment. Under this Court construction, only the last section of the four-
teenth amendment effects congressional power. The last section gives
Congress the power to legislate generally in the area of civil rights. The
First section affects only the Supreme Court, that section overturned
Barron v. Baltimore4" and gave the Supreme Court jurisdiction over
state cases involving the Bill of Rights. The Court's jurisdiction in civil
rights cases comes from congressional laws enacted under the last sec-
tion where federal courts are explicitly given original jurisdiction to
decide cases arising under the laws. This theory of congressional power
and the source of Supreme Court jurisdiction is equally applicable to
both the thirteenth and fifteenth amendments' first and last sections.

What developed within the Warren Court majority were two schools
of thought.45 The two schools on the scope of the three Civil War
Amendments first became evident in the United States v. Guest decision
of 1966. In Guest, Justice Stewart spoke for the Court holding that the
equal protection clause in the first section of the fourteenth amendment
protects against state action, not against wrongs done by individuals.
Justices Clark, Black, Fortas, and Harlan concurred. The Stewart opin-
ion did not touch on what laws Congress could enact under the last

43. Id. at 757-760.
44. 32 U.S. (7 Pet.) 243 (1833).
45. 383 U.S. at 782 n.6.
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section of the fourteenth amendment. Justice Brennan wrote a second
opinion to Guest. Brennan said that the last section empowered Con-
gress to enact laws which punished private conspiracies to violate four-
teenth amendment rights, and his opinion overruled the state action
doctrine of the Civil Rights Cases.4" Chief Justice Warren, Justices
Douglas, Clark. Black and Fortas agreed with Brennan. Justice White
did not participate in the Guest case. Judging by his dissent in the Jones
v. Alfred H. Mayer case of 1968,7 Justice White would have dissented
along with Justice Harlan in Guest. Justices Harlan and White com-
prised the Warren Court minority who dissented in cases in which the
Court upheld congressional power to punish private denials of civil
rights. They may be considered a third school of thought which upheld
the traditional doctrine of requiring state action. The two schools of
thought within the Warren Court majority that were opposed to state
action as a limitation on the power of Congress can be described as the
first section school and the last section school.

The first section school argued that the first sections of the three
amendments were controlling on what the last sections enabled Congress
to protect. This argument is based on the implied logic that if equal
protection exists in section one, everything Congress can do under the
last section is confined by the equal protection clause of the first section,
because both sections amend the same provisions of the Constitution."
The first section school was composed of Justices Clark, Black. and
Fortas. In Guest, these three justices express the belief that state action
is not a requirement that is a prerequisite for the applicability of federal
laws enacted under the last section of the fourteenth amendment. This
school did not claim that the last section was independent of the first
section. They argued that the last section would protect against attempts
to interfere with first section rights. Justices Harlan and White would
have agreed with this school, making it the majority, whenever state
action could be shown.

The last section school claimed that the last sections of all three
amendments amended Article I and gave Congress the power to legislate
generally in the area of civil rights. This school argued that the last
sections enable Congress to develop its own policy in civil rights as it
has in commerce. This argument is based on the implied logic that
congressional powers under Article I are not the same as the judicial

46. 109 U.S. 3 (1883).
47. 392 U.S. 409 (1968).
48. 383 U.S. at 761-774.
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powers under Article 111. The last section school buttressed its argument
by reviving the legislative history of the amendments and enforcement
acts to show that their framers intended Congress to have the power to
protect individuals against private, non-state denials of civil rights and
that the federal courts were given jurisdiction over such cases under these
laws. Therefore, if there exists a state action requirement in the first
sections, it only governs the jurisdiction the Supreme Court has in civil
rights independently of any jurisdiction given federal courts through
congressional statues. State action is not a limitation on Supreme Court
jurisdiction when that jurisdiction originates in a civil rights act of Con-
gress because Congress is the "National Legislature," and none of its
power to legislate civil rights is dependent on the states for its existence.4 9

The last section school was composed of Chief Justice Warren, and
Justices Brennan and Douglas. These justices argued that the last section
of the fourteenth amendment has an independent base which enables
Congress to do more than just protect rights which the first section
would protect on its own force. The last section enables Congress to
protect any right secured by the Constitution, without regard to what
the first section would protect.

Both schools within the majority opposed to state action requirements
united to write the Court decision in these types of cases and held that
the last sections authorize Congress to enact laws to protect any civil
right that can be covered by any provision found anywhere in the Consti-
tution. Justices Clark, Black, Fortas, Douglas, Brennan, and Chief Jus-
tice Warren agreed with Justice Stewart in Guest that the last section
of the fourteenth amendment empowers Congress to protect the right of
interstate travel from violations that hinder the free movement of per-
sons in interstate commerce. Justice Harlan dissented on this very point
and Justice White would probably agree.50 The all-important difference
between the two schools in the majority is whether or not the first
sections are controlling on the content of civil rights laws. If the first
sections do control the content and thereby determine the civil right
eligible for congressional protection, then the civil right protected must
originate in the due process or equal protection clause. If the first sec-
tions are not the basis for controlling congressional power to legislate
civil rights, then the rights created must stem from congressional power
conferred by Article I. In either instance, Congress acquired the power

49. Id. at 783. See South Carolina v. Katzenbach, 383 U.S. 301 (1966), for the concept that
the Congress is the "National Legislature" in civil rights.

50. 383 U.S. at 745, 760, 762 and n. I at 762.
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to protect civil rights from the last sections of the three Civil War
Amendments. The Court majority in Guest agreed that congressional
power under the last section was different than judicial power under the
first section. This agreement between the two schools of the majority is
the premise on which the Guest Court rejected the century-old state
action doctrine established in the Civil Rights Cases. What was being
debated within the Guest Court majority was the constitutional source
of congressional power to create new civil rights by statute.

No break came in this judicial deadlock when the Court upheld the
constitutionality of the 1866 Civil Rights Act for the first time solely
under the thirteenth amendment. In doing so the Court scuttled state
action as it has been applied to the first and last sections of the thirteenth
amendment. The Court ruled that under the thirteenth amendment the
1866 Act protected private individuals from acts of other private individ-
uals that violated the right specified in the law. 5' Justice Stewart held
for the majority that section one of the 1866 Act prohibits "all discrimi-
nation against Negroes in the sale or rental of property-discrimination
by private owners as well as discrimination by public authorities."5 2

Stewart, then, does not believe that state action is a requirement which
must proceed the applicability of federal laws creating and protecting
civil rights under the thirteenth amendment. The last section school and
the first section school combined forces in Jones v. Alyred H. Mayer Co.
and held that the first section of the thirteenth amendment is not limited
to the creation and protection of civil rights against state action, but it
also creates and protects the civil right of racial equality against purely
private and individual, non-conspiratorial acts. Therefore, Congress was
empowered by the last section of the thirteenth amendment to iist the
ordinary activities of free men and provide the means for their protection
from interference by private and state sources. The divisive i;sue of
congressional powers which stem from only the last section was avoided
in Jones because the last section school accepted the first section as
sufficient authority for the civil rights listed in the 1866 Act.

The unity within the majority in the Jones decision helped clarify the
causes for the unity and divisions in three previous cases of 1966. In the
first of the 1966 cases the Court upheld the 1965 Voting Rights Act
solely under the last section of the fifteenth amendment. 3 The last sec-
tion was sufficient authority for Congress to enact elaborate legislation

51. 392 U.S.409.
52. Id. at 421.
53. South Carolina v. Katzenbach, 383 U.S. 301 (1966).
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for the protection of the right to vote, a right which was created for the
black man by the first section of the fifteenth amendment. In order to
safeguard this right from racial discrimination, Congress could preempt
the normal prerogatives of the states as the primary source of voter
qualifications. The Court reasoned that Congress was not restricted to
passing only general laws to forbid violations of the first section of the
fifteenth amendment. The court held that:

Congress is not circumscribed by any such artificial rule under section
two of the Fifteenth Amendment. In the oft-repeated words of Chief
Justice Marshall. referring to another specific legislative authorization
in the Constitution, [commerce power] "This power, like all others
vested in Congress, is complete in itself, may be exercised to its utmost
extent, and acknowledges no limitations, other than are prescribed in
the Constitution ."5'

The Warren Court was unanimous in upholding the main provisions
of the 1965 Voting Rights Act. Justice Black had doubts about only one
section. None of the divisive issues that were to appear in Guest were
present. State action was clearly involved. The last section school found
the first section of the fifteenth amendment satisfactory protection for
the Negro's right to vote, and there was no need to go into other provi-
sions of the Constitution. The first section school readily agreed Chief
Justice Warren spoke for the Court and said that section two of the
fifteenth amendment authorized Congress to act as a "National Legisla-
ture" in protecting the right to vote. Even though the last section school
had found the first section of the fifteenth amendment adequate as the
source of the right protected by the 1965 Act, the Chief Justice asserted
the essence of their argument for the independent potency of the last
section .55

The decision of United States v. Price5 6 was made public the same day
as Guest.17 The Price decision was based on the same logic that was used
to uphold the 1965 Act. In Price, the Court held that Congress had the
power to protect the right not to be denied life without due process of
law. Again, the last section school found the first section satisfactory.
Price, however, concerned the first section of the fourteenth amend-
ment.5"

54. Id. at 327, quoting from Gibbons v. Ogden, 22 U.S. (9 Wheat.) I. 196 (1824).

55. 383 U.S. 301.
56. 383 U.S. 787 (1966).
57. 383 U.S.301.
58. 383 U.S. 787.
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In three decisions the Warren Court majority that was opposed to
state action requirements upheld congressional power to use the last
section of all three Civil War Amendments to enforce rights that could
be located somewhere within the scope of the first sections. Both schools
within the majority agreed that Congress had great leeway in selecting
both the means of protection and the right to be protected.

In the Guest decision of 1966, both schools within the majority explic-
itly held that state action did not apply to the power of Congress under
the last section of the fourteenth amendment.

A majority of the members of the Court expresses the view today that
section five empowers Congress to enact laws punishing all conspiracies
to interfere with the exercise of fourteenth amendment rights, whether
or not state officers or others acting under color of law are implicated
in the conspiracy:5

Then, the last section school broke with the first section school and
for the first and only time identified itself in the Guest decision by stating
its position in a concurring opinion. Instead of relying on the first section
of the fourteenth amendment, Justice Brennan spoke for the Chief Jus-
tice and Justice Douglas, and firmly tied congressional power to create
and protect civil rights to the "necessary and proper clause" line of
cases.

Moreover the language of section five of the Fourteenth Amendment
and section two of the Fifteenth Amendment are virtually the same
.... "The basic test to be applied in a case involving section two of
the Fifteenth Amendment is the same as in all cases concerning the
express powers of Congress with relation to the reserved powers of the
states." The classic formulation of that test by Chief Justice Marshall
• . . was there adopted: "Let the end be legitimate, let it be within the
scope of the Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited, but consists
with the letter and spirit of the Constitution. are constitutional." It
seems to me that this is also the standard that defines the scope of
congressional authority under section five of the Fourteenth Amend-
ment.6 11

If the two members of the last section school who remain on the
Supreme Court have their way, the substance of the above quotation

59. 383 U.S. at 782.
60. Id. at 783-784, quoting from South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966), and

McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819).
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would take the place of the first sections of the fourteenth and fifteenth
amendments, and no doubt the thirteenth also, as the controlling consid-
eration in determining the constitutionality of federal laws protecting
civil and voting rights. As a result of the Guest decision, the 1968 Civil
Rights Act was made constitutionally permissable. No Court decision
rendered prior to 1966 could have been used by the act's supporters in
their arguments to justify its constitutionality under the three Civil War
amendments.

The 1968 Civil Rights Act applies the penalty for violating its provi-
sions directly against the individual defendant in the same manner of any
criminal statute. Since the 1968 Act does not require either state action
or a conspiracy to violate the rights enumerated in the law, federal
prosecutors must prove intent to violate the right claimed as is required
in criminal cases. The debates in the House of Representatives over its
passage specifically show that this requirement was deliberately imposed
on the wording of the 1968 Act.'

Whoever, whether or not acting under color of law, by force or threat
of force willfully injures, intimidates or interferes with. or attempts to
injure, intimidate, or interfere with . . . any person because he is or
has been, or in order to intimidate such person or any other person or
any class of persons from ....

doing any activity required for voting; using any facility, service, or
activity of the federal government; applying for or holding a job in the
federal government; performing any activity related to a trial or a jury
in the federal courts; or, participating in or enjoying the benefits of any
program or activity receiving federal financial assistance

shall be fined not more than $1,000, or imprisoned not more than one
year, or both: and if bodily injury results shall be fined not more than
$10,00, or imprisoned not more than ten years, or both; and if death
results shall be subject to imprisonment for a term of years or for life.12

These two indented excerpts also protect any person because of his
race, color, religion or national origin and because he is or has been
attempting to enroll or attend a public school or college; using any
facility, service, or activity of any state; applying for or holding a job in
state or local government or joining any labor union; performing any
activity related to a trial or a jury in state courts; traveling in or using

61. Cong. Rec..90th Cong., 1st Sess. (Aug. 16, 1967). pp. 10572-10581.
62. See 42 U.S.C. § 3631 (1970 ed.).
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any facility in interstate commerce or any common carrier or its facili-
ties for passengers; or, using any goods, services, facilities, privileges,
advantages, or accommodations of any business which serves the pub-
lic. 63

The 1968 Civil Rights Act punishes the individual who can be shown
to have knowingly attempted to interfere with the rights it protects.
Individuals are protected. Individuals are punished. The 1968 Jones deci-
sion which upheld the 1866 Civil Rights Act under the thirteenth amend-
ment was argued nine days before the passage of the 1968 Act and
delivered sixty-seven days after its passage.64 Even though Jones only
applied to the 1866 Act, it has had the result, when combined with the
1966 decisions covering congressional power to enact laws under the
fourteenth and fifteenth amendments, of settling the question of the
constitutionality of the 1968 Act in advance of a challenge.65 Between
1966 and 1968, the Warren Court majority had been one of the most
important forces which had steered Congress toward the 1968 Civil
Rights Act.

Because the traditional interpretation given the three Civil War
Amendments between 1883 and 1951 had, for the most part, ignored the
intentions of the framers, the Warren Court felt free to call upon the
framers' intentions to support the conclusions which their sensibilities
had lead them to believe ought to be the law. For example, in the 1966
Guest decision the six member Court majority relied on the framers'
intentions that were recorded in the Congressional Globe to give the state
action doctrine of the 1883 Civil Rights Cases a judicial burial.

I acknowledge that some decisions of this Court, most notably an
aspect of the Civil Rights Cases, . . . have declared that Congress'
power under section five is confined to the adoption of "appropriate
legislation for correcting the effects of . . . prohibited State laws and
State acts, and thus to render them effectually null, void, and innocu-
ous." I do not accept-and a majority of the Court today rejects-this
interpretation of § 5. It reduces the legislative power to enforce the
provisions of the Amendment to that of the judiciary; and it attributes
a far too limited objective to the Amendment's sponsors. 6

In other words, the judiciary can only correct wrongs and provide
remedies and penalties on a case by case basis. Justice Bradley in the

63. 18 U.S.C. § 245 (1968).
64. 392 U.S. 409.
65. 383 U.S. 301; 383 U.S. 745.
66. 383 U.S. at 782-83.
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Civil Rights Cases was saying that congressional power was limited to
doing just what the Court could do.67 The Guest majority rejected that
definition of separation of powers. As a result of the Guest decision,
Congress is now able to develop its own civil rights policies as it has been
fashioning its commerce, welfare, and taxing policies.

One of the primary reasons for the revival of the interest in the inten-
tions of the framers was because the Warren Court majority on civil
rights found it expedient, and probably necessary, to resort to the fra-
mers' intentions as a new source to justify its departure from the tradi-
tional doctrine of state action requirements in the face of a century of
civil rights decisions based on it as a limiting factor. The Warren Court
attitude toward congressional civil rights laws was based on a desire to
avoid giving the statute anything "less than its words command," 68 and
the "plain and unambiguous" 69 language found in the enforcement legis-
lation that the framers of the three amendments also enacted. The Court
majority then would quote those portions of the speeches of the authors
of the 1866 and 1870 Acts which it felt supported its interpretation of
the statutes' language. The justices were functioning not as sociologists
but as constitutional historians of last resort.

New judicial and congressional policies for civil rights enforcement
were made possible by the results of these civil rights decisions in the late
sixties. Neither the Congress nor the Court is tied to state action as
traditionally understood. Congress is no longer limited to passing just
corrective and remedial legislation under the last sections.70 The last
sections of the three Civil War Amendments

appears as a positive grant of legislative power, authorizing Congress
to exercise its discretion in fashioning remedies to achieve civil and
political equality for all citizens."

The federal judiciary is no longer limited to just striking down state
laws or practices complained of that overtly deny the federally protected
right under the first sections. Just as the last sections give Congress a
positive grant of power, the first sections give state legislatures a positive
command

to provide the members of all races with equal access to the public

67. Civil Rights Cases.
68. 383 U.S. at 803.
69. 392 U.S. at420.
70. 383 U.S. at 782; 383 U.S. at 326; 392 U.S. at 443.
71. 383 U.S. at 784.
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facilities its owns or manages, and the right of a citizen to use those
facilities without discrimination on the basis of race is a basic corollary
of this command.7 1

The Warren Court majority found unconstitutional state action in
activity constituting no more than a public policy of failure to enforce
individual rights. 73 The Warren Court held in one case that state action
was a requirement on the state to show that it had not acted to violate
the federal right, thus abandoning the traditional requirement that the
plaintiff or prosecution must prove that state action was involved. 7

1

Not only did the Warren Court majority create a new judicial policy
that effectively bounted the traditional state action requirements of pre-
Guest cases, but in its last term the Court ventured into the arena of
identifying an independent existence of a right of racial equality. The
same Warren Court majority appeared ready to extend constitutional
protection under the fourteenth amendment to the right of racial equality
regardless of any evidence of state action.

The case in point is the "fair housing ordinance" decision of Hunter
v. Erickson in 1969.11 In Hunter, the Warren Court declared unconstitu-
tional an amendment to the Akron, Ohio, city charter which voided
existing fair housing ordinances and which also required popular ap-
proval of all proposed fair housing ordinances before they could take
effect. The case revolved around Miss Hunter's allegation that city offi-
cials had refused to order a realtor to show her available houses because
the owners had specified that they did not wish their houses shown to
Negroes .76

Akron contended that the Hunter case was "moot" because of the
1968 Civil Rights Act and the Jones decision of 1968. The Court major-
ity replied through Justice White saying the 1968 Act was not intended
to "pre-empt local housing ordinances or provide rights and remedies
which are effective substitutes for the Akron law." '77 Justice White then
produced a new rule for interpreting civil rights statutes enacted over a
century apart. He said the 1866 Civil Rights Act and the 1968 Civil
Rights Act "should be read together ... so as not to premept the local

72. Id. at 780.
73. Evans v. Newton, 382 U.S. 296 (1966): Bell v. Maryland, 378 U.S. 226 (1964); Burton v.

Wilmington Parking Authority, 365 U.S. 715 (1961).
74. 383 U.S. 301.
75. 393 U.S. 385 (1969).
76. Id. at 386.
77. Id. at 388.
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legislation . . ... , By adding the much stronger fiat against racial
discrimination found in the 1866 Act to the administrative machinery
of the 1968 Act, it would appear that the Warren Court was attempting
to expand the scope of the federal government's authority while paying
lip service to state and local laws. After all, the real outcome of the case
was the nullification of a city charter amendment and the setting aside
of two state supreme court decisions.

The primary reasoning of the Court majority seems to be that the
impact of the referendum requirement fell squarely on the backs of the
black minority. 9 Justice White directs much of his attention to the scope
of the fourteenth amendment. He claims "the core of the fourteenth
amendment is the prevention of meaningful and unjustified official dis-
tinctions based on race. . ." Notice that the majority now is saying
that only the "core" of the fourteenth amendment is aimed at "official"
or state violations of rights. Thus, the Warren Court took another step
in widening the ambit of the fourteenth amendment from just a prohibi-
tion of only state action. In fact, if only the core by itself will prevent
state action, then the much larger substance of the amendment should
be available for other uses. The Chief Justice, and Justices Douglas,
Brennan, Fortas, and Marshall joined White in the majority. Justices
Harlan and Stewart concurred, and Justice Black dissented."'

In the Hunter decision, the Warren majority demonstrated their will-
ingness not just to strike state action, or go beyond state action to
private action, but to require state action to protect the civil right of

78. Id. at 388.
79. Id. at 390.
80. Id. at 391.
81. The realignments in the Hunter case furnish some clarification to the guiding predilections

of the justices during the unfolding of the transition from the doctrine of requiring state action for
prosecution to a judicial policy of commanding state action to remedy complaints. Justice White
clarified his Jones dissent by expressing his preference for local statutes over federal laws whenever
the former are available. He finessed the right of racial equality by equating it with Supreme Court
decisions that had held a constitutional right, such as reapportionment, to be above the whims of
a popular majority. The last section school of the fourteenth amendment composed of the Chief
Justice, and Justices Douglas and Brennan remained intact. The majority opinion reflects their
views more than any other group. Justice Fortas joined the majority, and did not concur, probably
because the majority opinion relied heavily on the first section of the fourteenth amendment, and
it confined the state action phrase to being only the core of the amendment. Justice Marshall had
replaced the retired Justice Clark, and he joined forces with the most pro-civil rights group on the
Court. Justice Harlan's views remained consistent with his opinions since Guest, and he concurred,
basing his opinion on clearly prejudiced state action. Justice Stewart concurred with Harlan,
thereby expressing the preference he did in Guest for state action in fourteenth amendment cases
which he did not find necessary in the thirteenth amendment case of Jones. Justice Black dissenting,
increasing his tendency to return to his literal school of interpreting the Constitution.
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racial equality in housing. The Warren Court had transformed the re-
quirement for state action before the Court would act to a requirement
for state action as a result of Court action. The right of racial equality
was gradually being placed in front of the requirement of state action.
States and their subunits could now be pulled into action in order to keep
up with the Court's demands for racial equality. 2

By the time the Warren Court era closed, the six member majority,
which opposed state action as an essential criteria for federal protection
of civil rights under the fourteenth amendment, had etched into a consti-
tutional doctrine a pattern of legalistic logic, that if followed to its
conclusion, would have the effect of nationalizing the right of racial
equality and would have resulted in the abandonment of the distinction
between privately inspired and state imposed racial segregation which
would have come about as a consequence of the transition from state
action as a requirement for prosecution to state action as a court im-
posed remedy for contemporary complaints of racial discrimination.

STATE ACTION AND THE BURGER COURT

Decisions by the Supreme Court after Warren Burger became the
Chief Justice do not reflect a dramatic shift away from the trend in civil
rights cases that was initiated by the Warren Court. However, the
Burger Court decisions do not foreshadow a continuation of the trend
away from state action as a limitation, to state action as a judicial device
for remedying complaints.

As the six-justice majority of the Guest case dwindles, and the ap-
pointees of President Nixon increase, the direction of the Burger Court
is definitely away from the trend of the Warren Court and toward the
erection of a new version of the state action limitation based on a narrow
interpretation of existing federal civil rights laws. The emerging Burger
Court majority has already demonstrated its preference for a "lower
judicial profile" in civil rights and its willingness to ignore those por-
tions of previous Warren Court opinions and civil rights laws which

82. The last case involving a potential clash between state action requirements and the creation
of the generic right of racial equality occurred in the "membership club case" of Daniel v. Paul,
395 U.S. 298 (1969). The majority decision was based on the commerce clause and the 1964 Civil
Rights Act. Justice Brennan, who was joined by the Chief Justice, and Justices Harlan, Stewart,
White, and Marshall ruled that the Lake Nixon Club was a place of public accommodation that
was covered by the commerce clause, and as a result it could not refuse service to blacks under the
provisions of the 1964 Civil Rights Act. Justice Douglas concurred arguing for the use of the
fourteenth amendment instead of the commerce clause, and Justice Black dissented for the same
reason. Justice Fortas had resigned and had not been replaced.
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placed the federal judiciary on the cutting-edge of civil rights enforce-
ment.

The new version of state action as a judicial policy of limitation
became evident in Sullivan v. Little Hunting Park." The five remaining
justices of the Guest majority, including Marshall who had replaced
Clark, turned to congressional power under the last section of the thir-
teenth amendment and held that a swimming pool and park owned by
the residents of a suburban community could not exclude a Negro family
who moved into the neighborhood. The majority decision was based on
Section one of the 1866 Act. The Court majority said that the pool and
park was not a private club since the only basis of admitting people had
proven to be a person's race. In Sullivan, the thirteenth amendment and
the 1866 Act were held to apply against purely private discrimination
with no state action required. The Court majority had read the tradi-
tional state action requirement completely out of both sections of the
thirteenth amendment in this case and in Jones. The Sullivan majority
consisted of Justices Douglas, Black, Brennan, Marshall, and Stewart.
On the subject of congressional power under the thirteenth amendment,
the Court majority had lost two justices in one year through the retire-
ment of Chief Justice Warren and Justice Fortas, who had not been
replaced.

In his first civil rights case since joining the Supreme Court, Chief
Justice Burger aligned himself with the state action school of Justices
Harlan and White, who dissented in the Sullivan case. The state action
school had registered a net gain of one member in a year. The dissent
mirrored the Jones opinion of Harlan and White. Chief Justice Burger
joined them, and together they argued that the Civil Rights Act of 1968
would have been a much better way to achieve the result which the
majority achieved by unearthing the old 1866 Act. The three dissenters
were really saying that it would have been much better for the Court,
not the Negro, if the Negro had sought relief under the 1968 Act instead
of the 1866 Act. The 1968 Act is not as broad as the 1866 Act. The 1968
Act partially hedges on state action by exempting persons from its cover-
age who do not utilize realtors licensed by the state or who do not
advertise "whites only." 4 The most important difference in the two laws
is that the 1866 Act requires federal court jurisdiction, while the 1968
Act is administered by the cabinet office of Housing and Urban Devel-
opment. The secretary of the department has the discretion to enter or

83. 396 U.S.951 (1969).
84. 42 U.S.C. § 3603(b)(1) (1968).
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not to enter the dispute.' 5

The divisions in the Court in the Sullivan case were the same as they
were in the Jones decision between the justices who were on the Court
for both decisions. The line up was now five justices in favor of eliminat-
ing the traditional state action requirement and three justices in favor
of its retention, with one vacancy. However, one of the five justices,
Stewart, is partial to retaining the traditional state action requirement
in fourteenth amendment cases. Judging by his opinions in Guest and
Jones, Stewart favors a broader scope for detecting state action than
does White, who favors a broader concept of state action than Harlan,
who sticks to the traditional doctrine. By siding with Harlan in Sullivan,
White reveals that he viewed the Hunter case as clearly involving state
action.

The addition of Chief Justice Burger to the state action school is
probably the main contributing factor in the germination of a new ver-
sion of state action doctrine which first became evident in the dissent in
the Sullivan decision. In the first decision after Burger joined the Court
where the presence or absence of state action in a civil rights case was
the subject of judicial concern, the state action school of Harlan and
White expressed its preference for the 1968 Act over the 1866 Act in
dealing with circumstances that could be construed under either law. In
the Jones case, Harlan and White stuck to the traditional doctrine of
state action as the prerequisite for federal protection of racial equality.
In Hunter, Harlan stuck, but White argued that the two laws should be
interpreted together. In Sullivan, for the First time, Harlan and White,
with the addition of Burger, were willing to forget the 1866 Act alto-
gether and entrust racial equality solely to the provisions of the much
more confined 1968 Act. Attributing this new version of state action to
Burger becomes even more plausible when one remembers his off-the-
bench public utterances which have consistently advocated administra-
tive action in place of many functions normally performed by judges.
The 1968 Act provides for administrative action as at least a partial
substitution for judicial action in handling civil rights complaints. The
1866 Act, whose constitutionality was a favorite target in every encoun-
ter with the state action school prior to Sullivan, was ignored on those
grounds, and trounced because it required judicial action, not adminis-
trative action.

If the emerging Burger school of state action should become the Court
majority, it will use the more restrained and confined 1968 Act instead

85. 42 U.S.C. § 3608(a) (1968).
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of the broad fiat of racial equality in the 1866 Act. The consequence of
this Court policy would be a return to the state action doctrine in princi-
ple but under the guise of a different theory. The only rights protected
by the 1968 Act are those relating to interstate commerce, or some state
or official activity. Only the 1866 Act protects the right to contract,
purchase a house, buy, lease, sell, or convey property. Only the 1866 Act
protects these essential rights against private or official interference. The
1866 Act does not attempt to dispense with state and local criminal and
civil laws, as it is so often charged, because the only protection it pro-
vides is against racial discrimination.

The concept that Congress had the power under the last sections of
the three Civil War Amendments to read them as necessary and proper
clauses for the creation of civil rights, that had been alluded to in several
Warren Court decisions, was effectively nullified in the eighteen year old
vote case of United States v. Arizona."6 In Arizona, the power of Con-
gress to legislate rights generally under the Constitution and the exist-
ence of the state as barriers to that power came face to face. In every
split decision the Court refused to uphold the power of Congress to
extend the right to vote to eighteen year olds in state and local elections.
This decision voided the last section school's previous efforts to read
section five of the fourteenth amendment as a necessary and proper
clause for civil rights. The Burger Court is establishing the pattern of
narrowly interpreting existing laws and narrowly interpreting the power
of Congress to enact broad civil rights laws. The majority did uphold
the power of Congress to set by statute the voting age in federal elections.
The Arizona case involved congressional power to protect individuals
from racial, residency, and age discrimination. Congressional power was
upheld in the first two areas, and half of the third. But the Warren
Court's view, expressed in South Carolina v. Katzenbach,7 that Con-
gress was the "National Legislature" was ignored as if it had never
existed. The reasoning adopted by the Arizona majority in their respec-
tive opinions clearly tied the power of Congress under the last sections
to the contents of the first sections of the fourteenth and fifteenth amend-
ments. The more restrained and confined first section school of thought
on the lattitude of Congress to enforce the amendments was clearly in
evidence.

Justices Douglas, Brennan, White, and Marshall argued that Con-
gress had the power under the last section of the fourteenth amendment

86. 400 U.S. 112 (1970).
87. 383 U.S. 301.
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to enforce the right to vote for eighteen year olds in state and local
elections.8" Justices Black, Harlan, Stewart, Blackmun, and the Chief
Justice decided the opposite. Black voted with the state action school
because of his belief that the original intention of the amendments was
to protect the rights of black people and not serve as a method for
enfranchising youthful voters. White was consistent in the sense he was
voting to remove what he viewed as state imposed discrimination.

The new pattern of the emerging Burger Court in civil rights cases
involving the right of racial equality was evident in the school busing
case of Swann v. Charlotte-Mecklenburg Board of Education"9 and re-
lated cases. The Chief Justice spoke for a unanimous Court holding that
busing of students to achieve a balanced racial enrollment was a consti-
tutionally permissible remedy for state-imposed (de jure) racial segrega-
tion. The Court said:

In devising remedies where legally imposed segregation has been estab-
lished, it is the responsibility of local authorities and district courts to
see to it that future school construction and abandonment is not used
and does not serve to perpetuate or reestablish the dual system."

As enunciated in Swann, the goal of the Burger Court does not appear
to be the securing of the right of blacks to attend integrated schools; but
the elimination of state or official action from being an identifiable cause
of the segregation. As Burger himself put it in a portion of the opinion
he felt strongly enough about to later mail to district judges:

Neither school authorities nor district courts are constitutionally re-
quired to make year-by-year adjustments of the racial composition of
student bodies once the affirmative duty to desegregate has been ac-
complished-and racial discrimination through official action is elimi-
nated from the system. 2

If he means just what he says and no more, Chief Justice Burger
apparently believes that the equal protection clause requires only deseg-
regation and not integration. The wording of the Swann case indicates
that the Burger Court will become as benevolent toward the South as it
is toward the remainder of the country just as soon as the South's forms
of racial discrimination become the same (de facto) as the discriminating

88. 400 U.S. at 135. 229.
89. Id. at 152,281.
90. 402 U.S. - ,91 S. Ct. 1267 (1971).
91. Id. at .... 91 S. Ct. at 1279.
92. Id. at __,91S. Ct. at 1284.
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practices in the rest of the country. The Burger Court is not attempting
to secure the right of racial equality, per se. but is attempting to remove
state imposed racial discrimination with a minimum of remedial efforts
by the states and gunboat decisions by the courts. The new state action
school of justices are trying to abolish all justiciable forms of de jure
segregation so that what remains will be purely de facto segregation and
outside the scope of their construction of the fourteenth amendment.

No case better illustrates the departure from the Warren Court com-
mand for state action as a remedy for discrimination complaints than
the Burger Court decision in James v. Valtierra.9 3 The claimants relied
on the Warren Court decision in Hunter to void a California constitu-
tional amendment that required a referendum in the affected community
before any low income housing could be built. The majority refused to
extend the Hunter rule to James because it said the California law was
"neutral" on the subject of race. Justice Black, joined by the Chief
Justice, and Justices Harlan, White, Stewart, and Blackmun, adopted
Harlan's reasoning in the Hunter case.?" In Hunter, Harlan had said that
referendums were constitutional if they were neutral in their impact and
not aimed specifically at the black race.

The dissent advocated the extension of the Hunter rule to the James
case. Marshall. speaking for Brennan and Blackmun, claimed that the
weight of the California referendum requirement fell squarely on the
poor because public approval was not required for any other type of
housing. The dissent charged that the California law was not a reaffir-
mation of democracy, as Black claimed, but a violation of the fourteenth
amendment's Equal Protection Clause.15 Douglas took no part in the
case, but undoubtedly would have dissented.

If Warren had been Chief Justice and Douglas had participated, there
is little room for doubting that the dissent in James would have been the
majority. This fact shows the Burger Court is moving away from the
activist direction set by the Warren Court in compelling states to remove
their barriers to the right of racial equality. The James decision is evid-
ence that a new state action school is not only taking over the Court,
but is following a hardline by requiring complainants to bear the burden
of identifying the racially discriminatory elements in the state action of
which they are complaining.

The Burger Court preferences for state action in the application of the

93. 402 U.S. 137 (1971).
94. Id.
95. Id. at 143-45.
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fourteenth amendment have not yet replaced the Stewart approach of
applying the thirteenth amendment to instances of only private viola-
tions. In the case of Griffin v. Breckenridge,16 several black persons were
taken from their car and, on the side of the highway, were physically
injured by several white persons who believed them to be engaged in civil
rights activities in Mississippi. The blacks brought suit under the Ku
Klux Klan Act of 1871, one of the original enforcement laws of the three
Civil War amendments. 7

Justice Stewart spoke for a Court with no dissents in upholding the
suit that the lower district court had dismissed because there was no
evidence of state action. Stewart said that section two of the thirteenth
amendment gave Congress the power to pass laws to protect individuals
from violations of the rights covered by the first section of the amend-
ment.

After re-affirming his belief that state action was important in apply-
ing the fourteenth amendment, Stewart observed, "[T]here is nothing
inherent in the phrase [Equal Protection] that requires the action work-
ing the deprivation to come from the State." ' The Klan Act, by its use
of the phrase "equal protection" does not require the same interpreta-
tion as the fourteenth amendment because the Klan Act specifies "per-
sons" and does not mention "states." Stewart also cited the legislative
history of the Klan Act to show its sponsors clearly intended for it to
cover private actions. 9

Justices Harlan and White ignored their vigorous dissent in the Jones
case of 1968, where they argued that state action was required under the
thirteenth amendment. The only legal differences between Jones and
Griffin was the enforcement acts involved. The Griffin decision shows
how confused the justices have become in their "spot-check" attempts
to relate the pertinent enforcement law with the amendment it was
passed to enforce. The 1866 Act was passed to enforce rights granted
by the thirteenth amendment, which requires no state action by its word-
ing. The 1871 Klan Act was passed to enforce the Equal Protection
Clause of the fourteenth amendment, which does require state action,
according to the current Court majority, by its wording. In Griffin,
Justices Harlan and White claim the act passed to enforce the fourteenth
amendment requires no state action, but in Jones they argued the act

96. 403 U.S. 88,91 S. Ct. 1790 (1971).
97. Id. at . 91 S. Ct. at 1792-1793.
98. Id. at .. .91 S. Ct. at 1796.
99. Id. at . 91 S. Ct. at 1796-1800.
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passed to enforce the thirteenth amendment does require state action.
It is important to note that since state action is not involved in thir-

teenth amendment cases, from the Court's current viewpoint, the Court
avoids many of the policy problems it confronts in fourteenth amend-
ment cases. In the absence of state action the Court does not have to
compel state action as a remedy or strike it as a barrier to federal
enforcement of racial equality.

In the pool closing case of Palmer v. Thompson,""' the Burger Court
had to wrestle with both the thirteenth and fourteenth amendments and
tip-toe backwards through a garden full of blossoming precedents nur-
tured by the Warren Court to arrive at its decision. Jackson, Mississippi,
had closed its publicly owned and operated swimming pools in 1962, to
avoid court ordered integration. Palmer was a suit by a group of city
blacks that sought a court order which would require Jackson officials
to reopen city pools on an integrated basis.""

Justice Black held for the city, reasoning that the pool closing was not
the kind of state action that violated the blacks' equal protection of the
laws, because there were no public pools open to whites either in Jack-
son. Therefore, no white person was enjoying a right denied to a black
person."'" This opinion is the most confinding interpretation of the scope
of what constitutes a denial of equal protection of any Court majority
since before the days of Shelley v. Kraemer' 3 in 1948.

Plaintiff's claims also were denied under the thirteenth amendment.
Justice Black was more lenient on the thirteenth amendment and said
its last section gave Congress the power to legislate the opening of pools
if their closing violated the amendment's first section. It would appear
on the face of these decisions that the Burger Court will not extend
federal protection to rights claimed under the thirteenth amendment in
the absence of a congressional statute which specifies federal coverage
of the right in question.""4

Justices Harlan and Stewart joined Black probably for reasons they
had respectively stated in Jones. The Palmer case illustrates the pulling-
power of a fact situation on the voting of the justices. Palmer united the
three divergent views as to the existence of congressional power to en-
force the thirteenth and fourteenth amendments previously advanced by

I00. 403 U.S. 217,91 S. Ct. 1940 (1971).
101. Id. at ,91 S. Ct. at 1941-1942.
102. Id. at . 91 S. Ct. at 1942.
103. 334 U.S. 1 (1948).
104. 403 U.S. at - ,91 S. Ct. at 1945-1946.
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Stewart, Harlan, and Black into one opinion. The outcome of Palmer
suggests that Stewart prefers the use of the fourteenth over the thirteenth
amendment whenever the two are available. Chief Justice Burger and
Justice Blackmun concurred in separate opinions. Neither of President
Nixon's first two appointees seems to like the historical approach in
arriving at their opinions in civil rights cases. Both men ignored the past
developments in the Palmer case and the legislative history of the amend-
ments and laws involved, and spoke of "going too far" and forgiving
"Jackson for its past constitutional sins.""'"

Justice Douglas dissented arguing that the fourteenth amendment
applied the ninth amendment to the states to protect these kinds of rights
that were too exhaustive to compilate. 0° Justice White dissented and was
joined by Brennan and Marshall. White remembered the Palmer case as
it was when he was a Justice Department attorney in 1962, when the city
deliberately closed the pools to avoid a court order to integrate. White
claimed that the city's current argument of incurring a financial loss in
the pool's operation was no more than an afterthought.' 7 Justice Mar-
shall, joined by White and Brennan, dissented claiming that the denial
of rights to whites also in order to avoid granting them to blacks was
the worse sort of racial discrimination. 0°

The Palmer case indicates that the Burger Court is returning in spirit
to the policy of a judicial blind-spot in areas of racial equality. The
Burger Court's other civil rights decisions involving black grievances in
housing and education only serve to substantiate this assertion. State
action has again emerged as the pivot point of judicial policies in race
relations and the single most important limitation on congressional
power to create and enforce the right to racial equality.

CONCLUSION

As a result of President Nixon's two recent Supreme Court appoint-
ments. Lewis Powell and William Rehnquist, the new state action school
will collectively consist of four justices: Burger, Blackmun, Powell, and
Rehnquist. The justices opposed to requiring state action in fourteenth
amendment cases will frequently number only three: Douglas, Marshall,
and Brennan. In fourteenth amendment cases, Justice Stewart will most

105. Id. at ,91 S. Ct. at 1946-1947.
106. Id. at __,91 S. Ct. at 1948-1952.
107. Id. at ,91S. Ct. at 1953-1968.
108. Id. at 91 S. Ct. at 1968-1969.
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often join or concur with the state action school, making it the majority,
and White will switch back and forth.

In thirteenth amendment cases, the four state action justices will urge
the use of the 1968 Civil Rights Act over the broader 1866 Act. They
will become the majority whenever White joins them. When White does
not join the state action group, Justice Stewart will write the principle
opinion and Justices Douglas, Brennan, and Marshall will join it or
concur, and White will most likely join Stewart's opinion.

Only in fifteenth amendment cases involving the right to vote will the
Burger Court consistently present a united front. The state action jus-
tices will protect the Negro's right to vote to the extent that it is covered
in the 1968 Civil Rights Act. and the 1970 Voting Rights Act. The
remaining five justices will either join them or concur.

Once firmly established, the Burger Court will probably split into
several camps of different versions of state action requirements. It is
possible, as their number increases, that no single cohesive state action
school will develop. The concept of state action will be blurred, but
present. New advances toward a judicial policy of racial equality will
have to be unobtrusive and advanced with causes that have a broader
social and economic impact such as the right to a speedy trial and prison
reform. The constitutionally established right of racial equality is still
beyond the outcome of many other contemporary struggles.
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