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INTRODUCTION

"Congress shall make no law . . . abridging the freedom of speech,
or of the press, or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances."' And yet, both
Congress and the states have abridged the "freedom of speech" and with
the express sanction of the Court constitutionally bound to keep both
federal and state governments beyond the pale of protected speech.' The
apparent justification is that the Court has found that the first amend-
ment does not literally "mean what it says"-that, indeed, it cannot
"mean what it says" if we are to preserve and secure an orderly form
of government.'

Then what does it mean? Why and when can these freedoms be
abridged? In many confrontations with these recurring questions the
Court has vacillated from one theory to another, each having an active
life span of generally no more than a decade.'

The first quarter of the twentieth century saw the adoption of a "use-
abuse" or "liberty versus license" theory. This meant essentially that
there was a "right" speech and a "wrong" speech; the right speech was
liberty, the wrong speech was licentiousness.' It found its most frequent
use in review of federal convictions under the Espionage Acts' of 1917
and 1918 proscribing criticism of the war effort,7 as well as in state cases
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1. U.S. CONST. amend. I (Emphasis added).
2. See. e.g.. Konigsberg v. State Bar, 366 U.S. 36, 49-51 (1961); Uphaus v. Wyman, 360 U.S.

72, 80 (1959): Dennis v. United States, 341 U.S. 494, 521-25 (1951) (Frankfurter concurring); New
York ex rel. Bryant v. Zimmerman, 278 U.S. 63, 72 (1928).

3. Cf Justice Black's dissenting opinion in Barenblatt v. United States. 360 U.S. 109, 143-44
(1959), with Justice Harlan writing for the majority at pp. 126-28. Note, however, evidence of
changing attitudes in the majority opinion in Tinker v. Des Moines School Dist., 393 U.S. 503,
513 (1969), by Justice Fortas.

4. See general/i HUDON, FREEDOM OF SPEECH AND PRESS IN AMERICA 167 (1963) [hereinafter
referred to as HUDON]: A. CHAFFE, FREE SPEECH IN THE UNITED STATES (1941).

5. See Gitlow v. New York, 268 U.S. 652, 666 (1925): Toledo Newspaper Co. v. United States,
247 U.S. 402, 419-20 (1918); and discussions in T. COOLEY, CONSTITUTIONAL LIMITATIONS 605
(7th ed. 1927). and A. CHAFEE, FREE SPEECH IN THE UNITED STATES 4 (1941).

6. Act of June 15, 1917, 40 Stat. 217; Act of May 16, 1918, 40 Stat. 553, repealed in 1921, 41
Stat. 1359.

7. See, e.g.. Milwaukee Pub. Co. v. United States, 255 U.S. 407 (1921); Shaefer v. United
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testing the constitutionality of the spasm of Criminal Syndicalism Acts
enacted during this era.'

Then came the now almost classic words of Mr. Justice Holmes artic-
ulating the "clear and present danger" formula where

the question in every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear and present
danger that will bring about the substantive evils that Congress has a
right to prevent.9

Hence speech could be abridged if it approached the prescribed level of
danger to the national security.10

This test germinated in the minority opinions of Holmes and Brandeis
in the Federal Espionage Act and state Criminal Syndicalism Act
cases," then lay dormant during the decade of 1930-1940. It was during
this period that the Blackstonian doctrine requiring only that "no pre-
vious restraint" be laid upon freedom of speech was revived from the
English common law to be super-imposed upon the first amendment.' 2

This "no prior restraint" idiom has served as a "trump card" to be
pulled out and used when no other test was appropriate.'3

States, 251 U.S. 466 (1920): Abrams v. United States, 250 U.S. 616 (1919): Debs v. United States.
249 U.S. 211 (1919): Frohwerk v. United States, 249 U.S. 204 (1919).

8. See, e.g., Calif. Statutes, 1919, c. 188, Whitney v. California, 274 U.S. 357 (1927); Minn.
Laws, 1917, c. 463; Burns v. United States, 274 U.S. 328, 335 (1927); N.Y. Laws, 1902, c. 371;
Gitlow v. New York, 268 U.S. 652, 666 (1925): and 84 PA. L. REV. 390 (1936) for general
discussion.

9. Schenck v. United States, 249 U.S. 47, 52 (1919).
10. Id.
II. Under Espionage Acts, see dissenting opinions in Shaefer. 251 U.S. at 466. and Abrams.

250 U.S. at 627. See also Pierce v. United States. 252 U.S. 239 (1920). Under state Criminal
Syndicalism Acts, see Whitneyv. 274 U.S. 357 (1927) (concurring opinion): Gitlow. 268 U.S. at 666:
and Gilbert v. Minnesota, 254 U.S. 325 (1920).

12. Blackstone's conception of freedom of speech was interwoven in the "liberty of the press:"
he said:

[Tihe liberty of the press is indeed essential to the nature of a free state: but this consists
in laying no previous restraints upon publications, and not in freedom from censure for
criminal matter when published. Every person has an undoubted right to lay what he
pleases before the public: to forbid this is to destroy freedom of the press: but if he
publishes what is improper, mischievous or illegal, he must take the consequences of his
own temerity.

4 W. BLACKSTONE, COMMENTARIES 151-53 (1818). For application of this test, see Cantwell v.
Connecticut, 310 U.S. 296 (1940), involving restraints placed on Jehovah's Witness proselytizing;
Schneider v. State, 308 U.S. 147 (1939): and Lovell v. City of Griffin, 303 U.S. 444 (1938);
Grosjean v. American Press Co., 297 U.S. 233 (1936), dealing with restraints on newspaper pub-
lications; Near v. Minnesota, 283 U.S. 697 (1931).

13. See. e.g.. Organization For A Better Austin v. Keefe, 402 U.S. 415 (1971) (injunction
against pamphleteering): N. Y. Times v. United States, 402 U.S. _ , 91 S. Ct. 2140 (1971) (the
"Pentagon Papers" cases); and HUDON at 86.
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The "clear and present danger" test acquired majority acceptance
during the period of 1940-1950 and was applied to "evils" not remotely
threatening the national security-cases Holmes and Brandeis would
never have envisioned.'4 This misuse of "clear and present danger" was
somewhat ameliorated by the notion that first amendment liberties occu-
pied a "preferred position" in the hierarchy of liberties protected by the
Bill of Rights.' Nevertheless a continual bombardment of criticism by
justice, scholar and layman eventually weakened the force of "clear-and
present danger" as a rule for decision." In Dennis v. United States,7

four Justices abandoned the misused and abused "clear and present
danger" rule for Learned Hand's formula changing the criterion from
the immediacy of the evil to the probability of its occurring.

After the decline and fall of "clear and present danger" and intermit-
tent appearances of the old "use-abuse" cliche, or "two-level" speech,
which refused first amendment protection to obscenity,"8 profanity 9 and
defamation, 0 the prevailing principle came to be what Professor Emer-
son of Yale referred to as "ad hoc balancing." Probably originating
with American Communications v. Douds' in 1950, it requires the
Court in each case "to balance the individual and social interest in
freedom of expression against the social interest sought by the regulation

14. Giboney v. Empire Storage & Ice Co., 336 U.S. 490 (1949) (picketing). See also Mendelson.
Clear and Present Danger-From Schenck to Dennis, 52 COLUM. L. REV. 313 (1952): Craig v.
Harney. 331 U.S. 367 (1947) (contempt for out-of-court statements): Pennekamp v. Florida, 328
U.S. 331 (1946): Thomas v. Collins, 323 U.S. 516 (1945) (public meetings): West Virginia State
Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (compulsory flag salutes): Bridges v. California. 314
U.S. 252 (1941): Cantwell v. Connecticut. 310 U.S. 296 (1940) (street preaching): Thornhill v.
Alabama, 310 U.S. 88 (1940).

15. The "preferred position" concept actually did no more than shift the burden of proof to
the state to show the constitutionality of the attempted restraint. See in particular Marsh v.
Alabama, 326 U.S. 501 (1946). and concurring opinion of J. Frankfurther in Kovacs v. Cooper,
336 U.S. 77 (1949), for list of cases where phrase "preferred position" appears. For general
discussion, see McKay, The Preference for Freedom. 34 N.Y.U. L. REV. 1182 (1959), and
ABERNATHY, THE RIGHT OF ASSEMBLY AND ASSOCIATION 17 (1961).

16. See criticism of J. Frankurter in Pennekamp, 328 U.S. at 353: Bridges. 314 U.S. at 295-
96: Professor A. Z. Chaffee Jr. in Z. CHAFFEE, FREE SPEECH IN THE UNITED STATES (1941)passim:
and A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-GOVERNMENT 47 (1948).

17. 341 U.S. 494 (1951), applying L. Hand's formula of "whether the gravity of the 'evil,'
discounted by its improbability, justifies such invasion of free speech as it is necessary to avoid
the danger." United States v. Dennis, 183 F.2d 201, 212 (2d Cir. 1950).

18. Roth v. United States, 354 U.S. 476 (1957).
19. "There are certain well-defined and narrowly limited classes of speech, the prevention and

punishment of which have never been thought to raise any Constitutional problem. These include
the lewd and obscene, the profane, the libelous, and the insulting or 'fighting' words." Chaplinsky
v. New Hampshire. 315 U.S. 568. 571-72 (1942).

20. Beauharnais v. Illinois, 343 U.S. 250 (1952).
21. 339 U.S. 382 (1950).
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which restricts expression."22
All of these attempts to give new doctrinal life to the first amendment

ground upon one underlying assumption; that is, that the first amend-
ment simply cannot be absolute, that so.ciety must be permitted to
abridge certain kinds of speech under certain circumstances.13 Granted
this be true, then why was the first amendment couched in these unequi-
vocal crisp phrases of absolute prohibition? Were the men who conceived
an otherwise most viable and realistic charter of government and who
forged these words under the hammer-blows of open and vigorous debate
so unaware of their consequences? Surely the authors of the first amend-
ment must have had something workable in mind when they deliberately
chose these absolute terms to protect first amendment freedoms. If so,
it is our duty to rediscover the proper content and scope to be accorded
these sublime but nebulous phrases of "freedom of speech, press and
assembly." Once this content is determined, it must not under any cir-
cumstances be "abridged" short of amendment-either legitimately by
constitutional processes or illegitimately by the judiciary.24

The purpose of this article then is threefold:
First, to briefly restate and examine the underpinnings of this "abso-

lute" view of the first amendment, which in fact says nothing more than
the first amendment should be given full force and effect within its
proper scope;

Second, to test its viability as a rule for decision through application

22. Emerson. Toward A General Theory of the First Amendment, 72 YALE L.J. 877, 912
(1963). See also Schneider v. State, 308 U.S. 147, 161 (1939), where the Court noted:

In every case, therefore, where legislative abridgement of (free speech) is asserted . ..
the delicate and difficult task falls upon the courts to weigh the circumstances and to
appraise the substantiality of the reasons advanced in support of the regulation of the
free enjoyment of the rights.

For later cases seemingly applying the "ad hoc balancing" formula, see United States v. O'Brien,
391 U.S. 367, 377 (1968): Pickering v. Board of Educ., 391 U.S. 563, 568 (1968): Konigsberg v.
State Bar, 366 U.S. 36 (1961): and Bates v. Little Rock. 361 U.S. 516 (1960).

23. Even Justice Black, the staunchest supporter of "absolutism," admitted that "[niobody has
ever said that the First Amendment gives people a right to go anywhere in the world they want to
go or say anything in the world they want to say." Justice Black and First Amendment "Abso-
lute": A Public Interview, 37 N.Y.U.L. REV. 549, 558 (1962).

24. The two most authoritative advocates of this "absolutist" view have been Justices Black
and Douglas, of whom the former has been the most articulate and consistent. For a firsthand
discussion of Black's interpretation, see Black, The Bill of Rights, 35 N.Y.U.L. REv. 865 (1960),
where he notes that

the history and language of the .. .Bill of Rights .. .make it plain that one of the
primary purposes . . .was to withdraw from the Government all power to act in certain
areas-whatever the scope of those areas may be.

Id. at 874. For a more personal note, see Ash, The Growth of Justice Black's Philosophy on
Freedom of Speech, l967 Wis. L. REV. 840.

[Vol. 23476
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to typical problem cases decided by the Supreme Court within the past
decade: and

Thirdly, to demonstrate that this "absolutist" approach offers the
greatest protection to the type of speech the first amendment was de-
signed to protect, while at the same time allowing for protection of all
other legitimate governmental interests such as peace, order and secu-
rity, etc.

ABSOLUTE THEORY

"Congress shall make no law ......

This is no abstract statement of political philosophy. It is a principle
of law cast in imperative terms. Furthermore, it was intended to have
operational effect in particular cases. 5 The Declaration of Independence
and Preamble to the Constitution were meant to inspire; the lawyer-like
provisions of the Constitution were intended to require.

To the argument that the stringent provisions of the first amendment
were not meant to apply in times of great stress, emergency or war, one
can refer to other provisions of the Constitution for a cogent demonstra-
tion that the Framers, who had just fought a war, were consistently
sensitive to situations where liberty guarantees should give way to the
national security. " Note in particular:

Article I, section 9(2)- ". . . the writ of habeas corpus shall not be
suspended, unless when in cases of rebellion or invasion the public safety
mav require it."21 7 Since the effective vindication of nearly all civil rights
and liberties depend upon the availability of the writ of habeas corpus,
its suspension in time of great emergency tends to suggest either that the
freedom of speech is to be ranked higher than public security, or that

25. There was much objection in the first Congress to the use of "abstract propositions of which
the judgment may not be convinced," which are to be found in the Declaration of Independence
and Preamble. See I ANNALS OF CONGRESS (Gales ed. 1834) [hereinafter referred to as I ANNALS].
An example of such a rejected abstract principle was "that there are certain natural rights, of which
men, when they form a sacred compact, cannot deprive or divest their posterity: among which are
the enjoyment of life and liberty, with the means of acquiring, possessing, and protecting property,
and pursuing and obtaining happiness and safety." LEA & BLANCHARD, HISTORY OF CONGRESS
164 (1843): Chaffee notes that the Constitution was "addressed to the head, not the heart." Z.

CHAFFEE, How HUMAN RIGHTS GOT INTO THE CONSTITUTION I (1952). Cf the French analogue
to the first amendment in their Declaration of Rights of Man and the Citizen "The free communica-
tion of thoughts and opinions is one of the most precious rights of man." 5 ENCYCLOPEDIA OF
SOCIAL SCIENCES 49 (1931).

26. (Emphasis added). See Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866), where the Supreme
Court declared the war power subordinate to the Bill of Rights.

27. (Emphasis added).
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freedom of speech does not threaten public security.
Article 1. section IO(3)-"No State shall . . . engage in war, unless

actually invaded, or in such imminent danger as will not admit oJ
dela'. "2 Does this not carry overtones of the judicially imposed "clear
and present danger" test and its variations?

Amendment III-"No Soldier shall, in time of peace be quartered in
any house, without the consent of the owner, nor in time of war, but in
a manner to be prescribed by law."2

Amendment V-"No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or indictment of a
grand jury, except [in armed forces cases] . . . in time of war or public
danger .... "130

When one recalls that these provisions were under debate at about the
same time as the first amendment, the latter's absolute character stands
out in stark contrast. A compelling justification is that only those rights
and liberties deemed "fundamental" were elevated to absolute status,
and hence beyond the power of Congress to qualify."

It is noteworthy to contrast several contemporaneous state constitu-
tions providing for freedom of speech. The Pennsylvania constitution,
for example, provided that every citizen "may freely speak, write, and
print on any subject, being responsible for the abuse of that liberty." '

Illinois allowed her citizens to speak and write freely on "all subjects,"
but under the threat of suffering punishment "for the abuse of that
liberty." 3

Still yet, no such qualifications were placed in the first amendment for
"rebellion," "invasion," "time of war," and most significantly, re-
sponsibility "for abuse of that liberty." Therefore, it can be said with

28. (Emphasis added).
29. (Emphasis added). In the discussions of this amendment, it was suggested by one delegate

to the first Congress that "quartering should never be done without the consent of the owner" and
moved to strike the phrase: Roger Sherman of Connecticut replied, "[lit ought not to be placed in
the power of an individual to obstruct the public service." Another delegate added that "these
things ought to be entrusted to the legislature . .. (that) cases might arise where the public safety
would be endangered by putting it in the power of one person to keep a division of troops standing
in the inclemency of the weather for many hours." I ANNALS at 752.

30. (Emphasis added).
31. Compare, e.g., the absolute prohibitions of ex post facto laws, double jeopardy, and com-

pulsory self-incrimination. When it was proposed that "no person religiously scrupulous should be
compelled to bear arms," a delegate from New York replied that "no man can claim this indulg-
ence of right. It may be a religious persuasion. but it is no natural right, and therefore ought to be
left to the discretion of government . . . . It is extremely injudicious to mix matters of doubt with
fundamentals." I ANNALS at 749.

32. (Emphasis added). ANASTAPIO, NOTES ON THE FIRST AMENDMENT 40 (1964).
33. Id.

[Vol. 23
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some degree of certainty that the framers, being aware of the need for
limiting certain individual rights in situations when those rights came
into conflict with or were subordinate to an overriding national interest,
must have believed that the exercise of first amendment liberties would
never be incompatible with a greater national interest.

"Congress shall make no law... abridging. .. ."

In reality the freedom of speech is not as fearfully untouchable by
government as would appear on first glance. Here Congress is not for-
bidden from passing laws "respecting" freedom of speech, as in the case
of "an establishment of religion:";3 4 it is only prohibited from "abridg-
ing" the freedom of speech. Consequently, any governmental regulation
which served to effectually enlarge or protect first amendment freedoms,
as by regulation of "time, manner or place" of exercise, in order to
provide adequate police protection, for example, would not seem to
come under the label "abridging.1 3

. In point of fact many so-called
threats to the peace and good order of the community may be avoided
by such reasonable regulation which does not "abridge" the effective
opportunitY to speak or assemble, or the substance of protected speech.

"Congress shall make no law . . . abridging the freedom of speech

Another assurance of public safety in the first amendment is the im-
plicit exclusion of certain types of action." Only "speech" is accorded
protection whereas unlawful action may be proscribed without regard to
the first amendment. This critical distinction was alluded to by Thomas
Jefferson when he insisted that "it is time enough for the rightful pur-
poses of civil government, for its officers to interfere when principles
break into overt acts against peace and good order . . . . 3 Even the
late Justice Black, the most steadfast "absolutist," constantly denied the
charge that a "'literal reading of the first amendment' would . ..

34. U.S. CONST. amend. I.
35. See. e.g.. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969) (upholding validity of

allocation of radio-TV frequencies and "fairness" doctrine): Williams v. Wallace, 240 F. Supp.
100 (1965) (requiring marchers to walk facing traffic): Farmer v. Moses, 232 F. Supp. 154 (1964)

(stipulating locale for handbill distribution in World's Fair grounds): Kovacs v. Cooper, 336 U.S.
77 (1949) (regulating volume of loudspeaker on truck): Cox v. New Hampshire, 312 U.S. 569 (1941)
(number of persons in street parade).

36. Professor Emerson notes that the "essence of the system of freedom of expression lies in
the distinction between expression and action." Emerson, Toward a General Theory of the First
Amendment. 72 YALE L.J. 877 (1963).

37. HENINGS, VIRGINIA STATUTES AT LARGE (1823), as quoted in Z. CHAFEE, How HUMAN
RIGHTS GOT INTO THE CONSTITUTION 25 (1952).
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invalidate many widely accepted laws."3 He did not believe, for exam-
ple,

that it would invalidate laws resting upon the premise that where speech
is an integral part of unlawful conduct that is going on at the time, the
speech can be used to illustrate, emphasize, and establish the unlawful
conduct. 9

Even so, the process of speaking or communication itself is "action,"
and it would be overly facile to fail to recognize another critical dichot-
omy between the action necessary to communicate ideas and the action
carrying out or giving effect to those ideas. The former "speech-
action" 40 might well include passing out handbills, the driving of a
soundtruck or the carrying of placards, etc., and would be inherent in
the notion of freedom of speech.' That such subtle distinctions were not
carefully elaborated in the amendment itself should not be surprising
when one takes into consideration the distinctive eighteenth century pen-
chant for short-hand expression and reluctance to use superfluous lan-
guage."

Textual considerations aside, however, the first amendment must be
given absolute effect in view of the uniquely American political philos-
phy which implies the concept of "freedom of speech." It should first
be noted that this American notion of free speech was something new
on the eighteenth century world scene. 3 Blackstone's view of freedom
of speech was limited to the prohibition of "previous restraints" and
"not in freedom from censure for criminal matter when published.""
Heretofore, anyone who said or published anything which was "impro-
per, mischievious, or illegal" would bring on the "consequences of his
own temerity."4 With one notable exception," it is now generally con-

38. Konigsberg v. State Bar. 366 U.S. 36, 64 (1961) (dissenting opinion).
39. Id.: also his opinion for the majority in Mills v. Alabama, 384 U.S. 214, 218 (1966).
40. Meiklejohn used this term in contrasting what he terms "speech-thought." A. MEIKLEJOHN,

FREE SPEECH AND ITS RELATION TO SELF GOVERNMENT 43 (1948).
41. The most recent cases are: Organization for a Better Austin v. Keefe, 402 U.S. 415

(1971)(distribution of pamphlets in subdivision): Cohen v. California, U.S. -, 91 S. Ct.
1780 (1971) (lettering on back of jacket denunciating the draft): Southeastern Promotions, Ltd. v.
City of Atlanta, 40 U.S.L.W. 2274 (N.D. Ga. 1971) (presentation ofthe musical play "Hair").

42. A rejected draft of the freedom of religion clause read: "[nlor shall the full and equal rights
of conscience be in any manner or on any pretext infringed." I ANNALS at 434. The existing clause
was deemed to have the same effect without the redundance of language. See discussion in
ANASTAPLO, NOTES ON THE FIRST AMENDMENT 38 (1964).

43. It was not explicitly mentioned in the Magna Charta. the English Petition of Rights. nor
the Bill of Rights of 1689. See 2 T. COOLEY. CONSTITUTIONAL LIMITATIONS 883 (1927).

44. 4 W. BLACKSTONE, COMMENTARIES 151-53 (1818).
45. Id.

[Vol. 23



FREEDOM OF SPEECH

ceded among scholars that this common law view of freedom of speech
was not held by the Americans with their characteristic resentment of
authority. 7 A strong indication of this attitude were the stringent re-
quirements for treason. 8 If the American government would not be
endangered by limiting treason to "levying war" and "overt" acts, what
would be the necessity for the punishment of mere seditious libel? Fur-
thermore, the first Senate explicitly rejected a provision submitted by the
House providing that "the freedom of speech and of the press in an
ample manner as hath at any time been secured by the common law shall
not be infringed."4 Indeed, it would have been singularly inappropriate
for the Americans to have insisted on retaining their limited English
rights when at the same time they were renouncing their English citizen-
ship.'"

"Freedom of speech" then, was used as a term of art to reflect some-
thing inherent in the idea of self-government. This concept of self-
government with its necessary implications of free speech has perhaps
been best articulated by Alexander Meiklejohn.5 ' His argument runs like
this: The American political scheme rests upon the premise of self-
government. This requires that all public policy be determined by con-
sensus of the majority or other designated percentage of the body politic.
This decision-making by consensus in its very nature requires that on
any given issue there be full and free communication between the persons

46. L. LEVY, A LEGACY OF SUPPRESSION (1960), criticized in Meiklejohn, The First Amend-
ment Is An Absolute, 1961 SuP. CT. REV. 245, 261; and Anastaplo, Review: Legacy of Suppression.
39 N.Y.U. L. REV. 735, 741 (1964), noting that emphasis should be placed on general "spirit" of
times rather than isolated instances of repression. The cases have generally accepted this view. See,
e.g.. Rosenbloom v. Metromedia, Inc., - U.S. , 91 S. Ct. 1811 (1971): N.Y. Times Co. v.
Sullivan, 376 U.S. 254, 266 (1964); Bridges v. California, 314 U.S. 252, 265 (1941): and Abrams
v. United States, 250 U.S. 616 (1919).

47. See Schlesinger, Biography of a Nationi of Joiners. 50 AM. HISTORY REV. I (1944): and
ANASTAPLO, NOTES ON THE FIRST AMENDMENT 40, 140 (1964).

48. U.S. CoNsT. art. Il1,§ 3.
49. See LEA AND BLANCHARD, HISTORY OF CONGRESS 161 (1843).
50. On the general American attitudes toward England at this time, see Z. CHAFEE, How

HUMAN RIGHTS GOT INTO THE CONSTITUTION 12 (1952); T. BECKER, DECLARATION OF INDEPEND-

ENCE 72-3 (1922): and statement of James Madison in I ANNALS at 436.
51. 1872-1964: noted American educator and philosopher: President of Amhurst College; pro-

fessor of philosophy and Chairman of Experimental College, University of Wisconsin. His original
thesis was Free Speech and Its Relation to Self Government (1948). See review by Professor Chafee
in 62 HARV. L. REV. 891 (1949). Since then he has restated his theories in recent publications
without substantial change. See, e.g., 1961 SUP. CT. REV. 245: The Balancing of Self-Preservation
Against Political Freedom, 49 CALIF. L. REV. 4 (1961): and A. MEIKLEJOHN, POLITICAL FREEDOM

(1960): the latest review is By Any Other Name: Meiklejohn, The First Amendment and School
Desegregation. 3 CONN. L. REV. 299, 305 (1970), commenting that recent decisions of the Supreme
Court indicate that the Meiklejohn interpretation has been adopted.

19721



MERCER LA W REVIEW

who may be called upon to constitute the consensus-that is, the whole
body politic since on any given issue the persons making up the consen-
sus may differ. Furthermore, in order for real consent to be reached and
to insure a high quality of decision-making, or approach to truth, there
must be opportunity for full and free communication of each view on
every issue that comes before the public for decision.5"

It is this concept of decision-making by consensus, i.e., self-
government, wherein lies the key to the scope and content of the first
amendment "freedom of speech." In other words, any idea, opinion or
other information which might be a pertinent consideration for deter-
mining governmental policy either at the national, state or local level
should be heard. This requires that anything relevant to a public issue
be given absolute protection.

Thus it turns out that the interest in freedom of speech is really a
public interest in being informed rather than a private interest in individ-
ual expression. As Meiklejohn puts it,

the absoluteness of the First Amendment rests upon the fact that it is
not double-minded in reference. It is single-minded. It has no concern
about the 'needs of many men to express their opinions.' The Fifth
Amendment [due process clause] by contrast, gives assurance that a
private need to speak will get the impartial consideration to which it is
entitled. But the First Amendment [freedom of speech] has other work
to do. It is protecting the common needs of all the members of the body
politic. It cares for the public need . . . . The discussion of it, there-
fore, has a constitutional status which no pursuit of an individual
purpose can ever claim. It stands alone, as the cornerstone of the
structure of self-government. If that uniqueness were taken away, gov-
ernment by consent of the governed would have perished from the
earth .

53

Untrammelled freedom of speech in England was confined to debate
in Parliament of and concerning the State.54 But in America, since the

52. The relationship of free speech and truth is eloquently set forth by John Stewart Mill in his
treatise ON LIBERTY, ch. 2. See also Milton's AREOPAGITICA (Hallered. 1929).

53. A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF GOVERNMENT 63 (1948). See
also Frantz, The First Amendment In the Balance. 71 YALE L.J. 1424, 1441 (1962). Apparently
this view has been gaining in approval by members of the U. S. Supreme Court: see opinion by
Justice Brennan. in Rosenbloom v. Metromedia, Inc.. _ U.S . 91 S. Ct. 1811 (1971).

54. The English representatives had the right to be free from
all impeachment, imprisonment, or molestation . . . for or concerning and speaking,
reasoning or declaring of any matter . . . touching the parliament . . . (which extended
to all) the arduous and urgent affairs concerning the King, state, and defense oj the
realm. . . . the making of laws ... and grievances and mischiefs . . . which daily
happen in the realm." (Emphasis added).

PROTHERO, SELECT STATUTES AND OTHER CONSTITUTIONAL DOCUMENTS 313-14 (1949).
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sovereign body was the body of people rather than a body of parliament,
it was singularly fitting that these full parliamentary liberties be held by
the people, and extended to all matters of "public interest." 55 That this
was the general understanding at the time of the adoption of the first
amendment is without much doubt.5"

The first amendment does represent a "balancing" of "the dangers
and advantages of suppression of public inquiry and debate," but with
a resulting constitutional decision "that the destruction or abridgement
of freedom is always unwise, that freedom is always expedient." 7 This
decision was not merely a "sentimental vagary about the natural rights
of individuals, but a cold sober judgment as to the best available method
of protecting the processes of self-government."5 Some of the pragmatic
considerations supporting this judgment were stated eloquently by Ben-
jamin Franklin:

This privilege in all ages has been, and will always be abused: [that
such abuse] ought to be repressed, but to whom dare we commit the
task of doing it? An evil magistrate entrusted with power to punish for
words would be armed with a weapon most destructive and terrible.
Under pretense of pruning off the exuberant branches, he would be apt
to destroy the tree. 9

With the evils of unrestrained expression in mind, the drafters offered
this special status of absolute protection to no more speech than was

55. _ U.S. - ,91S.Ct. 1811.
56. James Madison noted: "[Tihough I acknowledge that a majority ought to govern, yet they

have no authority to deprive the minority of a constitutional right . . . the right of free debate...
a right to bring forward all the arguments which we think can, and ought to have an influence on
the decision." I ANNALS at 857.
Benjamin Franklin said in discussing the free speech provision in the Pennsylvania constitution of
1776: "[if by the liberty of the press were to be understood merely the liberty of discussing the
propriety of public measures and political opinions, let us have as much of it as you please. On the
other hand, if it means liberty to caluminate another, there ought to be some limit." A. SMYTH,

WORKS 36 (1907).
Cooley writes that the purpose of freedom of speech "has evidently been to protect parties in the
free publication of matters of public concern to serve their right to free discussion of public events
and public measures . . . which seems absolutely essential to prepare the people for an intelligent
exercise of their rights as citizens." T. COOLEY, CONSTITUTIONAL LIMITATIONS 603-04 (1927).
Justice Black believed that the essence of free speech is "the right of the people to discuss matters
of . . . public interest in the broadest meaning of those terms, for it is clear that a desire to protect
this right was the primary purpose of the first amendment." Konigsberg, 366 U.S. at 64 (dissent-
ing opinion). See also Z. CHAFEE, FREE SPEECH IN THE UNITED STATES (1941), adding his support
to this view of Justice Black.

57. A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF GOVERNMENT 65(1948).

58. Id.
59. WORKS OFB. FRANKLIN285 (Spark's ed. 1840).
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absolutely necessary for the maintenance of self-government, i.e., speech
relevant to matters of public interest. Other types of speech while impor-
tant to the individual, but only secondary to the public interest, were
relegated for their protection to the fifth amendment where they could
be abridged under a subordinating public interest through due process
of law.60

By thus giving the proper content to the critical terms of the first
amendment in view of its purpose and function it can then be used as a
principle for decision. The greatest problem, not unexpectedly, comes in
drawing precise lines between speech and action not incidental to speech:
between speech in the public interest and speech of a private nature; and
as to what constitutes "abridgement" vis-a-vis regulation. Whether
these guidelines as posited will serve as a viable rule for decision depends
upon their successful application to typical cases presenting first amend-
ment problems. As to whether they should be consistently and univer-
sally applied by the Supreme Court as the "official" first amendment
doctrine will depend upon whether they "do the job" better than "clear
and present danger," or an "ad hoc balancing of interests"-that is,
whether they provide the greatest protection to the type of expression a
free society must protect, while not unduly impinging upon other sub-
jects of legitimate governmental interest with which it was not the pur-
pose of the first amendment to interfere.

The problems chosen for a doctrinal testing ground are those typically
faced by the United States Supreme Court within the past decade."
These cases have had a revolutionary impact on constitutional law think-
ing in general, "2 but primarily on first and fourteenth amendment doc-
trine.1

3

LIBEL

One of the most characteristic incidents of the last decade has been

60. See generalv, A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF GOVERNMENT 38

(1948).
61. If this appears presumptuous to Meiklejohn, consider that "a dwarf standing on the shoul-

ders of a giant can see further than the giant himself." R. BURTON, ANATOMY OF MELANCHOLY

(1618). quoted from Chafee, Reflections on the Law of Copyright, 45 COLUM. L. REV. 503 (1945).
62. See generally Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L.

REV. I, 14 (1959). who suggests that the Civil Rights Movement may have led to the use of
"neutral" principles "instrumental in relation to results that a controlling sentiment demands at
any given time,"

63. See, e.g.. Symposium. Achieving a Workable Definition of Free Speech. 47 J. URBAN L.
395 (1969): Ash. The Growth of Justice Black's Philosophy on Freedom of Speech, 1967 Wis. L.
REV. 840: also. M. KALVEN, THE NEGRO AND THE FIRST AMENDMENT 66 (1965).
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the vigorous and often vituperative verbal criticism leveled against or-
ganized government and government officials. 4 Some of this criticism
was inevitably bound to come into conflict with state laws proscribing
seditious libel and defamation. 5 When the confrontation did occur it
prompted a decision which may well "prove to be the best and most
important . . . ever produced in the realm of freedom of speech."', The
Times case buried a substantial body of state defamation law, 7 yet gave
new meaning and vitality to the "central meaning" of the first amend-
ment." This was the first time the Supreme Court had been squarely
confronted with the problem of seditious libel."

The Times case arose out of a civil libel suit brought by a Montgo-
mery, Alabama, police commissioner against the New York Times and
several other public celebrities for publishing a statement criticizing Ala-
bama police action against a student civil rights demonstration. Much
of the statement was slightly exaggerated and hence technically libel-
ous.70 The trial court applying traditional common law principles7 found
the statements libelous per se, presumed general damages and relegated
the remaining issues to the jury as to whether the statements were "of
and concerning" the police commissioner and whether punitive damages
should be awarded. The jury assessed general and punitive damages in
the amount of $500,000.

64. See for general treatment H. KALVEN, THE NEGRO AND THE FIRST AMENDMENT (1965): 12
U.C.L.A. L. REV. 1420 (1965); and Hate Literature, 30 SASK. L. REV. 181 (1965).

65. Seditious libel was originally a crime punished during the period of Star Chamber persecu-
tions in England. In essence it proscribed criticism of government policy or government officials
in their official capacity. For an excellent historical development, see Brant, Seditious Libel. Myth

and Reality, 39 N.Y.U. L. REV. 1 (1964).
66. H. KALVEN, THE NEGRO AND THE FIRST AMENDMENT 194 (1965), speaking of N.Y. Times

Co. v. Sullivan, 376 U.S. 254 (1964).

67. Most of this law concerns the "fair comment" rule providing essentially that public officials
in their public capacity may be defamed without redress but only if the criticism is made with good

motives. See infra. The Times case did away with the good motive requirement. See generallv

RESTATEMENT TORTS §§ 598-606 (1938); Thayer, Fair Comment as a Defense, 1950 Wis. L. REV.
288; Noel, Defamation of Public Officers and Candidates, 49 COLUM. L. REV. 875 (1949).

68. To Professor Kalven the "absence of seditious libel as a crime" is the "central meaning"
of the first amendment, and "what freedom of speech is about." H. KALVEN, THE NEGRO AND
THE FIRST AMENDMENT 16 (1965). With this view, he is in full accord with the Meiklejohn theory

as to the type of "public" speech that the first amendment should be exclusively concerned with.
69. 376 U.S. at 299 (Goldberg concurring).
70. For example, the statement charged the Alabama authorities with seven arrests of Martin

Luther King when in fact he had been arrested only four times: and also with "ringing" the
Alabama campus, when they had only deployed officers at strategic locations. 376 U.S. at 262
(1964).

71. It was in the application of the state's common law principles that the Court found state
action. Id. at 268.
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Mr. Justice Brennan, writing for a unanimous Court, first addressed
the question of whether this criticism of official police conduct, admit-
tedly defamatory, was to be given the protection of the first amendment.
Here for perhaps the first time, the Court did not first look for a subordi-
nating state interest that would justify abridgment of free speech, but
rather approached the problem by asking a different question-a ques-
tion commanded by the first amendment-that is, no matter what the
state interest, does the questioned speech fall within the realm of expres-
sion that the amendment was designed to protect? If so, it must be given
absolute protection from abridgment. Hence the label of "libel can
claim no talismanic immunity from constitutional imitations. It must
be measured by standards that satisfy the first amendment." 72 The only
requisite is that the expression be relevant to a "public question" since
the first amendment was designed to "assure unfettered interchange of
ideas for the bringing about of political and social changes desired by
the people."73

The objection that the statement was in the form of a paid-for adver-
tisement was dismissed as "irrelevant, so long as the printed matter
involves matters of highest public concern." 74 The Court, however, took
pains to emphasize that this decision protected libel regarding an official
only when pertaining to his "official conduct," thereby leaving the law
of private defamation virtually intact.75 The Court did show its aware-
ness in a later case of the fact that "any criticism of the manner in which
a public official may perform his duties tends to affect his private as well
as public reputation." 7 However, the paramount concern in this area is
the "free flow of ideas" and "anything which might touch on an offi-
cial's fitness for office is relevant." This may include "dishonesty, mal-
feasance, or improper motivation." 77 With these bold words, it was
altogether fitting that the Court should after 166 years "officially"

72. 376 U.S. at 269 (1964).
73. Id.
74. Id. at 266. Note that the "freedom of the press" would protect even the sale of "ideas" or

opinion vis-a-vis goods and services.
75. For a discussion of the effect of the Times rule on "private" defamation law. see Berney.

Libeland the First Amendment A New Constitutional Privilege. 51 VA. L. REV. I (1965).
76. Garrison v. Louisiana. 379 U.S. 64, 77 (1964), which invalidated a conviction under a

Louisiana criminal defamation statute for the defendant's attributing a backlog of cases and non-
use of certain funds to laziness and inefficiency of certain judges. The Court, extending the Times
rationale, held that the Louisiana criminal libel statute incorporated constitutionally invalid stan-
dards with regard to criticism of public officials.

77. 376 U.S. at 277.
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declare the Sedition Act of 1798 unconstitutional. 7
8

Another significant break with traditional defamation law in the
Times case was the Court's abandonment of the requirement of truth
as a defense, this due primarily to the "abridging" effects of "self-
censorship" which might result from the difficulty of adducing proof.79

A modicum of protection was left for the defamed plaintiff, however,
by removing from first amendment protection defamation made with
"knowledge of falsity" or "reckless disregard of whether it was false or
not. "' A very low degree of care seems to be the criterion, however, and
the difficult burden of proof is on the plaintiff to show such "actual
malice."'" This "knowledge of falsity" limitation seems perfectly con-
sistent with the first amendment function of allowing discovery of all
relevant opinion or information, thereby assuring the closest thing to
truth. The deliberate or knowing falsehood has no value whatsoever
insofar as truth-searching and informing the public is concerned and
consequently should not warrant protection."

The Times case, however, left many unanswered questions; for exam-
ple, what were the implications of the term "public official?" Did it
include cultural and civic leaders who are public leaders but not "public
officials?" Was defamatory comment to be allowed against candidates
for public office? What about ordinary persons, who by fortune or mis-
fortune find themselves involved in newsworthy events? The Supreme
Court was forced by events in the latter Sixties to come to grips with
these perplexing questions." 3

78. This infamous piece of American legislation provided that
if any person shall write, print, utter or publish . ..any false, scandalous and malicious

j writings against the government of the United States or either House of the Congress
• . .or the President . . .with intent to defame . . . or to bring them into contempt, or

disrepute, or to excite against them or any of them the hatred of the good people of the
United States .. .such person (shall be fined not more than $2,000 or imprisoned for
not exceeding 2 years, or both).

I Stat. 596 (1798). The Act expired of its own terms after two years and was never re-enacted,
although its constitutionality was debated many years afterward. When Jefferson came to the
Presidencv in 1800. he repaid the fines assessed thereunder and pardoned the offenders still in prison.

79. Compare Smith v. California. 361 U.S. 147 (1959), refusing to require a California book-
seller to search for and delete books containing constitutionally obscene passages before sale.

80. 376 U.S. at 280.
81. See opinion of Justice White speaking for the majority in St. Amant v. Thompson, 390

U.S. 727, 731-32 (1968).

82. Id. at 732; both Chafee and Meiklejohn seem to agree on this point. See Z. CHAFEF, FREE
SPEECH IN THE UNITED STATES 59 (1941): A. MEIKLEJOHN, FREE SPEECH AND ITS REiATION To

SELF-GOVERNMENT 41 (1948). Justices Black, Douglas and Goldberg, however, refused to accept
even this slight limitation on first amendment freedoms, essentially on the ground "that it is too
easy for a jury to confuse a finding of falsity .. .with a finding of intent." 376 U.S. at 298.

83. For a complete list of Supreme Court decisions spawned by the Times case, see - U.S.
_.91 S. Ct. 1811 n. 1.
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Local school board members were brought within the Times rule in
Pickering v. Board of Education,4 an Illinois case. Here a local high
school teacher was fired for writing a letter to the school board critical
of their past revenue-raising efforts. This was clearly a public issue, but
the trial court and Supreme Court of Illinois had upheld the dismissal
finding a stronger state interest in the "efficient operation of the
schools." Chief Justice Warren, for the majority, held that reversal was
required under the Times rationale, notwithstanding that the letter may
have contained falsities.8 5 The opinion, however, used a "balancing"
approach, 6 and, for this reason, was strongly criticized in a separate
opinion by Justice White.

Candidates for public office were stripped of defamatory protection
as a result of a syndicated Drew Pearson "Merry-go-round" article
charging a Boston politician with being a "small-time bootlegger." 87

This case is doubly significant because the Court established an apparent
irrebutable presumption of relevancy to a public issue for a charge of
criminal conduct made against a candidate for public office. 8 Recogniz-
ing the dangers of allowing a jury to apply a standard of reasonableness
and balance the issues under the traditional "preponderance of the evid-
ence" test, the Court reasoned that "in the realm of political belief, the
tenets of one man may seem the rankest error to his neighbor."' , There-
fore, any criticism of political candidates, unless knowingly or recklessly
false, is entitled to the absolute protection of the first amendment. 0

The concept of "public official" was expanded to include "public
figures" in the companion cases of Curtiss Publishing Co. v. Butts9 and
Associated Press v. Walker.92 Both Wally Butts of Georgia and Major
General Edwin A. Walker were prominent news figures of their day, and
as a result became embroiled in public controversy in their respective
fields.9 3 When both of these men obtained substantial libel judgments in

84. 391 U.S. 563 (1968).
85. Id. at 574.
86. Id. at 568.
87. Monitor-Patriot Co. v. Roy, 401 U.S. 265 (1971).
88. Justice Stewart held: "A charge of criminal conduct, no matter how remote in time or place,

can never be irrelevant to an official's or a candidate's fitness for office for purposes of application
of the 'knowing falsehood or reckless disregard' rule of New York Times v. Sullivan." Id. at 277.

89. 401 U.S. at 275-76.
90. See also Ocala Star-Banner Co. v. Damron, 401 U.S. 265 (1971), applying the Times rule

of protection to an admittedly mistaken charge that a local candidate for office of tax assessor had
been indicted for perjury.

91. 388 U.S. 130(1967).
92. 389 U.S. 889 (1967).
93. Wally Butts, former coach and athletic director of the University of Georgia, was charged

by the Saturday Evening Post with having conspired with Paul (Bear) Bryant of Alabama to "fix"
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the trial courts, the question was presented to the Supreme Court of
whether New York Times v. Sullivan applied to persons not "public
officials" but who were public figures "involved in issues in which the
public has a justified and important interest."94 A majority of five Jus-
tices joined in holding that both Butts and Walker were "public fig-
ures," and that the Times standard of protection should apply to their
respective critics.95 The test for according first amendment immunity in
this type of case, noted Chief Justice Warren, is not whether the plain-
tiffs hold public office, but whether they are "nevertheless intimately
involved in the resolution of important public questions or, by reason
of their fame, shape events in areas of concern to society at large.",9

Just how far this subject-matter content of the first amendment can
reach into private lives when they become "public figures" was indicated
in Time, Inc. v. Hill,97 decided in 1967. Life Magazine had published a
fictionalized account of an actual incident in which James Hill and his
family had been held for nineteen hours by three escaped convicts. The
magazine article, concededly exaggerated, had been published to pro-
mote a Broadway play based on the same incident. When Hill obtained
a money judgment based on a New York invasion of privacy statute,
Life appealed. The Supreme Court reversed with the following explana-
tion by Justice Brennan:

an upcoming football game between the two schools. A telephone conversation between the two
coaches relating to game strategy was supposedly overheard by an insurance salesman who subse-
quently related it to the Post forming the basis of the story. Butts sued the Post for defamation of
character and was awarded compensatory and punitive damages totaling $460,000. 388 U.S. at 135-
40. Former Major-General Edwin A. Walker was an outspoken opponent of desegregation and
became involved in a race riot on the University of Mississippi campus. He was reported by AP to
have led a charge of rioters against U.S. Marshals carrying out lawful orders of the Supreme
Court. Walker successfully sued AP for damages, claiming that such comment impugned his honor
by casting him in the role of a "trouble maker." A verdict of $500,000 compensatory and $300,000
punitive damages was returned. 388 U.S. at 140-42.

94. 388 U.S. at 134.
95. (Warren, Black, Douglas, Brennan and White). Justice Harlan, joined by two others,

admitted their "public figure" status but would apply a standard of liability for libel based on
"highly unreasonable conduct" of the newspaper critics. Id. at 163. A reading of this opinion
illustrates the uncertainty of applying a "balancing" formula, and justified Warren's remark that
it had "no basis in law, logic or first amendment policy." Id.

96. 388 U.S. at 164. The judgment for Butts was affirmed, however, on grounds that the trial
court had "substantially" applied the Times standards; the Walker case was remanded for disposi-
tion consistent with Times.
Applying a similar rationale, the Supreme Court reversed a libel judgment against a Greenbelt,
Maryland newspaper for characterizing the actions of a prominent local real estate broker as
"blackmail." Greenbelt Co'op Ass'n v. Bresler, 398 U.S. 6 (1970). The broker was seeking a re-
zoning of property, while at the same time negotiating with the city for sale of other properties
for school purposes.

97. 385 U.S. 374 (1967).
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One need only pick up any newspaper or magazine to comprehend
the vast range of published matter which exposes persons to public
view, both private citizens and public officials. Exposure of the self to
others in varying degrees is a concomitant of life in a civilized commun-
ity. The risk of this exposure is an essential incident of life in a society
which places a primary value on freedom of speech and of press. Free-
dom of discussion, if it would fulfill its historic function in this nation,
must embrace all issues about which information is needed or appropri-
ate to enable the members of society to cope with the exigencies of their
period.

We have no doubt that the subject of the Life article, the opening of
a new play limited to an actual incident, is a matter of public interest.
"The line between the informing and the entertaining is too elusive for
the protection of. . . [freedom of the press]." 9

Justice Brennan further shifted the focus of the first amendment free-
dom of speech in Rosenbloom v. Metromedia, Inc." from the status of
the individual to the "content, effect and significance of the
[individual's] conduct."'10 In this case the petitioner was a relatively
unknown dealer in nudist magazines in the Philadelphia area. During a
city-wide crack down on "smut" shops, petitioner Rosenbloom was
arrested and later accused by a local radio station of being a primary
distributor of obscene material in Philadelphia. When Rosenbloom was
acquitted, it was determined that the materials he possessed were not
obscene as a matter of law. Petitioner successfully brought a defamation
suit against the radio station and obtained general damages in the
amount of $250,000. Affirming the reversal in light of the Times
decision, Justice Brennan forthrightly stated:

[W]e think the time has come . . . to announce that the determinant
of whether the first amendment applies to state libel actions is whether
the utterance involved concerns an issue of public concern, albeit leav-
ing the delineation of the reach of that term to future cases."0 '

This is the principle to be applied, without regard to whether the
persons involved are famous or anonymous. 0 To hold otherwise would

98. Id. at 388. Douglas, concurring, analogized a fictionalized drama of the event with "a water
color of the assassination of a public official," and no less in the public domain. Id. at 401.

99. __ U.S. -, 91S. Ct. 1811 (1971).
100. Id. at 1819.
101. Id. at 1820. The Court seemed to be applying the classic right-of-privacy principles; see

Warren and Brandeis, The Right To Privacy, 4 HARV. L. REV. 193, 215 (1890); perhaps the law
of privacy will offer helpful analogies in determining the reach of the term, "issue of public
concern.

102. __U.S. ,91 S. Ct. 1811.
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be an "abridgment" in the form of "self-censorship," given the threat
of heavy damages for innocent misstatement. It is these dangers, contin-
ued Justice Brennan, which lead us to "reject the reasonable-man stan-
dard of liability as 'simply inconsistent' with our national commitment
under the first amendment .... "101

CONTEMPT: IN AND OUT-OF-COURT STATEMENTS

The law of freedom of speech as applied to the contempt authority of
courts is closely allied to that discussed above, resting upon the four
pillars of Bridges v. California,' 4 Pennekamp v. Florida, 05 Craig v.
Harne, 101 and Wood v. Georgia.'07 The interest of the state in restraining
criticism of its judiciary is in maintaining a proper respect for its courts
and insuring a fair and orderly administration of justice. These four
cases have subordinated this state interest to the right of the individual
to criticize the administration of justice in terms of "clear and present
danger," yet since each of the questioned statements attacking the judge
or court were relevant to a public issue, the decisions fit neatly into the
doctrinal fabric of the Times decision.

For example, in Wood, the defendant was convicted of contempt for
accusing a local judge of "race baiting" a grand jury into investigating
alleged bloc voting by the Negro community-clearly a public issue. The
Supreme Court reversed the conviction by the Georgia court on the
formal grounds that such statements did not create a "clear and present
danger" of interference with the grand jury's investigation, but defined
"the limitations upon the contempt power" in language that clearly
foreshadowed the Times case:

"Those who won our independence had confidence in the power of
free and fearless reasoning and communication of ideas to discover and
spread political ...truth . . . ." [A] broad conception of the First
Amendment is necessary to supply the public need for information and
education with respect to the significant issues of the times ....
Freedom of discussion, if it would fulfill its historic function in this
nation, must embrace all issues about which information is needed or
appropriate to enable the members of society to cope with the exigen-
cies of their period.' 8

103. Id. at 1824.
104. 314U.S. 252(1941).
105. 328 U.S. 331 (1946).
106. 331 U.S. 367(1947).
107. 370 U.S. 375 (1962).
108. Id. at 388.
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Mr. Justice Warren hinted that something approaching unlawful con-
duct would be necessary to justify use of the out-of-court contempt
power when he said that without "a substantive evil actually designed
to impede" the course of justice, the "utterances are . . . protected."' 09

There are admittedly times when unrestrained comment or publicity
may threaten the right to a fair trial." 0 If so, the threat might be avoided
by the grant of a continuance or change of venue."' If more direct
controls are needed, on the press, for example, the trial court could
prohibit the use of communications equipment in the courtroom." 2 This
would be consistent with first amendment standards so long as there
were alternative means available for assuring effective reporting of the
proceedings. The policy underlying this first amendment requirement
was explained by the court in Sheppard v. Maxwell.

The press does not simply publish information about trials but
guards against the miscarriage of justice by subjecting the police, prose-
cutors and judicial processes to extensive public scrutiny and criticism.
This Court has, therefore, been unwilling to place any direct limitations
on the freedom traditionally exercised by the news media for "[w]hat
transpires in the courtroom is public property." ' 3

Thus, again is underlined the stronger public rather than private inter-
est in enforcing the first amendment freedom of speech.

OBSCENITY

Obscenity presents basically the same first amendment questions in
drawing lines between protected and unprotected subject matter. Al-
though there are more recent decisions in this area,"' the present stan-
dards for determining unprotected obscenity were established by the

109. Id. at 389.
110. See, e.g., the much publicized cases of Estes v. Texas, 381 U.S. 532 (1965) and Sheppard

v. Maxwell, 384 U.S. 333 (1966).
Ill. Suggested by the Court in Sheppard v. Maxwell, 384 U.S. at 363.
112. 381 U.S. 532.
113. 384U.S.at350etseq.
114. The cases of United States v. Reidel, 402 U.S. 351 (1971) and Rowan v. United States

Post Office Department, 397 U.S. 728 (1970), did not affect the definition of obscenity, but merely
upheld certain federal laws prohibiting the sending of obscene materials through the mail.

In Ginsburg v. New York, 390 U.S. 629 (1968), the Court approved the application of Memoirs
standards of obscenity to prohibit sales to minors. A similar Texas case was reversed for failure to
properly apply the Memoirs standards to sales of obscenity to young persons under 16 in Interstate
Circuit Inc. v. Dallas, 390 U.S. 676 (1968).

Stanley v. Georgia, 394 U.S. 557 (1969), involved a conviction under former GA. CODE
ANN. § 26-6301 (Rev. 1953), prohibiting the "possession" of obscene matter. The Supreme Court
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three companion cases of Memoirs (Fanny Hill) v: Massachusetts,"5

Ginsburg v. United States,"' and Mishkin v. New York." 7 In Memoirs,
the court overturned a ruling of the Massachusetts Supreme Court
declaring the book "Fanny Hill" obscene, apparently under Roth v.
United States"8 standards." 8-' The Court held that since the Massa-
chusetts court had found some social importance in the book, notwith-
standing its appeal to prurient interests, it must be protected. "A book
cannot be proscribed unless it is 'utterly' without redeeming social
value." In a footnote, the Court sought to clarify this test by explaining:

Material dealing with sex in a manner that advocates ideas . . . or that
has a literary or scientific or artistic value or any other form of social
importance, may not be. .. denied the constitutional protection. Nor
may the constitutional status of the material be made to turn on a
"weighing" of its social importance against its prurient appeal, for a
work cannot be proscribed unless it is "utterly" without social import-
ance. 1 9

In Ginsburg and Mishkin, the petitioners were convicted under fed-
eral and state criminal obscenity statutes, respectively, for sending "ob-
scene, lewd, lascivious, indecent, filthy . . . [etc.]" articles through the
mail.'"" The Court upheld those convictions. The critical elements in
Ginsburg were said to be:

The deliberate representation of petitioners' publications as eroti-
cally arousing the looks for titillation, not for saving intellectual con-
tent . . . Where the purveyor's sole emphasis is n the sexually provoca-
tive aspects of his publications, that fact may be decisive in the deter-
mination of obscenity . . . Eros was created, represented and sold
solely as a claimed instrument of the sexual stimulation it would
bring.121

held this prohibition to be unconstitutional, not under the freedom of speech clause, but based upon
an unspecified right of privacy in one's home, i.e., "the right to be let alone." Id. at 564-65. If this
right were based on freedom of speech, there should be a corresponding right to send obscenity in
the mails; but, this is clearly not the case. See United States v. Reidel, 402 U.S. 351, 356 (1971).

115. 383 U.S. 413 (1966).
116. 383 U.S. 463 (1966).
117. 383 U.S. 502 (1966).
118. 354 U.S. 413 (1966).
118.1. 383 U.S. at 418: (a) the dominant theme of the material taken as a whole appeals to a

prurient interest in sex; (b) the material is patently offensive because it affronts contemporary
community standards relating to the description or representation of sexual matters; and (c) the
material is utterly without redeeming social value.

119. 383 U.S. at 426 n.7.
120. The publications involved were Eros, Liason, and Housewive's Handbook on Selective

Promiscuity.
121. 383 U.S. at 470-71.
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On the other hand, the Court recognized that protection might be af-
forded under the Roth test for other publications "seeking through
serious endeavor to advance human knowledge or understanding in sci-
ence, literature or art."' 22 The publications were obscene here only in
the manner of presentation to the public.

The common thread of doctrine seemingly running through these
decisions can be reconciled with an "absolutist" reading of the first
amendment-if what the Court is saying is that pornography presented
in this form is not the communication of ideas to the mind, as such, but
is operating as a direct stimulus on the physiological organs. And, in
this form it is much like an external force having a physical impact on
the body. Compare the analogy of directing a harmful high-intensity
sound to the ear. This is sound in the same way a human voice is sound,
but it operates directly on the physical rather than the rational, delibera-
tive processes of the body, and consequently is more in the nature of
"action" rather than "speech." On the other hand, if the subject matter
is presented in a form and manner designed to educate rather than to
titillate, it would seem to warrant first amendment protection.

ASSOCIATIONS FOR PURPOSES OF ADVOCACY

The association of persons for multifarious purposes has played a
vital role in American society. 2 3 This article is concerned, however,
with only those associations which ground their claim for constitutional
protection on the first amendment.

The first amendment contains no explicit mention of a freedom of
association and neither is such reference found in other provisions of
either the federal or state constitutions.'24 Logically, it seems to be a
corollary of the freedom of speech and assembly. In other words, these
freedoms imply the right to communicate one's views to others, and
conversely,-the right to receive others' views as well.'25 In order for these
concurrent rights to be effectively realized, varying degrees of associa-

122. Id. at 475.
123. For general treatment, see ABERNATHY, THE RIGHT OF ASSEMBLY AND ASSOCIATION

(1961); Emerson, Freedom of Association and Freedom of Expression. 74 YALE L. J. 1 (1964): D.
FEI..MAN. THE CONSTITUTIONAL RIGHT OF ASSOCIATION (1963): Douglas, The Right of
Association, 63 COLUM. L. REv. 1361 (1963): RICE, THE FREEDOM OF ASSEMBLY (1962): and 56
CAl. L. Rrv. 702 (1968).

124. Note, however, that the first amendment religion clause would implicitly sanction a reli-
gious association.

125. For a case holding a right to receive as well as communicate information, see Martin v.
Struthers, 319 U.S. 141, 143 (1943).

[Vol. 23



FREEDOM OF SPEECH

tion for common ends would seem to be appropriate and even necessary.
A distinction, however, should be drawn between the actual coming
together of persons in an assemblage and "organizational" association,
which might well involve assemblies, but is primarily concerned with
affiliation to a group or organization for the formulation or spread of
a common doctrine. This latter concept of association as a first amend-
ment liberty is relatively new on the constitutional scene and its precise
scope and limits have never been clearly delineated.

The liberty was not given firm constitutional status until the post-
Brown burgeoning of civil rights organizational activity. This formal
recognition was made necessary in view of a sustained and multi-faceted
harassment of civil rights organizations generally in three main forms:
a "heavy-handed frontal attack," by seeking to oust an association from
the state for failure to comply with its general corporation laws; enact-
ment or more stringent enforcement of laws dealing with the common
law offenses of champerty and maintenance; and, most commonly, ex-
posing members to public and private reprisals by loyalty oaths and
enforced disclosure of the officers and members.

The most direct attack was attempted in the NAACP v. Alabama
cases. '2 The Alabama Attorney General brought suit in equity to oust
the local Alabama branch of the NAACP from the state for failure to
comply with a typical registration law requiring a foreign corporation
before "doing business" to file its charter, business address and agent
for service of process with the Secretary of State." 7

The Court reversed the Alabama trial court's ouster decree and estab-
lished a first amendment freedom of association for the NAACP:

Effective advocacy of both public and private points of view, particu-
larly controversial ones, is undeniably enhanced by group association,
as this Court has more than once recognized by remarking upon the
close nexus between the freedoms of speech and assembly. 2 '
It is beyond debate that freedom to engage in association for the

126. NAACP v. Alabama ex rel. Flowers, 377 U.S. 288 (1964), both cases arising out of the
same litigation. They will be hereinafter referred to as Flowers and Patterson, respectively; NAACP
v. Alabama ex rel. Patterson. 357 U.S. 449 (1958).

127. AL A. Coo §§ 10-192-94 (1940). The NAACP claimed immunity from registration
statute on two grounds: that it was a "non-profit organization;" and laches on the part of Alabama
in failing to require registration from 1918, the time of its establishment in Alabama, to the time
of this litigation.

128. Although the Court cited Thomas v. Collins, 323 U.S. 516 (1945) and DeJonge v. Oregon,
299 U.S. 353 (1937) for this proposition, it later cited only this statement for primary authority
establishing a freedom of association. Thus the Court was using its former dictum as a temporary
foothold in order to firmly establish this "new" freedom.
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advancement of beliefs and ideas is an inseparable aspect of the "lib-
erty" assured by the Due Process Clause of the Fourteenth Amend-
ment, which embraces freedom of speech.
[l]t is immaterial whether the beliefs sought to be advanced by associa-
tion petain to political, economic, religious or cultural matters

129

The language used by the Court in formulating this new liberty probably
went further than necessary since it was obvious that the purpose of the
NAACP here was to more effectively advocate its position on a public
question-a question of great national interest which the Court ex-
pressly recognized in later cases. 30 Yet, as discussed earlier, there can
be great public concern about "economic, religious or cultural matters"
as well.

It is significant here that in according full protection to the NAACP's
freedom to associate there was no reference to a "balancing" against
state interests. In explicitly refusing to determine how far a state could
go in imposing conditions on the right to "do business," the Court said
that this case involes "not the privilege of . . . doing business in a
state, but rather the freedom of individuals to associate for the collective
advocacy of ideas."' 131

Thus insofar as this bare freedom of association for the collective
advocacy of public-oriented ideas is concerned, there is "absolute" pro-
tection. In this connection the Court answered the original charge of
various breaches of the peace by reminding that "there are appropriate
public remedies to protect the peace and order of the community...
which do not infringe constitutional rights .... ,,13 In other words, a
state may take remedial or punitive, measures against prohibited acts
only to the extent that it does not inhibit this bare freedom to associate
for a public purpose.

An organization's purpose in encouraging vindication of constitu-
tional rights by litigation came under strong legislative attack by a
Virginia maintenance statute designed to forbid the solicitation of
clients by an organization not in interest to the suit.' The NAACP

129. 357 U.S. at 460.
130. See, e.g., United Mine Workers v. Illinois Bar Ass'n, 389 U.S. 217, 223 (1967); N.Y.

Times v. Sullivan, 376 U.S. 254, 266 (1964); NAACP v. Button, 371 U.S. 415 (1963); and Wood
v. Georgia, 370 U.S. 375, 393 (1962).

131. 376U.S. at309.
132. Id. at 310.
133. VA. CODE, 1950 §§ 54-78, as amended by Acts 1956 c. 33 (Ex. Sess. 1958); the case was

NAACP v. Button, 371 U.S. 415. Prior to 1956, no attempt had been made to apply the old statute
to the NAACP.
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had a legal staff to handle suits challenging racial discrimination and
also paid non-staff attorneys a per diem fee for the same purpose,
always requiring strict observance of NAACP policies. It did not under-
write ordinary damage suits or criminal prosecutions where there was
no question of racial discrimination.

After noting the public nature of the NAACP objectives, the Court
rejected the notion that "'solicitation' is wholly outside the area of
freedoms protected by the first amendment."'' 4 In language casting
further doubt on any remaining vestiges of the "clear and present dan-
ger" test, it declared that the first amendment protects not only "ab-
stract discussion," but also "vigorous advocacy, certainly of lawful
ends, against government intrusion.' ' 3  And, citing Thomas v.
Collins, 3

1 "free trade in ideas means the opportunity to persuade to
action, not merely to describe facts."''37

Expanding the right to solicit beyond political purposes, the Court
upheld the right of a union in United Mine Workers v. Illinois Bar
Association 8 to inform members of their rights under state workmen's
compensation laws and provide salaried counsel to represent them-this
in the face of an Illinois "unauthorized practice" statute. Using what
appeared to be a "balancing" test, the majority recognized that the
purpose of solicitation in this case did not involve the clearly "political"
matters as in Button yet nevertheless held that:

[T]he First Amendment does not protect speech and assembly only to
the extent it can be characterized as political. Great secular causes,
with small ones, are guarded. The grievances for redress for which the
right of petition was insured, and with it, the right of assembly, are
not solely religious or political ones. And the right of free speech and
a free press are not confined to any field of human interest. 39

If by "human" interest the Court really means "public," perhaps here

134. 371 U.S. at 429.
135. Id.
136. 323U.S. 516(1945).
137. 371 U.S. at 437. Retracing the trail cut by the Patterson case, it gave additional force to

the proposition that "there is no longer any doubt that the first and fourteenth amendments protect
certain forms of orderly group activity . . . to engage in association for the advancement of beliefs
and ideas." Id. at 433. Any, "in the context of NAACP objectives," the encouragement of litiga-
tion to achieve "equality of treatment by all governments, federal, state and local, for the members
of the Negro community in this country . . . is a form of political expression." Id. at 429.

138. 389 U.S. 217 (1967).
139. Id. at 223. Justice Harlan, using the same "balancing" process reached an entirely differ-

ent result and found a stronger interest of the State in preventing the unauthorized practice of law.
Id. at 225-34.
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is the key to what type of associational solicitation the first amendment
will protect. In Button, the Court distinguished situations where state
regulation had "been aimed chiefly at those who urge recourse to the
courts for private gain serving no public interest."' 4 " "Resort to the
court to seek vindication of constitutional rights," said Justice Brennan,
"is a different matter from the oppressive, malicious or avaricious use
of the legal rights for purely private gain.''141

It should be noted that the Court in these cases is not forbidding the
regulation of litigation as such; it extends the protection of the first
amendment freedom of speech and association only to the solicitation
of cases to vindicate guarantees of civil rights.142

Direct assaults upon associations formed for the advancement of less
noble, but doubtlessly public-oriented purposes have been conspicu-
ously more successful. Public pressure directed against Communists and
other subversive organizations has been strong, particularly during the
years following World War II.11 Probably the most far-reaching and
potent legislation of this type was the Smith Act of 19401 making it
unlawful for any person to knowingly advocate, or organize, or become
a member of a group for the purpose of advocating the overthrow of
government by force and violence. Though little was said other than
"the overthrow of government by force and violence is certainly a sub-
stantial enough interest for the government to limit speech," such advo-
cacy was held not protected by the first amendment in Dennis."' The
Court has a history of placing the Communist Party in a special unpro-
tected class where first amendment rights are concerned,' although it

140. 371 U.S. at 440 n. 19.
141. Id. at 443.
142. Even a federal statute can confer a "civil right;" see Gomez v. Florida Employment

Serv., 412 F.2d 569 (5th Cir. 1969); Cf. Brotherhood of Ry. Trainmen v. Virginia, 377 U.S. 1
(1964), where the majority per Justice Black (2 dissents) extended this same protection to a labor
union, maintaining a program to help injured workers in obtaining legal advice and counsel, for
the purpose of asserting rights given them under such federal statutes as the Safety Appliance Act
and FELA. In Group Legal Services and The Right of Association, 63 MICH. L. REV. 1089 (1965),
the writer noted that former Canons 28 (stirring up litigation); 35 (intermediaries); and 47 (aiding
the unauthorized practice of law) of the ABA's Canons of Professional Ethics, in addition to many
similar state rules would require some revision in view of the Button and Brotherhood decisions.
This was accomplished in Canon DR2-104 in the new Code of Professional Responsibility pub-
lished by the ABA (1969).

143. See generally Z. CHAFEE, FREE SPEECH IN THE UNITED STATES (1941).
144. 54 Stat. 671, 18 U.S.C. § 2385 (1970). The penalty for violation was imprisonment for

not more than 20 years or fine of not more than $20,000, or both.
145. 341 U.S. 49(1951).
146. See, e.g.. Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 104 (1961),

where Frankfurter noted that the registration provisions apply:
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has been highly competent in avoiding first amendment issues wherever
possible."'

There has been much enlightened criticism of the rationale supporting
these anti-Communist decisions, 49 and it would seem that within the
proper scope of the first amendment any association which went no
further than advocacy of revolution, even by violence, should be pro-
tected. The subject matter is certainly relevant to a question of public
concern, i.e., the method of changing the form of government, and as
the Supreme Court has often said, "the [first amendment] means oppor-
tunity to persuade to action," not merely to engage in "abstract discus-
sion."'4 9 The limit of protection would seem to be at the point where,
advocacy shaded into action or expression became coercion, since the
function of the first amendment is to insure reality of consent.

These principles were accepted by the Court in the more recent case
of Brandenburg v. Ohio,150 involving not the Communist Party, but
rather the opposite end of the spectrum, the Ku Klux Klan. In this case,
the leader had called a night session of cohorts to advocate, inter alia,
the forceable return of all Blacks to Africa and Jews to Israel. There
was a potential for violence in the ready availability of weapons and
ammunition. 15' The leader was arrested and convicted under a typical
"criminal syndicalism" act 152 for "advocat[ing] . . . the duty, necessity
or propriety of crime, sabotage, violence or other unlawful methods of

Only to organizations directed, dominated or controlled by a particular foreign country,
the leader of a movement which Congress has found in its origins, its development, and
its present practice . . , a world-wide revolutionary movement whose purpose it is . . .
to establish a Communist totalitarian dictatorship ....

147. See, e.g., Schneider v. Smith, 390 U.S. 17 (1968); and Baggett v. Bullett, 377 U.S. 360,
372 (1964), where th Court declared a Washington statute requiring loyalty oaths void for vague-
ness and Russell v. United States, 368 U.S. 749 (1962), reversing convictions for a refusal to make
disclosure to an investigating committee on the narrow due process grounds of its failure to specify
the subject of inquiry: also, Deutch v. United States, 367 U.S. 456 (1961).

148. See, e.g., 79 YA.E L. J. 872 (1970); Linde, Clear and Present Danger Re-examined, 22
STAN. L. REV. 1163 (1970): Z. CHAFEE, FREE SPEECH IN THE UNITED STATES (1946); Z. CHAFEE,

TttE LOYALTY OF FREE MEN (1951): A. MEIKLEJOHN, POLITICAL FREEDOM; Kalven, Mr. A.
Meiklejohn and the Barenblatt Opinion, 27 U. CHI. L. REV. 315 (1960); Frantz, The First Amend-
ment In The Balance, 71 YALE L.J. 1424 (1962): and dissenting opinions of Justices
Black and Douglas in Dennis.

149. Thomas v. Collins, 323 U.S. 516, 537 (1945); see also Cox v. Louisiana, 379 U.S. 536,
552 (1965), citing Terminello v. City of Chicago, 337 U.S. 1 (1949); and NAACP v. Button, 371
U.S. at 429.

150. 395 U.S. 444(1969).
151. ld. at 446.
152. OHIO REV. CODE ANN. § 2923.13 (Supp. 1970), one of many such enactments in the wake

of World War I by twenty states. See DOW\ELL, A HISTORY OF CRIMINAL SYNDICALISM LEGISLA-

TiON IN TIlE U.S. 21 (1939).
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terrorism" as a means of reform. The Supreme Court reversed in a per
curiam opinion and by specifically overruling Whitney v. California,15 3

holding that mere "advocacy" of violence is protected, "except where
such advocacy is directed to inciting or producing imminent lawless
action, and is likely to incite or produce such action."' 154 Cited with
approval was Noto v. United States,5 5 holding that the mere abstract
teaching of the moral necessity for violence is "not the same as prepar-
ing a group for violent action or steeling it to such action."

Since nearly all serious advocacy is intended to "incite" to some sort
of action, must then society wait under an absolute reading of the first
amendment until violence has actually erupted before moving in?

In Cox v. Louisiana,58 the speaker exhorted:

All right, it's lunch time. Let's go eat. There are twelve stores we
are protesting. A number of these stores have twenty counters. They
accept your money from nineteen; they won't accept it from the twen-
tieth. This is an act of racial discrimination. These stores are open to
the public. You are members of the public . . . [etc.]5 7

This was a speech obviously intended to incite responsive conduct, and
conduct which at that time was probably unlawful. 58 If speech designed
to "persuade to action" must be protected by the first amendment, the
forbidden territory would logically be where "persuasion" shades into
"coercion." It is at this point that speech ceases to communicate ideas
and superimposes the will of the speaker on that of the crowd. An
extreme case would be something akin to mass hypnosis where there is
a breaking of the will and lack of real consent. Recall that one of the
primary purposes of the first amendment was to ensure the reality of
consent. In these extreme-and therefore unlikely-situations the
speech would have the force of coercion and presumably could be sur-
pressed as action without abridgment of the freedom of speech.

Loyalty oaths have notoriously been used to probe, expose and de-

153. 274 U.S. 357 (1927), allowing prosecution for advocating violent means to effect political
and economic change.

154. 395 U.S. at 447, citing Dennis.
155. 367 U.S. 290, 291-98 (1961). Query, whether such language would protect "Black Power

advocacy." 56 CAL. L. REv. 702, 709 (1968).
156. 379 U.S. 536 (1965).
157. Id. at 543.
158. When this incident occurred in 1962, the Civil Rights Act of 1964 was not in force, and

the facts as drawn in the trial court seem to indicate that the lunch counters referred to in Cox
were privately owned and maintained. See Clemmons v. C.O.R.E., 201 F. Supp. 737 (E.D. La.
1962); perhaps also the classic cry of "fire in a crowded theatre" is a case of "speech brigaded
with action;" see concurring opinion of Douglas in Brandenburg, 395 U.S. at 456.

.............. rV fTT
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stroy undesirable associational activity. Other than obscenity, 5 9 proba-
bly no other area of first amendment law is more murky. In any event,
the Supreme Court decided a trilogy of cases within the last year which
at least for the present give some guidance.6 0 Although thirteen separate
opinions appear in these three cases, their common teaching seems to
be that questions on applications for government controlled or licensed
occupations may not broadly call for information as to membership in
an organization advocating overthrow of the United States Government
by force or violence. A person may "advocate," and he may "believe"
in the moral necessity for violence, but he may not "knowingly" join
such a group with the "specific intent" to further the organization's
illegal goals.' Lawyers and other government officials may be required
to "support the Constitution of the United States" or of the state where
they reside,6 2 but any question as to questionable associational activity
must be narrowly tailored to fit the "specific intent" limitation.'"

The rationale of these principles seems to be that broad sweeping
questions into a person's associational background would work a "chill-
ing effect" upon the free exercise of the rights of speech and association
on the part of persons who must anticipate having to meet government
requirements.' In other words, unlimited inquiry into the subject mat-
ter of advocacy will constitute an "abridgment" of the "absolute" right
to advocate. Perhaps other constitutional rights flowing from the first
amendment will limit this questionable right of government to intervene
when advocacy becomes intent.6 5

By seeking to capitalize on the national disaffection for the Commun-
ist Party, another method was used to attack the NAACP in Gibson v.

159. Harlan noted in Interstate Circuit Inc. v. Dallas, 390 U.S. 676, 707 n. 1 (1968), that over
55 separate opinions have been written by members of the Supreme Court between that date and
Roth. thus leaving one searching for standards in "utter bewilderment."

160. Barid v. Arizona, 401 U.S. 1 (1971); In re Stolar, 401 U.S. 23 (1971); Law Students Civil
Rights Research Counsel v. Wadman, 401 U.S. 154 (1971), all of which involved the validity of
questions on a bar examination application inquiring into associational activity for illegal or violent
purposes.

161. 401 U.S. at 9; 401 U.S. at 165.
162. 401 U.S. at 165. See also Keyishan v. Board of Regents, 385 U.S. 589 (1967), particularly,

the dissenting opinion by Clark who saw this decision as implicitly "sweeping away" much of the
anti-Communist legislation previously upheld, including the Smith Act of 1940. Id. at 625; and
United States v. Robel, 389 U.S. 258 (1967), declaring invalid another section of the Subversive
Activities Control Act of 1950.

163. 401 U.S. at 159.
164. Stanley v. Georgia, 394 U.S. 557 (1969), inferring a right to believe and think what one

wishes, free of government intrusion:
We believe that in the context of private communication of ideas and information we
should adhere to the view that "among free men, the deterrance ordinarily to be applied
to prevent crime is education and punishment for violations of the law." Id. at 566.
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Florida Legislative Investigation Committee.'," Here a Florida investi-
gation committee was commissioned to

make as complete an investigation as time permits of all organizations
whose principles or activities include a course of conduct . . . consti-
tuting violence, or violation of the laws of the state, or [whose presence]
would be inimical to the well being . . . of the majority of the citizens
of the state. 1

7

The records custodian of the local NAACP chapter was asked if several
known Communists were members of that organization; he refused to
answer and was convicted for contempt.

The Court per Justice Goldberg reversed on the principle that when-
ever a state

intrudes into the area of constitutional protected rights of speech, press,
association or petition ...[it] must show a substantial relation be-
tween the information sought and a subject of overriding and compel-
ling state interest. Absent such a relation between the NAACP and
[Communist activity] the Committee has not demonstrated so cogent
an interest in [disclosure] as to justify the substantial abridgement of
associational freedom which such disclosures will effect.' 68

Note that it was the very purpose of the investigation to determine
whether such a relation between the NAACP and the Communist Party
existed. Thus in effect the Court was requiring the Committee to estab-
lish beforehand the very object of its search.

Actually, the Court was caught in a dilemma by its previous decisions
explicitly allowing such exploratory investigations to determine the pos-
sibility of Communist infiltration into educational and other organiza-
tions. "' Therefore, in order to protect the NAACP from disclosure, it
was forced either to overrule those prior decisions or distinguish them:
it took the latter route, noting that by throwing up a "red" smoke screen
of Communist infiltration, a "concededly legitimate" organization is
not divested of its private associational freedom. Yet not wishing to dull

166. 372 U.S. 539 (1963).
167. Fla. Laws § 59-207 (1959).
168. 372 U.S. at 546. Some of the "evils" of disclosure are public and private reprisals,

including loss of employment, threat of physical coercion, withdrawal of members to avoid public-
ity; Shelton v. Tucker, 364 U.S. 479, 486 (1960); see also, report of the House Committee on Un-
American Activities, H.R. Rep. No. 1476, 76 Cong. 3d Sess. 1-2 el seq; Bates v. City of Little
Rock, 361 U.S. 516, 522 (1960).

169. See in particular Uphaus v. Wyman, 360 U.S. 72 (1959), where the petitioner's conviction
was upheld for refusing to disclose whether certain suspected Communists had attended his summer
-'political philosophy" camp.
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its blade for Communist activity, the Court explicitly rested its result on
the fact

that the record in this case is insufficient to show a substantial connec-
tion between the Miami branch of the NAACP and Communist
activities which . . . is an essential prerequisite to demonstrating the
• . . subordinating state interest necessary to sustain its right of inquiry
into the membership lists of the association.7 0

It seems then that the Communist Party, by virtue of its own subdued
militancy and the Court's necessity for formulating doctrine to protect
the embryo Civil Rights Movement, may have acquired for itself the
protection of the first amendment freedom of private association. Sup-
port for this view is evidenced by the recent tendency of the Supreme
Court to reverse Communist Party convictions on non-first amendment
grounds. 7 ' These decisions indicate that the Supreme Court is taking a
more critical view of anti-Communist legislation which under a "balanc-
ing of overriding state interests" might have been left intact. " 2

Perhaps the pragmatic wisdom of Justice Black dissenting in
Barenblatt is finally taking hold. He recognized there that even using a
balancing test the Court mistakes a public interest in speech for a private
interest in the

interest of the people as a whole in being able to join organizations,
advocate causes and makes political "mistakes" without being later
subjected to government penalties for having dared to think for them-
selves. It is this right, the right to err politically which keeps us strong
as a nation. For no number of laws against Communism can have as
much effect as the personal conviction which comes from having heard
its arguments and rejected them, or from having once accepted its
tenets and later recognized their worthlessness."'

170. 372 U.S. at 551. Actually, the facts clearly showed that there was such a "substantial
connection," demonstrated by a NAACP statement openly admitting Communist infiltration, Id.
at 581. and the decision founded on this factual premise "collapsed of its own weight," under the
combined dissenting opinions of Justice Harlan, joined by Stewart and White. Id. at 577.

171. Note in particular, Schneider v. Smith, 390 U.S. 17, 25 (1968), forbidding the Executive
Branch of the federal government to probe into a merchant seaman's attitude toward the form of
government of the United States on the narrow ground that the authority to do so was beyond the
President's power: Whitehill v. Elkins, 389 U.S. 54 (1967), declaring invalid a Maryland teacher's
loyalty oath as being unconstitutionally vague; Aptheker v. Secretary of State, 378 U.S. 500 (1964),
declaring a statute prohibiting issuance of passports to Communists unconstitutional on its face.

172. See also Deutch v. United States, 367 U.S. 456 (1961), and Russell v. United States, 368
U.S. 749 (1962), reversing convictions on the narrow due process grounds of the failure of the
investigation committee to specify the subject of the inquiry.

173. Barenblatt v. United States, 360 U.S. 109, 144 (1959).
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Reminding of the reasons for the absolute protection of the first amend-
ment he continued:

History should teach us then, that in times of high emotional excite-
ment, minority parties and groups which advocate extremely unpopu-
lar social or governmental innovations will always be typed as criminal
gangs and attempts will always be made to drive them out. It was
knowledge of this fact, and of its great dangers, that caused the Foun-
ders to . . .enact the First Amendment as a guarantee that neither
Congress nor the people would do anything to hinder or destroy the
capacity of individuals and groups to seek [support] for any cause,
however radical or unpalatable their principles might seem under the
accepted notions of the time. 74

ASSEMBLIES, DEMONSTRATIONS AND PICKET LINES

These last sections reflect a shift from advocacy alone to the more
active forms of protest, i.e., mass meetings, demonstrations and picket
lines. Such forms of mass protest many times find their constitutional
protection in the first amendment freedom "peaceably to assemble and
to petition to government for a redress of grievances." Here again, as
with freedom of speech and press, history indicates that the freedom to
assemble was designed to forbid abridgment of only a special type of
assembly-to "consult for the common good."'7 Perhaps one reason is
that this liberty was historically and is not textually conjoined with the
right of petition and has even been held to be ancillary to that right.,,

Chief Justice Hughes in DeJonge v. Oregon described the type of
assembly that could command first amendment protection:

The holding of meetings for peaceful political action cannot be pro-
scribed . . . The question, if the rights of free speech and peaceable

174. Id. at 151.
175. One of James Madison's first drafts of the first amendment provided: "The people shall

not be restrained from peaceably assembling and consulting for the common good .... " Four
of the revolutionary states in their analogues to the first amendment likewise qualified the freedom
to assemble by the phrase "for the common good." See N.C. CONST. art. 18 (1776); PA. CONST.
art. 9 (1790): MASS. CONST. art. 19 (1780); N.H. CONST. art. 32 (1784). On the historical develop-
ment of the freedom to assemble, see generally Fellman, Constitutional Rights of Association, 61
SuP. CT. REV. 74 (1961); DICEY, LAW AND PUBLIC OPINION IN ENGLAND 469 (1926); and opinion

in United States v. Cruikshank, 92 U.S. 542, 552 (1875).
176. In Cruikshank, Chief Justice Waite wrote that "the very idea of government republican

in form, implies a right on the part of its citizens to meet peaceably for consultation in respect of
public affairs and to petition for redress of grievances." 92 U.S. at 552. As to the English relation-
ship between assembly and petition, see ADAMS & STEPHANS, SELECT DOCUMENTS OF ENGLISH
CONSTITUTIONAl HISTORY 181-82 (1916).
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assembly are to be preserved, is not as to the auspices under which the
meeting was held but as to its purpose; not as to the relations of the
speakers, but whether their utterances transcend the bounds of the
freedom of speech which the Constitution protects . . . ."I

Against the force and reason of these principles, states have consis-
tently used their breach of the peace, disorderly conduct, public obstruc-
tion and licensing statutes to trench upon this freedom. The tension of
such state statutes with the exercise of first amendment liberties was
sharply brought into focus by the two landmark Supreme Court pron-
ouncements in this field Edwards v. South Carolina,' and Cox v.
Louisiana.'79

In Edwards, approximatley 187 Negro high school students peacefully
assembled at the site of the state capitol in Columbia for the declared
purpose of protesting

to citizens of South Carolina . . our dissatisfactions with the present
condition of discriminatory actions against Negroes, in general, and to
let them know that we . ..would like for the laws which prohibited
Negro privileges in this state to be removed. s

The crowd sang, clapped their hands, stamped their feet, and later, a
speaker delivered what the state trial court characterized as a "religious
harangue." A crowd of about two to three hundred onlookers gathered,
although at no time was there overt violence or serious obstruction of
traffic. On these facts the local police ordered the demonstrators to
disband, which they refused to do, and the police then arrested the
speaker and several demonstrators for the common law crime of breach
of the peace.'

In this type of case, there are commonly two ways in which a breach
of the peace may occur, and the distinction is doctrinally significant:
first, the hostility of the onlookers to the "primary" assembly evokes
police intervention; and second, the speaker incites the "primary" as-
sembly to action.

177. 299 U.S. at 365.
178. 372 U.S. 229 (1963).
179. 379 U.S. 536 (1965).
180. 372 U.S. at 230.
181. The South Carolina trial court defined the common law crime in general terms as

a violation of public order, a disturbance of the public tranquility, by any act or conduct
inciting to violence . . . . It is not necessary that the peace be actually broken to lay
the foundation for a prosecution for this offense. If what is done is unjustifiable and
unlawful, tending with sufficient directness to breach the peace no more is required. Nor
is actual personal violence an essential element in the offense. Edwards v. South Carolina,
239 S.C. 313,344, 123 S.E.2d 247,249 (1961).
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On the hostility-by-the-onlookers problem, the Court found that the
demonstrators were convicted solely because the views they expressed
were so unpopular with the crowd as to necessitate the police interven-
tion. Thus the arrest resulted not from the conduct of the demonstrators
in, for example, obstructing traffic or destroying property, but bore
directly upon what the demonstrators were saying.

The majority in an opinion by Justice Stewart found that the assembly
of the demonstrators was protected Under the first amendment by apply-
ing a "clear and present danger" test, albeit a novel permutation of that
test. Said Justice Stewart, "Speech is protected, unless shown likely to
produce a clear and present danger of a serious substantive evil that rises
far above public inconvenience, annoyance or unrest."'8 2 That this was
far removed from the "clear and present danger" test of Schenk or
Dennis is pointed up by the dissent of Mr. Justice Clark who unearthed
additional facts by testimony given at trial "that the speaker's 'religious
harangue' aroused to a fever pitch," that his charisma created "a great
danger of riot and disorder" thereby giving the city officials sufficient
grounds to fear imminent disorder and violence in view of the crowd's
hostility. 11

'
3

In a later case, the Court emphasized that the low boiling point of the
crowd cannot foreclose the speaker's right to engage in provocative
speech:

[T]o make an offense of conduct which is "calculated to disturbances
of the peace" leaves wide open the standard of responsibility. It in-
volves calculations as to the boiling point of a particular person or a
particular group, not an appraisal of the comments per se. This kind
of criminal libel "makes a man a criminal simply because his neigh-
bors have no self-control and cannot refrain from violence."' 8 4

In Bachellar v. Maryland,"' the petitioner had participated in an anti-
Vietnam demonstration by carrying signs and handing out leaflets stat-
ing: "Peasant emancipation, not escalation," "Make love, not war:"
"Stop in the name of love;" etc. '5 He was convicted under a Maryland
"disorderly conduct" statute for "the doing or saying . . . of that which
offends, disturbs, incites, or tends to incite a number of people gathered
in the same area.""" On a grant of certiorari, the Supreme Court re-

182. 372 U.S. at 237.
183. Id. at 244.
184. Ashton v. Kentucky, 384 U.S. 195, 200 (1966).
185. 397 U.S. 564 (1970).
186. Id. at 566.
187. From the trial court's instructions to the jury. Id. at 565.
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versed unanimously, reasoning that such application of a disorderly
conduct law would permit a jury to Find guilt because the petitioner
"advocated unpopular ideas."'11

In a 1971 case, the Court noted that if annoyance to the crowd alone
can stop an assembly, then such former provocateurs as George Wyeth,
Patrick Henry, Thomas Jefferson, and many others now pictured on
classroom walls could have been arrested at any time during the summer
of '74."'

An indication of how far the Court is willing to go in protecting
provocative speech was its expressed approval of Terminello v.
Chicago'"" in Cox, where the facts tended to show that the conditions
under which the speaker delivered his Fascist-oriented message were
explosive, to say the least. A crowd of three or four hundred remained
outside the assembly hall, "shouting, cursing and picketing." The
speaker had to be escorted into the hall amid a hail of "rocks," "ice-
picks," "bottles," "brickbats," and "stinkbombs," yet the Court pro-
tected the right to hold the meeting.191

A proper interpretation of the First amendment right to assemble
would seem to require that if the assembly is for the purpose of express-
ing or discussing views on a public issue, even provocative speech should
not be suppressed due to the reaction of a hostile group who would
interfere. 92 Otherwise, the right would always be dependent on the least
tolerant faction or individual in the community. Of course, if violence
does break out, the police would have the right to restore order since this
would be no more than control of conduct or action. 93 Furthermore, the
right of assembly is qualified by the word "peaceably," thereby imply-
ing that regulation narrowly drawn to insure that the assembly remained
peaceful and which did not inhibit the assembly itself, or the views to be
expressed, would be consistent with the first amendment. 9 '

The second significant cause of breaches of the peace arising out of
assemblies is the speaker's incitement of the "primary" crowd to action.

188. Id. at 570. See also Coates v. Cinn., 402 U.S. 611 (1971), where the Supreme Court
reversed several convictions under an ordinance making it a criminal offense for persons to assemble
on a sidewalk "and there conduct themselves in a manner annoying to persons passing by."

189. Id. at 615 n.5.
190. 337 U.S. 1(1949).
191. Id.
192. Streetv. New York. 394 U.S. 576, 591 (1969).
193. 402U.S. at614.
194. See. e.g., Poulos v. New Hampshire, 345 U.S. 395 (1953), where the Court upheld a city

ordinance, closely circumscribed by non-discriminatory standards, regulating the use of its parks
for public meetings by requiring reservations in order to avoid confusion between competing groups.
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The point of illegality seems to be when the advocacy becomes a "spe-
cific intent.""'

In Watts v. United States,' " the defendant was arrested and convicted
in the District of Columbia for uttering the following words in the
context of an anti-Vietnam and police brutality rally:

They always holler at us to get an education. And now I have already
received my draft classification as I-A and I have got to report for my
physical this Monday coming. I am not going. If they ever make me
carry a rifle, the first man I want to get in my sights is L.B.J. 97

The federal statute involved prohibited any person from "knowingly and
willfully [making] any threat to take the life of, or to inflict bodily harm
upon, the President.""'9 The conviction was reversed, per curiam, the
Court making a distinction between protected political advocacy and a
"present intent" which would be punishable.'99 Characterizing this type
of language as "political hyperbole" of the type protected by New York
Times v. Sullivan, the Court explained:

[This is] . . . the language of the political arena, like the language used
in labor disputes, see Linn v. United Plant Guards of America, 383
U.S. 53, 58 (1966), is often vituperative, abusive and inexact. We agree
with petitioner that his only offense here was "a kind of very crude
offensive method of stating a political opposition to the President." '

A troublesome aspect of moving mass assembles, or picketing, is the
almost inevitable obstruction of public ways and automobile or pedes-
trian traffic, etc. Although it has been recognized that the use of the
streets and other public places "are the natural and proper places for
the dissemination of information and opinion,' 20 ' still picketing and

195. Cf Brandenburg v. Ohio, 395 US. 444 (1969).
196. 394 U.S. 705 (1969).
197. Id. at 706.
198. 18 U.S.C.§ 871 (1917).
199. 394 U.S. at 707-08.
200. Id. at 708. Pointing out the changing attitudes toward first amendment protection, Doug-

las noted the following examples in American history which were prosecuted:
(1) Declaring that President Roosevelt ought to be hung, United States v. Apel, 44 F.2d 592 (N.D.
III. 1942):
(2) Declaring that "President Wilson ought to be killed. It's a wonder someone has not done it
already. If I had an opportunity, I would do it myself." United States v. Stickrath, 242 F.151,
152 (S.D. Ohio 1917);
(3) Declaring that "Wilson is a wooden-headed son of a bitch. I wish Wilson was in hell, and if I
had the power, I would put him there." Clark v. United States, 250 F. 449 (5th Cir. 1918).

201. Schneider v. State, 308 U.S. 147, 163 (1939).
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parades are not the type of "interchange of ideas and opinions ' 202 to
which the first amendment gives absolute protection. They are neither
speech nor assembly in pure form and should be given protection only
insofar as necessary to protect the "absolute" exercise of either freedom.
To the objection that much the same obstruction characteristics exist
with regard to assemblies, which are afforded absolute protection, it is
suggested that less coercion is involved and less opportunities for ob-
struction and offensive physical contact are presented in a static assem-
bly than in a moving parade or picket line.2 3

Many of these problems were raised in the context of the 1964-65
World's Fair when several members of CORE, lead by James Farmer,
sought to enjoin Robert Moses and Company to allow them to picket
and distribute handbills while inside the fair grounds.2"' A World's Fair
regulation provided that

demonstrations, parades, congregations, picketing and other similar
acts on the Fair site are prohibited except under written permission of
[the World's Fair] . . . .No person may enter the Fair site with sticks,
placards, handbills or other materials for use in an unauthorized dem-
onstration .... 205

After grappling with the interesting question of state action, 206 the
court examined such factors as the number of "open spaces," "number
of people expected," etc., and refused to allow the picketing but did give
the petitioners the right to distribute handbills. It noted that "the right
to distribute handbills normally had been given a higher protection in
the hierarchy of constitutionally protected rights than has the right to
picket . . . ." Furthermore, "distribution of circulars may convey the
same message or make the same charge as those patrolling a picket
line." Picketing as such, said the court "produces more coercive influ-
ences, takes up more room, and creates more need for security measures
than does, for example, a handbill distributor. ' 20 7

202. 376 U.S. at 268.
203. Labor picketing cases offer many examples of the inherent coercive effects of picket lines.

See, e.g., Giboney v. Empire Storage and Ice Co., 336 U.S. 490 (1949): Bakery & Pastry Drivers
& Helpers Local v. Wohl, 315 U.S. 769 (1942): and Milk Wagon Drivers Union of Chicago v.
Meadowmoor Dairies, Inc., 312 U.S. 287 (1941).

204. Farmer v. Moses, 232 F. Supp. 154 (D.N.Y. 1964).
205. Id. at 157.
206. The Court essentially applied the rationale of Burton v. Wilmington Parking Authority,

365 U.S. 715 (1961), and found that "the Fair Corporation and its operations are so impregnated
with and supported by state and city actions as to place them within the ambit of the Fourteenth

-Amendment .... ." Id. at 158. See also Amalgamated Food Employees Union, Local 590 v.
Logan Valley Plaza, 391 U.S. 398 (1968).

207. 232 F. Supp. at 161.
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Elements of an assembly "to petition for a redress of grievances" as
an integral part of a parade were discussed in Williams v. Wallace,'"
concerning the famous march from Selma to Montgomery, Alabama,
on March 1, 1965. There a large group of demonstrators protesting
deprivation of voting and other constitutionally guaranteed rights
sought an injunction permitting them to march along the highway to
attend a mass rally at the state capitol-an assembly to petition in its
most "pristine and classic form." The march of course served an addi-
tional publicity impact function, but at the same time was a necessary
incident of going to the capitol to assemble and protest. The federal
district court granted the protective injunction, recognizing that the
effective exercise of the right to assemble and petition may in some cases
require "marching even along public highways as long as it is done in
an orderly and peaceful manner .... "01 The Court further noted that
this right of assembly was not abridged by requiring that the marchers
be restrained by the capacity of the facilities they sought to utilize, and
therefore required the marchers to "proceed on the shoulders of the
highway on the left facing traffic, two abreast, and single file where the
shoulder is narrow and at bridges and widewalks. ... 10

Regulation controlling the "time, manner and place" where people
can gather, demonstrate or picket can in most cases be administered
without running afoul of the freedom to assemble. 211 If there are open
public places, 212 it would be an abridgment not to allow assemblies for
public purposes, since in most cases persons advocating unpopular
causes are without the financial support or backing to "hire a hall" or
other private facilities.2 13 If there were no public space, or if all avail-
able spaces were occupied at the time, then reasonable allocation of time
and place of gatherings under non-discretionary, non-discriminatory
standards would not be an abridgment.2 14 Here the apportionment of
time and place between competing groups would be "protecting" and

208. 240 F. Supp. 100 (M.D. Ala. 1965).
209. Id. at 106.
210. Id. at 108.
211. See, e.g,402U.S. 611.
212. The Court has recently expanded the definition of such a "public place" to include a

shopping center, although privately owned. 391 U.S. 308.

213. A. FORTAS, CONCERNING CIVIL DISCONTENT AND DISOBEDIENCE 19 (1968),

214. See. e.g., Poulos v. New Hampshire, 345 U.S. 395 (1953) (requiring reservations for use
of public park); King v. New York, 340 U.S. 290 (1951) (regulating location of street preaching);
Saia v. New York, 334 U.S. 558 (1948) (regulating volume of sound amplification of equipment).
In all of these cases note that the pertinent regulations do not bear upon the substance of the
expression and leave open a feasible means to reach the public with the message.
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"securing" the right of assembly, rather than abridging it.2' Conse-
quently, most delays or postponements would be due to the irremedial
limitations of life in society, rather than arbitrary "state action."

Care must be exercised, however, to see that the effective opportunity
for communication on a particular public issue is not cut off. For exam-
ple, if a march is scheduled to be made on a holiday, delay of even a
day might be abridgment;21' if the object of protest is a particular loca-
tion, the restriction of picketing to an unreasonable distance therefrom
might be abridgment 2 1 7 a long waiting period for a parade permit would
violate the first amendment right of assembly.21

Note that the standards being applied are not balancing the interest
of the state against the freedom of assembly per se, but rather look to
the facts of each situation to determine whether under existing alterna-
tives, the state has by its own action closed off or "abridged" the effec-
tive opportunity for assembly to consult for the common good. That the
result actually differs depending upon the standard applied is clearly
demonstrated by the fact that the lower courts in Cox, applying both
the ad hoc balancing-of-interests and clear and present danger tests to
the same demonstration reached the conclusion that it did not warrant
the protection of the first amendment.2 19

SYMBOLIC SPEECH

Also prominent in the Sixties were many efforts by individuals and
groups to protest or shock by symbolic speech. These efforts included
the burning of draft cards, 20 wearing black armbands,122  mutilating
flags,222 street skits, 223 and displaying unseemly epithets.224 In these

215. Cf. Red Lion Broadcasting Co. v. F.C.C., 395 U.S. 367 (1969), where the Court compared
the rationing of radio frequencies among broadcasters to the regulation of "time, manner and
place" of the exercise of free speech.

216. Shuttlesworth v. Birmingham, 394 U.S. 147 (1969), where the demonstrators planned a
march on Good Friday, April 12, 1963. to protest the alleged denial of civil rights to Blacks in
Birmingham.

217. 391 U.S. 308 (1968), where the owners of a shopping center attempted to prohibit picketing
near the entrances to stores by requiring the picketers to remain 400-500 feet away.

218. Carroll v. Commissioners of Princess Anne, 393 U.S. 175 (1968), where the city officials
obtained an ex parte restraining order, delaying a National State's Rights Organization Rally by
ten days.

219. 379U.S. 536(1965).
220. United States v. O'Brien, 391 U.S. 367 (1968).
221. Tinker v. Des Moines Community School Dist., 393 U.S. 503 (1929).
222. Street v. New York, 394 U.S. 576 (1969).
223. Schacht v. United States, 398 U.S. 58 (1970).
224. Cohen v. California, - U.S. ,91 S. Ct. 1780 (1971).
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cases, actions rather than words are meant to communicate the mes-
sage, and the question is presented as to whether such actions are pro-
tected by "freedom of speech."

The Vietnam War evoked an unprecedented public protest, and in
Tinker v. Des Moines. 225 this protest took the form of black armbands
worn to school by students. When the students were sent home by school
authorities, their parents sought a ruling declaring their first amend-
ment rights. When the case reached the Supreme Court, Justice Fortas
for the majority held that the "wearing of armbands in the circumstan-
ces of this case . . . was closely akin to 'pure speech' and was therefore
protected. 12  He emphasized that this activity amounted to a "silent,
passive expression of opinion," directed to a controversial public issue.
Moreover, the disruption to the classroom in this particular case was
minimal.

2
1
7

When defendant O'Brien, however, chose to protest the same war by
burning his draft card, he was compelled to "suffer the consequences
of his own temerity. ' 28 The Court here upheld the validity of the Uni-
versal Military Training and Service Act of 1948229 making it a crime
to knowingly destroy or mutilate a draft card, thereby rejecting
O'Brien's claim that his conduct was protected by the first amendment.
Chief Justice Warren for the Court balanced this claim against the
contrary interests of the Government and found a weightier Govern-
ment purpose. He emphasized that this "incidental restriction" on first
amendment rights was no greater than necessary to further legitimate
Government interests.20 Perhaps he should have emphasized that this
type of conduct is not necessary or incidental to the exercise of first
amendment rights.

The traditional use of flags as symbols of loyalty as well as opposition
may be closer to the "pure speech" mentioned by Fortas in Tinker.23

However, in reversing a New York conviction for publicly burning and
mutilating the American Flag, the bare majority of the Court empha-
sized that the conviction was likely based on the words rather than the

225. 393 U.S. 503 (1929).
226. Id. at 505.
227. Id. at 508, 510. Justice Black dissented on the grounds that even if the wearing of arm-

bands is speech, it can be prohibited in the classroom. Id. at 517.
228. 391 U.S. 367 (1968). Quote is from 4 W. BLACKSTONE COMMENTARIES 151-3.
229. 50 U.S.C. App. § 462 (6)(3) (1970).
230. 391 U.S. at 377.
231. See Stromburg v. California, 283 U.S. 359 (1931), reversing a California conviction for

publicly displaying a red flag as a symbol of anarchy.
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action of the appellant.232 Four Justices would have affirmed the con-
viction based on the conduct alone of the burning of the flag.233

Based on the same reasoning, a majority of the Court believed that
the federal law prohibiting the unauthorized wearing of an armed serv-
ices uniform is valid.2 4 However, that law cannot authorize the uniform
to be worn in an ordinary theatrical production, while prohibiting its use
in a street skit critical of the Vietnam War. To make this distinction
"strikes directly at criticism of the conduct or policies of the Armed
Forces" and therefore abridges the first amendment.235

Suggesting that the unarticulated use of four letter-type "unseemly
expletives" may be controlled, the Court nevertheless protected their use
in tandem with a public issue. In Cohen v. California.2 the petitioner
wore his jacket, on which the lettering "----the draft" appeared, into a
municipal court of Los Angeles. Women and children were present. The
Supreme Court reversed a conviction based on a "breach of the peace"
statute,'317 recognizing that some communication is "gut feeling" as well
as eloquent:

[M]uch linguistic expression serves a dual communiative function: it
conveys not only ideas capable of relatively precise detailed explica-
tion, but otherwise inexplicable emotions as well. In fact, words are
often chosen as much for their emotive as well as their cognitive force.
We cannot sanction the view that the Constitution, while solitious of
the cognitive content of individual speech, has little or no regard for
that emotive function which, practically speaking, may often be the
more important element in the overall method sought to be communi-
cated.23"

This is first amendment reasoning correctly applied-speech related
to a public issue.

232. The N.Y. PENAi LAW § 1425(16) (1964) made it a crime to "publicly . ..mutilate,
deface, defile, or defy, trample upon or cast contempt upon either by words or act [any flag of the
U.S.]." The appellant had just heard a radio broadcast of the shooting of James Meredith in
Mississippi, ran out into the street, set fire to his flag and exclaimed: "Yes, that is my flag; I burned
it: if they let that happen to Meredith, we don't need an American Flag." Id. at 578-79. The record
indicated that the appellant might have been convicted because of this language.

233. Chief Justice Warren with Justices Black, White and Fortas.
234. Schacht v. United States, 398 U.S. at 62-3, referring to 18 U.S.C. § 7.02 (1970).
235. Id.
236. __ U.S. __,91 S. Ct. 1780.
237. Prohibiting "behavior which has a tendency to provoke others to acts of violence or to
.disturb the peace." Id. at__.

238. Id. at __.
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DISCLOSURE OF GOVERNMENT SECRETS

Almost everyone is familiar with the recent cases involving the Gov-
ernment's attempt to enjoin publication of the "Pentagon Papers." 239

Principles are difficult to glean from the eight separate opinions in these
cases, although the broad issue is relatively clear; that is, whether and
under what circumstances may the Government prohibit publication or
disclosure of secrets or other classified information.

The decision, of course, was that the injunction should not issue; and
one might argue, along with Justices Black, Douglas and Brennan, that
the first amendment would prohibit such "prior restraint" on the press
under any circumstances. On the other hand, there may, arguably, be
occasions where disclosures of Government secrets or classified infor-
mation would cause irreparable harm to the interests of society. Could
a restriction on such disclosure square with an "absolute" reading of the
first amendment under the principles discussed here?

The disclosure would first of all have to meet the tests of "speech"
related to a "public issue;" and in most cases it would. Secondly, the
first amendment would not necessarily protect the disclosure of docu-
ments or photographs, etc., per se, as it does not undermine the copy-
right laws. 40 Thirdly, although a person employed by the Government
does not for that reason give up his constitutional rights, it was sug-
gested by Chief Justice Warren in Pickering v. Board of Education " '
that dismissal may be warranted in a situation where the need for confi-
dentiality is great. Thus, as a condition of assuming confidential func-
tions, a government employee could conceivably "contract away" his
right of disclosure to this limited extent.242 Fourth, it was suggested in
the "Pentagon Papers" cases that the "war powers" of Congress might
serve to actually suspend the Bill of Rights. 43 Fifth, a regulation of
"time, manner and place" of disclosure under the narrow limits dis-
cussed above might not constitute an "abridgment." Finally, if the

239. New York Times Co. v. United States: United States v. Washington Post Co., -U.S.
_ .91 S. Ct. 2140 (1971).

240. The law of copyright does not restrict the communication of ideas or information: "it is
the particular selection and arrangement of ideas, as well as a given specificity in the form of their
expression which warrants protection under the law of copyright." Nimmer, Does Copyright
Abridge the First Amendment Guarantees of Freedom of Speech and Press, 17 U.C.L.A. L. REv.
1180, 1190 (1970).

241. 391 U.S. 563, 570 n. 3(1968).
242. However, as a general rule, public employment may not be conditioned on a waiver of

fundamental rights: see Keyshian v. Board of Regents, 385 U.S. 589 (1967): Shelton v. Tucker,

364 U.S. 479 (1960): Wyman v. Updegraff,.344 U.S. 183 (1952).
243. __U.S...., 91 S. Ct.2140.
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disclosure actually meets the strict overt act standards of treason, sanc-
tions would not be in conflict with the first amendment.

This is admittedly a difficult area due to the "little occasion to be
concerned with cases involving prior restraints against news reporting
on matters of public interest.""24 It is suggested, however, that the dem-
onstrated evils of general repression may far outweigh the remote and
usually speculative harm to be caused in the rare case of disclosure.
Thus again the predetermination in favor of disclosure found in the first
amendment should control.

CONCLUSION

The first amendment is admittedly not self-defining. Still, it is an
unqualified constitutional imperative calling for "absolute" protection
against governmental abridgment of freedom of speech, press and as-
sembly. The key to its viable functioning as a rule for decision lies in
the interpretation of the critical term, "abridging," and "freedom of
speech" which itself is the touchstone of self-government. The freedom
of speech called for by a self-governing society requires that all matters
relevant to any public issue be fully heard and discussed in order to
insure reality of consent and high quality decision making. This is the
very minimum of free speech required by the public interest and can
therefore never be "abridged"-only regulated insofar as necessary to
insure its protection and effective exercise. Speech not relevant to a
public issue, while highly important to private interests, can never be
given absolute protection since all private interests must ultimately be
balanced against the public interest if society is to remain orderly and
peaceful.

This idea seems to be the "hard core" of the first amendment, re-
flected not only in its history and its philosophy, but in the results if not
the rationale of decisions by the Supreme Court. Indeed most cases
while purporting to utilize such distorting permutations as "clear and
present danger" or "ad hoc balancing of interests" would have reached
a similar result under such an "absolute" reading as developed here.
This fact alone supports its viability as a rule for decision and illustrates
that such a reading of the first amendment would not lead to cataclys-
mic consequences in society. Yet it is because of the few cases reaching
contrary results, prohibiting speech that would be otherwise protected
under this rule, that calls for its adoption as a universal rule for decision.

244. Burger. C.J. dissenting. Id. at 2158.
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The "clear and present danger" formula simply offers too little pro-
tection to speech in the public interest. It says that in situations where
speech is likely to lead to unlawful action, because such action may be
prohibited, the speech itself may be curbed. The fallacy of this reasoning
is that to cut off the speech is to cut off the best means to determine
whether the action itself should remain unlawful. In other words, erro-
neous and bad laws are inevitable, but they may be remedied only if the
processes for change are left open. To cut off speech at the point where
change is called for and is imminent is to cut out the keystone in the
process for changing bad laws, i.e., argument to test real consensus. It
is precisely when change is imminent or clear and present that such
consent needs most to be tested. Therefore, other governmental objec-
tives so far as they conflict must be achieved only through regulation
of "action" rather than the control of "speech" designed to effect a
change in government policy.

The main objection to a "balancing of interests" approach is that it
confuses a public interest in speech for a private interest and seeks to
weigh considerations which have already been carefully weighed in the
first amendment. Such ad hoc balancing when employed in an atmos-
phere of fear, hysteria and prejudice leads to partiality and suppression
of unpopular groups and ideas that would otherwise be entitled to pro-
tection in the public interest. One need only review the rise and decline
of government suppression following in the wake of anti-Fascist, anti-
Communist, and now possibly even anti-Panther public attitudes to see
that this is true. It was precisely due to this basic human weakness of
perennial prejudice that created the necessity for an absolute rule of
restraint. Otherwise, if society were always rational, always tolerant and
always alert to accord speech in the public interest its proper weight vis-
a-vis other legitimate governmental interests, a balancing approach
would be perfectly appropriate.

Nonetheless, all problems of adjudication will not be solved by use
of this "absolute" approach: there still must be a "balancing" of sorts,
but the balancing is in the determination of whether the particular
speech falls within the provisions of the first amendment. It is not ad
hoc and it leaves no room for suppressing speech only because it is
unpopular-only if it is irrelevant to a public issue. Therefore this "ab-
solute" approach offers the greatest protection to the kind of speech
most needed to be heard while at the same time leaving room for protec-
tion of other legitimate public interests through its implicit sanction of
regulation which does not constitute an "abridging" of the freedom to
speak or assemble or associate. Since the freedom of press, association
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and assembly merely implement the freedom of speech, the same con-
siderations would apply.

Furthermore, ad hoc balancing renders the first amendment a nullity
since the same results could be accomplished under the due process
clauses of the fifth and fourteenth amendments. There a balancing of
private interests against public interests is entirely appropriate from the
standpoint of both text and concept. The judicial implementation of the
fourteenth amendment due process clause for full extension of first
amendment freedoms to state245 citizens seems to reflect a lack of appre-
ciation of the dichotomy between the public and private aspects of
speech. Under this prevailing construction of the due process clause,
there is little need for worry that persons in their capacity as state
citizens will receive less than the absolute protection called for by the
first amendment. Yet insofar as conceptual integrity is a consideration,
the due process clause is highly inappropriate for extension of first
amendment freedoms to the states for two reasons.

First, the due process clause does not by its terms absolutely prohibit
the states from abridging first amendment liberties. It says in fact the
opposite- that is, if freedom of speech, press and assembly are "liber-
ties" they may even be denied under "due process" standards. If the
short answer to this is that state action which abridges such liberty is
not "due process," then the entire clause for this purpose becomes
meaningless.24

Secondly, the first amendment was designed to protect absolutely
only public-interest-related speech. Rather than being lumped together
with "private-interest" speech, for due process protection, this first
amendment speech could be absolutely protected by the "privileges and
immunities" clause, couched in the same absolute terms as the first
amendment. Although it applies only to the privileges and immunities
of United States citizens, it is fairly well settled that one such privilege

245. Although the first amendment was originally intended to limit only the federal govern-
ment, United States v. Cruikshank, 92 U.S. 542, 552 (1875), it has been since held to protect those
same liberties against state infringement via the fourteenth amendment due process clause. See
Edwards v. South Carolina, 372 U.S. 229 (1963); Schneider v. State, 308 U.S. 147 (1939); Gitlow
v. New York, 268 U.S. 652 (1925). And although some have believed that the first amendment is
"less restrictive" on the states than on the federal government, this view has not acquired a majority
support. Note opinions of Justice Harlan in Roth and Smith v. California, 361 U.S. 147 (1959);
Justice Jackson in Beauharnais v. Illinois, 343 U.S. 250 (1952); and Justices Holmes and Brandeis
in Gitlow. Rather, the full force of the first amendment in all of its particulars is held a limitation
of state power. See, e.g., Staub v. City of Baxley, 355 U.S. 313 (1958); Poulos v. New Hampshire,
345 U.S. 395 (1953); and Martin v. Struthers, 319 U.S. 141 (1943).

246. See discussion in Frantz, The First Amendment In the Balance, 71 YALE L.J. 1424, 1446
(1962).
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or immunity is the "right to discussion of national legislation and the
benefits, advantages and opportunities to accrue to citizens therefrom,"
in addition to "anything else connected with the powers and duties of
the national government." '247 The scope of national affairs is today ex-
tremely broad, embracing everything from busing to space travel and
would presumably be coterminous with the full spectrum of federal
constitutional power-perhaps even the federal interest in a local "re-
publican form of government." The residuum of "purely" local affairs
speech could be given adequate due process protection, and the more
important discussion of national public interests would be more firmly
grounded in the absolute nature of the "privileges and immunities"
clause. Even its exclusive application to "citizens" would still offer
adequate freedom of speech to aliens since the freedom of speech in-
cludes the right to receive as well as impart ideas, and this right would
necessarily protect the alien's right to speak for the citizen's benefit.24

At the very minimum, this absolute protection of the "privileges and
immunities" clause should be allowed its proper function in protecting
discussion of all national affairs.

247. Hague v. C.I.O.. 307 U.S. 496, 513 (1939).
248. See A. MEIKIFJOHN, POITICAI. FREFDOM 60 (1960).
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