
STATE GOVERNMENTAL REORGANIZATION-

EXECUTIVE BRANCH-AN UNCONSTITUTIONAL

DELEGATION OF POWER?

In a move to fulfill his campaign promise to reorganize the executive
branch of state government, newly installed Governor Jimmy Carter
introduced House Bill Number One to the 1971 regular session of the
Georgia General Assembly. If enacted, this bill would empower the
Governor with the necessary authority to streamline the state govern-
ment by drastically reducing the number of state agencies and thereby
save the Georgia taxpayers some fifty-million dollars annually. The mir-
acles which Governor Carter proclaimed this bill would perform rang a
joyful note in the ears of Georgia's lawmakers, and during the regular
session both houses of the General Assembly voiced their approval over-
whelmingly. When the author of this legislation signed it into law on
February 15, 1971, he remarked that he knew "of no more significant
measure that has been passed by the General Assembly in the past 10
to 15 years."'

Although House Bill Number One faced little difficulty within the
legislative chambers, this legislation may be headed for a showdown
with the Georgia Constitution. When the Act is laid along side the
Georgia Constitution, certain questions regarding the constitutionality
of the Act emerge.

The Act is entitled "STATE GOVERNMENT REORGANIZA-
TION-EXECUTIVE BRANCH." Section 2 of the Act provides:

The Governor, as Chief of the Executive Branch of State Government
and responsible for its economic and efficient fiscal management, is
hereby charged and authorized, acting within and subject to constitu-
tional limitations and the provisions of this Act, to direct and effectuate
the reorganization of, and take all action necessary to reorganize, any
agencies subject to the following limitations, to wit:

(a) On or after the effective date of this Act, the Governor is
charged and shall have the authority to implement any reorganization
where the functions reorganized are not established by and placed by
statute or the Constitution of this State.

(b) The Governor is charged and shall have the power to propose
a reorganization where the functions proposed to be reorganized are
established and placed by a statute other than functions within a de-
partment administered by a constitutional officer elected by the people,

I. The Atlanta Constitution, February 16, 1971, at 1, col. 3.
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which said reorganization will not become effective until ratified by the
General Assembly in the manner provided for in Section 4 of this Act.2

In effect, section 2 of the Act authorizes the Governor to make laws
which affect the structure and operation of the executive branch of the
state government. This authorization is a transfer of power from the
General Assembly to the Governor, which is repugnant to the provision
of the Georgia Constitution that "the legislative power of the State shall
be vested in a General Assembly which shall consist of a Senate and
House of Representatives." ' 3 This mandate in the Georgia Constitution
was given life by the judicial branch in an early case under the style of
Southern Co-Operative Foundry Co. v. Drummond.. The court said:
"[T]he legislative power of the State is vested exclusively in the General
Assembly. The legislature has no power to delegate to a board or bureau
or other administrative body authority to make rules or regulations
which are essentially legislative in character." 5 Rules or regulations
which create, dissolve, or otherwise alter the existing agencies in the
executive branch of the state government are essentially legislative in
character and therefore must be promulgated only by the General
Assembly.6 It is clear that if the Governor is empowered with the auth-
ority to effectuate a reorganization of the executive branch, this is a
delegation of power which is essentially legislative in character and
necessarily in conflict with the state constitution.

This delegation of power to the Governor further conflicts with the
constitutional provision that:

The legislative, judicial and executive powers shall forever remain sepa-
rate and distinct, and no person discharging the duties of one, shall, at
the same time, exercise the functions of either of the others except as
herein provided.7

Clearly sections 2 and 4 of the Act are in conflict with the separation of
powers provision of the constitution since those sections authorize the
executive branch to encroach upon the powers which belong exclusively
to the legislature.

Section 4 of the Act specifies the manner in which the Governor's
proposed reorganization plan or plans shall become law. The Governor
must first submit his plan or plans to the Clerk of the House and the

2. Ga. Laws, 1971, p. 6 .
3. GA. CONST. art. III, § 1(1) (1945). GA. CODE ANN. § 2-1301 (Rev. 1948).
4. 76 Ga. App. 222, 45 S.E.2d 687 (1947).
5. Id. at 224, 45 S.E.2d at 687.
6. See Ga. Laws, 1931, p. 7.
7. GA. CONST. art I, § 1(6) (1945), GA. CODE ANN. § 2-123 (Rev. 1948).
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Secretary of the Senate and the constitutional officer or officers if re-
quired under section 2(c). Such plan or plans, along with the details of
said proposed reorganization and the reasons for it, must be submitted
at least fifteen days prior to the first day of the next regular or special
session of the General Assembly. Such plan or plans shall be automati-
caly ratified and approved by the General Assembly' unless such plan
or one or more sections is disapproved in the following manner:

Any plan presented as provided herein shall be presented in each house
of the General Assembly in the same form as a bill. Within fifteen (15)
days thereafter, each house shall have the opportunity of considering
whether to disapprove any section of the reorganization plan or to
reject the entire plan. In order to consider whether to delete any section
of such plan, a majority of a quorum of the body considering such plan
shall be required. In order to delete a section of the plan a constitu-
tional majority of the members of the body considering such plan shall
be required. In order to defeat the entire plan a constitutional majority
of the members of the body considering such plan shall be required.

All plans which are not rejected in the foregoing manner within
fifteen (15) days of their submission to the General Assembly shall
automatically be ratified and approved as submitted. . . . Said rati-
fied plans shall constitute a repeal of all laws then in conflict with said
ratified plan or plans of reorganization.9

The foregoing section of the Act vests the Governor with the power to
propose legislative action rather than to approve or disapprove of action
taken by the legislature. If the Governor is authorized to submit a plan
which is "in the same form of a bill"' 0 and which if not rejected "shall
constitute a repeal of all laws then in conflict with said ratified plan or
plans of reorganization,"" the power vested exclusively in the General
Assembly, to wit, the power to enact legislation, has been unsurped by
the chief executive. This process whereby the Governor submits the plan
or plans of reorganization to the General Assembly is designated in the
Act as a "legislative veto." This process simply reverses the conven-
tional role of the legislative and executive branches and gives the General
Assembly a veto power over a gubernatorial proposal. The Governor
assumes the position of the legislator, and the legislator steps into the
shoes of the Governor. Such a reversal is not contemplated by the Geor-
gia Constitution and is in fact in direct conflict with the constitutional

8. Ga. Laws, 1971, p. 8 .
9. Id. (Emphasis added).
10. Id.
II. Id.
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provisions which prescribe the procedures for legislative enactment.
The Constitution of Georgia provides:

Every bill, before it shall pass shall be read three times, and on three
separate days in each House, unless in cases of actual invasion or
insurrection, but the first and second reading shall consist of the read-
ing of the title only, unless said bill is ordered to be engrossed.' 2

The foregoing constitutional provision is not merely directory, but is
mandatory; yet section 4 of the Act attempts to take a legislative short-
cut to avoid this constitutional requirement. Such an attempt to enact
legislation without following the method laid down by the constitution
must certainly fail.

Another oversight which section 4 of the Act makes in regard to the
constitution is the blindness to the requirement that all acts must be
signed by the President of the Senate and the Speaker of the House of
Representatives before such acts can have the effect of law. 13

The Georgia Constitution further provides:

No bill shall become a law unless it shall receive a majority of the votes
of all the members elected to each House of the General Assembly, and
it shall, in every instance, so appear on the Journal. 4

The foregoing provision has been completely disregarded by section 4
of the Act, which in effect promulgates a new procedure for the enact-
ment of laws. This procedure calls for a majority vote in order to defeat
legislation rather than a majority vote to pass legislation, as required by
the constitution. Such a difference in procedures can only be resolved
by recognizing the constitutional provision which prohibits the General
Assembly from making any laws not consistent with the constitution."5

In light of that provision, the procedure of enacting legislation as set out
in Article III of the Georgia Constitution must be adhered to.

The Constitution of Georgia prohibits the amendment or repeal of any
law or section of the code by mere reference to its title, or to the number
of the section of the code.'" The amending or repealing act, must "dis-
tinctly describe the law to be amended or repealed, as well as the altera-
tion to be made."' 7 House Bill Number One declares that the ratified
plans of reorganization "shall constitute a repeal of all laws then in

12. GA. CONST. art. III, § 7(7) (1945), GA. CODE ANN. § 2-1907 (Rev. 1948).

13. GA. CONST. art. I11, § 7(8) (1945), GA. CODE ANN. § 2-1913 (Rev. 1948).
14. GA. CONST. art. I11, § 7(9) (1945), GA. CODE ANN. § 2-1914 (Rev. 1948).
15. GA. CONST. art. III, § 7(20) (1945), GA. CODE ANN. § 2-1920 (Rev. 1948).

16. GA. CONST. art. III, § 7(16) (1945), GA. CODE ANN. § 2-1916 (Rev. 1948).
17. Id.
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conflict""' with the plans, but the Act neither distinctly describes any
laws it is repealing nor does it refer to the laws to be repealed.

Any reorganization of the executive branch will entail a certain appro-
priation of money. The Georgia Constitution requires that "all bills for
raising revenue, or appropriating money shall originate in the House of
Representatives, as in other bills."'" Clearly any reorganization plan
submitted in accordance with section 4 of .the Act may become law
without originating in either house of the General Assembly.2

The numerous constitutional questions which are raised by House Bill
Number One must be answered against the bill and in favor of the
constitution. Sections 2 and 4 of the Act are hopelessly in conflictwith
the constitution, and if those sections of the Act are given judicial ap-
proval, the Governor will have a green light to participate unlawfully in
the law-making process by performing the duties vested exclusively in
the General Assembly. The Governor's duties as chief executive of the
state do not include the enactment of legislation, but instead the final
approval or veto of legislation and its subsequent enforcement is ap-
proved.2

Section 6 of the Act does not overlook the possibility that parts of
the Act may "be declared or adjudged invalid or unconstitutional" and
provides for a severability clause to salvage any parts which might not
be declared invalid. If, however, sections 2 and 4 of the Act are adjudged
invalid or declared unconstitutional, the remaining provisions would be
of little benefit to the Governor in his efforts to effectuate reorganiza-
tion.

The question then remains, is there any lawful manner to achieve
reorganization of the executive branch of state government? Reorganiza-
tion is certainly not an impossible task, yet a statute alone would proba-
bly prove to be insufficient. The Governor may be vested with the au-
thority to reorganize in a very simple manner by adopting a constitu-
tional amendment which would contain the necessary authorization for
the Governor to submit plans of reorganization to the legislature. The
adoption of such an amendment would eliminate any question as to the
constitutionality of the reorganization.

A number of states have adopted constitutional amendments which

18. Ga. Laws, 1971, p. 8 .
19. GA. CONST. art. IlH, § 7(10) (1945), GA. CODE ANN. § 2-1910 (Rev. 1948).

20. Ga. Laws, 1971, p. 8 .
21. GA. CONST. art. V, § 1(15) (1945), GA. CODE ANN. § 2-3015 (Rev. 1948).

22. GA. CODE ANN. § 40-201 (Rev. 1957).
23. Ga. Laws, 1971, p. 7 .
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authorize their governors to effectuate reorganization. 4 The reorganiza-
tion procedures in these various amendments are very similar to the
procedure set out in House Bill Number One. A provision in the Model
State Constitution authorizing the governor to make changes in the
executive and administrative offices, agencies and instrumentalities of
the state government, gives direction to any state desiring to effectuate
a reorganization of state government.2

An appropriate amendment to the Georgia Constitution would give
the "people of the entire State at the next general election" 2 the oppor-
tunity to express their approval or disapproval of the reorganization
question. As the situation exists now, the voice of the people of the state
cannot be heard through the deaf ear of House Bill Number One.

WILBUR T. FITZGERALD

24. ALASKA CONST. art. III, § 23; CALIF. CONST. art. V, § 6; KANSAS CONST. art. l, § 6;
MASS. CONST. art. LXXXVI1, §§ I and 2; MICH. CONST. art. V, § 2; NORTH CAROLINA CONST.
art. Iil, § 5.

25. MODEL STATE CONSTITUTION art. V, § 5.06 (Rev. 1968) provides:
Administrative departments. All executive and administrative offices, agencies and in-
strumentalities of the state government, and their respective functions, powers and duties,
shall be allocated by law among and within not more than twenty principal departments
so as to group them as far as practicable according to major purposes. Regulatory, quasi-
judicial and temporary agencies established by law may, but need not, be allocated within
a principal department. The legislature shall by law prescribe the functions, powers and
duties of the principal departments and of all other agencies of the state and may from
time to time reallocate offices, agencies and instrumentalities among the principal depart-
ments, may increase, modify, diminish or change their functions, powers and duties and
may assign new functions, powers and duties to them; but the governor may make such
changes in the allocation of offices, agencies and instrumentalities, and in the allocation
of such functions, powers and duties, as he considers necessary for efficient administra-
tion. If such changes affect existing law, they shall be set forth in executive orders, which
shall become effective, and shall have the force of law, sixty days after submission, or at
the close of the session, whichever is sooner, unless specifically modified or disapproved
by a resolution concurred in by a majority of all the members.

26. GA. CONST. art. XIII, § [(1) (1945), GA. CODE ANN. § 2-8101 (Rev. 1948).


