
REAL PROPERTY-GEORGIA'S APARTMENT

OWNERSHIP ACT-ITS SCOPE ANALYZED IN

VIEW OF EMERGING CONDOMINIUM LITIGATION

IN OTHER JURISDICTIONS

In 1963, the Georgia General Assembly adopted an enabling statute
authorizing the construction and purchase of condominiums., This legis-
lation, and the legislation of each state in the union, followed the impetus
provided by Section 234 of the Federal Housing Act of 1961 which
authorized mortgage insurance for individual purchases of condomi-
niums. 2 While Georgia's Apartment Ownership Act of 1963, like the
other statutes by varying names, 3 closely follows the Model Statute
formulated by the FHA to suggest the best framework within which to
meet the objectives of condominium ownership,4 it is nevertheless a
framework and as such does not provide solutions for all potential prob-
lems. Therefore, because of the growing interest in condominiums across
the state of Georgia and the recent projects built in Atlanta, it is impor-
tant to consider some of the types of problems found in the emerging
litigation in other states and consider the scope of the Georgia statute
in face of such potential problems.

The nature of these litigated problems is best understood against the
development of the condominium concept-a seemingly unique property
interest generally defined as a separate ownership in fee of a part of a
building and tenancy in common in the common elements of the prop-
erty. The concept, believed to have originated in Roman law and known
to be common in various parts of Europe by the Middle Ages, reached
the Western Hemisphere by way of Latin America.' The United States
was most directly influenced by the 1958 legislation of Puerto Rico
where an increasing demand for home ownership thwarted by high prices
and scarcity of land resulted in a movement upward instead of outward.'

I. GA. CODE ANN. § 85-16b (Rev. 1970).
2. 75 Stat. 160 (1961), as amended 12 U.S.C. 1715 y (1964). For details of FHA financing see

I P. ROHAN & M. RESKIN, CONDOMINIUM LAW AND PRACTICE §§ 9.01-9.04(7) (1965) [hereinafter

cited as ROHAN & RESKIN]; Vishny, Financing the Condominium, 2 U. ILL. L.F. 181 (1970); 1 A.
FERRER & K. STECHER, LAW OF CONDOMINIUM §§ 321-339 (1967) [hereinafter cited as FERRER &

STECHER]; and Berger, Condominium Primer for Fiduciaries, 104 TRUSTS AND ESTATES 21 (1965).
3. The diversity of titles indicates the search for an appropriate description for the condomi-

nium form of ownership: Horizontal Property Act, Horizontal Property Regime, Unit Ownership
Act, Condominium Act.

4. FHA Form No. 3285 (1962).
5. ROHAN & RESKIN §§ 2.01-2.03; FERRER & STECHER §§ 31-51.

6. LAWS P. R. ANN. §§ 31-1291 etseq. (1967); FERRER &STECHER § 51.
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MERCER LAW REVIEW

In addition to the advantages that the condominium form of owner-
ship provides in this satisfaction of the psychological urge for fee owner-
ship and this economic benefit of maximum land usage, the form also
allows for financing and taxation of individual units which can be indi-
vidually conveyed and encumbered.7 And, although authorities generally
agree that the condominium was originally conceived as a highrise form
of development, the condominium has been more flexible, lending itself
to three residential forms in the United States-the highrise, the town-
house or cluster, and the detached units.' Also, it is anticipated that
commercial condominium development will account for at least as much
as, if not more than, residential development.'

Although some authorities feel that under the common law of most
jurisdictions there is no legal barrier to the creation of the condominium-
type building or to the creation of separate ownership in adequately
described areas of space above the surface of the earth, 0 it is felt that
comprehensive statutes will prevent the reluctance of some courts to
recognize condominium ownership." Although the state statutes vary in
language to some degree, 2 most contain the Model Statute provisions
found in the Georgia Apartment Ownership Act: (a) the definitions of
the terms of the act, 3 (b) the method of creating a condominium," (c)
the nature of the ownership interest and the ability to convey or encum-
ber it,'5 (d) a prohibition against severing the unit interest and the un-
divided interest in the common elements," (e) the provisions for manage-
ment and the organization of the unit owners, 7 (f) the descriptions of

7. ROHAN & RESKIN, Introduction to Pt. I at Intro. - 1-7; Rohan, Second Generation Condomi-
nium Problems: Construction of Enabling Legislation and Project Documents, I VALPARAISO U.L.
REV. 77 (1966); Cribbet, Condominium-Home Ownership for Megalopolis, 61 MICH. L. REV. 1207
(1963). For a comparison of these aspects with the cooperative arrangement, see FERRER &

STECHER §§ 1-19.
8. Cofer, Condominiums in Georgia. in Special Problems in Real Estate, Institute of Continu-

ing Legal Education CHC-4 (1968).
9. ROHAN & RESKIN § 5.01(2). Because the Georgia Apartment Ownership Act uses the term

"apartments" to refer to individual units, it probably creates an ambiguity for commercial develop-
ment.

10. ROHAN & RESKIN § 4.01; FERRER &STECHER § 53.

11. See Woods v. Petchell, 175 F.2d 202 (8th Cir. 1949).
12. For a comparison of states existing in 1967 and a comparison of these to the FHA Model

Statute, see FERRER & STECHER Pt. IV.

13. GA. CODE ANN. § 85-1603b (Rev. 1970); see also ROHAN & RESKIN §§ 1.01, 5.01.
14. GA. CODE ANN. § 85-1602b (Rev. 1970); ROHAN & RESKIN §§ 3.01-04.
15. GA. CODE ANN. §§ 85-1604b, 1605b(a)(b) (Rev. 1970); ROHAN & RESKIN §§ 5.01-02.
16. GA. CODE ANN. § 85-1605b(c) (Rev. 1970); ROHAN & RESKIN §§ 6.01-04.
17. GA. CODE ANN. §§ 85-1605b(e)(f), 85-1606 (Rev. 1970); ROHAN & RESKIN § 5.04.
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the essential documents,"8 (g) provisions as to liens,' 9 property taxation,'0

and insurance,"' (h) the disposition of the property after damage or
destruction," and (i) the termination of the condominium regime.2 3

Most of the condominium activity in the United States has been
concentrated in Hawaii, California, Florida, Illinois and New York; 24

and to date there has been a dearth of case law to fill the hiatus that is
inherent in a statutory framework. However, the following five cases
have been chosen to illustrate the nature of the emerging litigation and
to reveal the potential scope of the Georgia statute in face of such
problems.

ZONING ORDINANCES

The plaintiff in Bridge Park Co. v. Borough of Highland Park5 exe-
cuted a declaration, pursuant to the New Jersey Horizontal Property
Act, 2 to bring previously constructed garden apartments under the act.
The borough attorney advised him that the "use" of property as a
condominium would violate a municipal zoning ordinance which author-
ized "building or series of buildings under single ownership." The supe-
rior court, in a declaratory judgment, stated that the zoning power
granted to municipalities by the state does not give authority to regulate
ownership of buildings or the types of tenancies permitted; the word
"use" in the authorizing statute refers to physical use, and a building is
not "used" as a condominium.

A condominium project must meet valid local zoning ordinances; z
2

and in 1963, the American Society of Planning Officers (ASPO) pub-
lished a study on condominiums through its Planning Advisory Service
and concluded that the following questions must be resolved:

18. GA. CODE ANN. §§ 85-1610b, 161 ib, 1612b (Rev. 1970); ROHAN & RESKIN §§ 7.01-05.
19. GA. CODE ANN. §§ 85-1608b, 1621b, 1622b (Rev. 1970); ROHAN & RESKIN § 6.04;

FERRER & STECHER § 13.
20. GA. CODE ANN. § 85-1621b (Rev. 1970).
21. GA. CODE ANN. § 85-1623b (Rev. 1970); ROHAN & RESKIN §§ 10A.03, 11.01.
22. GA. CODE ANN. § 85-1624b (Rev. 1970); ROAHN & RESKIN §§ 12.01-06.
23. GA. CODE ANN. § 85-1614b (Rev. 1970); ROHAN & RESKIN §§ 8.01-03.
24. Becker, A Marketing Primer for Condominiums and Cooperatives, I REAL ESTATE REV.

61 (1971); COOPERATIVES AND CONDOMINIUMS 247 (J. McCord ed. 1968).
25. 113 N.J. Super. 219, 273 A.2d 397 (197 1).
26. N.J. STAT. ANN. §§ 46:8A-I el seq. (Supp. 1971).
27. ROHAN & RESKIN § 13.02(2); FERRER & STECHER § 372; Welfeld, The Condominium and

Median-Income Housing, 31 FORDHAM L. REV. 457, 467 (1963); REAL ESTATE FINANCING § 7.25
(J. McCord ed. 1968).
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I. Should condominiums be treated differently from conventional
projects only because of the ownership pattern?

2. If treated differently, how can zoning provisions concerning
minimum lot and floor area, maximum building coverage, required
yards, and off-street parking requirement be handled?

3. Must definitions of "lot," "parcel" and "subdivision" be mo-
dified?

4. What of requirements that "lots" and "parcels" front on public
streets?

5. If the condominium is processed by the planning agency as a
subdivision, what standards should guide the agency in either accepting
or rejecting a specific proposal? 2

The New Jersey court in Bridge Park emphasized that ownership
patterns should not affect zoning applicability. It is felt by other authori-
ties that highrise types of condominiums should give little zoning diffi-
culty since the physical use of the property is essentially the same as a
traditional multi-family project; but when a townhouse or cluster deve-
lopment is planned, minimum lot, set-back, and other typical restric-
tions must be carefully considered. 29

The Georgia Apartment Ownership Act makes no reference to zoning
ordinances; and although Atlanta has a zoning classification designated
to facilitate location of townhouse condominiums, the ordinance reflects
a recognition that zoning ordinances are properly the subject of land use
rather than ownership patterns.30

PROPERTY TAXATION

Another potential problem is illustrated by City of Los Angeles v.
Hartford Accident and Indemnity Co. 3 1 In converting an apartment
building to a condominium and in complying with a subdivision statute
applicable to condominium projects, the owner posted a bond to insure
property taxes which were a blanket lien on the property (but not yet
payable) for the year the property was converted to a condominium.
Before any individual units were sold the entire property was sold by
foreclosure; the taxes for that year were never paid, and the county
sought payment from the surety of the bond. The California Court of
Appeals held that the surety was not liable for the taxes: the purpose for

28. PAS Report No. 159, Condominiums at 7 (June, 1963).
29. 31 FORDHAM L. REV., supra note 27; REAL ESTATE PLANNING, supra note 27.
30. Atlanta, Ga., Zoning art. 13.00 (1965).
31. 3 Cal. App.3d 809, 83 Cal. Rptr. 740 (1970).
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the bond, which was to protect individual lots from a blanket lien on
the property for the year the property is subdivided, could not be present
until the conveyance of at least one unit because only then could the
property be separately assessed for taxes. The court reached this conclu-
sion by a construction of the interrelating subdivision and condominium
statutes.

Although the precise major issue in Hartford concerning the surety's
liability will not arise in Georgia because there is no comparable statu-
tory requirement for a bond to insure payment of property taxes, the
underlying problem of a blanket lien against the entire property for the
year in which the single parcel of property is submitted to the Apartment
Ownership Act should be considered. Unlike the California method of
tax assessment,3 2 the Georgia act, following the FHA Model Statute
plan for assessment,3 provides that each apartment and its percentage
of undivided interest in the common areas should be deemed to be a
separately taxable parcel of real estate and shall be subject to separate
assessment and taxation.3 This method appears to provide for auto-
matic individual tax assessment at the submission of the property to the
act, and another provision of the act specifically prevents a blanket lien
arising against the entire property subsequent to the recording of the
declaration.3 Therefore, if the property is submitted to the regime after
the January 1 date of assessment and a unit is purchased after the
submission of the property to the regime, the purchaser's portion of the
property is subject to the tax lien if the original owner fails to pay taxes
for that year. Therefore, the purchaser must look for protection, for that
short period of time, in the nature of a contractual arrangement for the
developer to place funds in escrow for a payment of the taxes, or he must
simply proceed on good faith.

PROMOTER AS FIDUCIARY

Two Florida cases present another possible area of difficulty for the
development of the condominium in Georgia. Fountainview Association

32. Id.
33. FHA Model Statute § 9 (1962).
34. GA. CODE ANN. § 85-1620b (Rev. 1970). The advantages of separate assessment are dis-

cussed in Kane and Helms, The Illinois Condominium Property Act, 2 U. ILL. L. F. 157, 170
(1970). For the general method ofvaluation for separate assessment see COOPERATIVES AND CON-
DOMINIUMS, supra note 24, at 402. An alternative to the separate assessment is a blanket assess-
ment with payment on a prorata basis: 21 U. FLA. L. REV. 529, 530 (1969).

35. GA. CODE ANN. § 85-1608b(a) (Rev. 1970).
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v. Bell36 and Wechsler v. Goldman37 both raise the question of whether
a condominium promoter (often called seller or developer) owes a fidu-
ciary duty to prospective members of the condominium association of
owners. There is some concern that there could be a repetition of the
frauds practiced by promoters in the post-war boom of cooperatives;3

1

and this concern is intensified by the facts that the developer must exer-
cise necessary duties of the management board during an interim period
before the board is elected.39 It is suggested that this election is best done
when the project has a 5 1 per cent occupancy."

In Fountainview, the defendants organized a non-profit corporation
for the purpose of building a condominium and organizing a condomi-
nium association of owners. 4 ' After becoming sole officers and directors
of the incorporated association of owners, they individually conveyed
property to it at allegedly unconscionable profits and executed manage-
ment contracts at allegedly excessive fees. The plaintiffs who were subse-
quent owners of the units and, as such, members of the association,
sought to recover these profits and fees on the ground that the defendants
were fiduciaries for prospective members. In holding that the same prin-
ciple previously applied to promoters of a private corporation for profit
was applicable to similar conduct of promoters of a non-profit corpora-
tion organized to build a condominium, the court reiterated the principle
of Lake Mabel Development Corp. v. Bird that:

A corporation cannot, while its promoters hold all its outstanding
stock, avoid a purchase of property sold it by the promoters at a large
profit since the corporation had full knowledge of the facts and the
rights of innocent purchasers had not arisen. 2

In Weschler, the defendants, as promoters and sellers of the condomi-
nium project, were the organizers of the condominium management
corporation and were also the sole directors of the corporation which
leased a recreational area to the condominium corporation. The plain-
tiffs, who contracted to be guarantors of the lease at the purchase of the
units and who, as purchasers, became members of the management
corporation, sought to modify or cancel the 99-year lease, contending

36. 203 So.2d 657 (Fla. 1967).
37. 214So.2d 741 (Fla. 1968).
38. ROHAN & RESKIN § 16.02 note 24.
39. FERRER & STECHER § 473.
40. ROHAN & RESKIN § 17.02. See also ROHAN & RESKIN § 17.03 for three methods of transi-

tion from developer control to board control.
41. FLA. STAT. ANN. § 711.12(2) (1969).
42. 99 Fla. 253, 126 So. 356 (1930).
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that the rental amounting to more per year than the assessed value of
the property constituted an unconscionable rent to the defendants. The
court, resting its decision on Fountainview, upheld the lease on the
ground that the owners of the units were not misled as to the terms of
the lease, were not harrassed, and were men of experience in world
affairs.

The Fountainview and Weschler decisions were made within a corpor-
ate law framework because the Florida condominium statute authorized
the incorporation for profit or not-for-profit of the association of own-
ers. In contrast, the Georgia act appears to authorize only an "associa-
tion of apartment owners ' 4 3 which may in turn elect a board of directors
for the management of the project." Until Fountainview and Weschler,
authorities expressed the view that there would be no legal consequence
from a corporate form of management association;45 thus, in most juris-
dictions the promoter is seen as a fiduciary acting on behalf of unknown
people who will purchase and become members of the association."
Under this theory any overreaching could result in voidable agree-
ments. 7 In these jurisdictions, such as Hawaii, 8 Michigan,49 and Virgi-
nia,50 for example, the duties of the developer are spelled out in the
condominium statutes. The Georgia act does not spell out such duties,
but the statute does contain a provision which gives flexibility to the
initial language of the declaration5 ' and another provision which
provides for amendments to the declaration. 2 Therefore, if the promoter
does not draft the declaration broadly enough to protect reasonably all
the parties, the purchaser could negotiate for an amendment to the
declaration. In addition, application of the fiduciary theory in this juris-
diction could implement full disclosure by the developer.

43. GA. CODE ANN. § 85-1603b(d) (Rev. 1970). Similar language in the New York statute has
been construed to preclude incorporation of the association. COOPERATIVE AND CONDOMINIUMS,

supra note 24, at 331.
44. GA. CODE ANN. § 85-1617b(a) (Rev. 1970).
45. 2 U. Ill. L.F. 175 (1970). Other states which authorize incorporation are New Jersey,

Florida, Massachusetts, and Iowa.
46. COOPERATIVES AND CONDOMINIUMS, supra note 24, at 17.
47. ROHAN & RESKIN § 17.02.

48. HAw. REV. STAT. §§ 1514-45-50 (1968).
49. MICH. LAws ANN. § 559.28 (1967).

50. VA. CODE ANN. § 55-79.28 (1959).
51. GA. CODE ANN. § 85-1610b(i) (Rev. 1970).
52. GA. CODE ANN. § 85-1610b(j) (Rev. 1970).
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PRIORITY OF LIENS

State Savings and Loan Association v. Kauaian Development Co.,53

Hawaii's first condominium case, presents, among myriad subsidiary
issues, three major issues which are particularly significant. The first
issue is whether the executory contracts for the sale of the individual
condominium units in a building to be built created an equitable interest
in real property which was superior to the subsequently executed savings
and loan mortgage to secure a construction loan to build the building.
Although the contracts of sale had not been recorded, the mortgagee had
actual knowledge of the contracts; when the developer-corporation was
in default of payment on the loan, the mortgagee brought an action
against the unit owners. Noting the total lack of precedent for extending
the protection equity historically has given to rights arising under an
executory contract to contracts for purchase of condominium units to
be built, the court held that.a recognition of this interest as superior was
necessary in -.order to best effectuate the objectives of the Horizontal
Property Regime Act,5 i.e., to insure that purchasers be well-protected
and well-informed of the rights and liabilities they assume in purchasing
condominiums. The court concluded that, in light of this objective of the
act, the mortgagee should have the burden of obtaining subordination
agreements from the purchasers of units as a condition for advancing
funds to the developer for construction.5 5 The acquisition of interests in
condominium projects early in the planning process is often desirable to
both the purchaser and the developer; therefore, recognition of this inter-
est is vital to the development of this form of ownership.

The State Savings opinion does not spell out the fact that the issue
there is complicated by the fact that a leasehold was submitted to the
regime. The Hawaiian act authorizes this method of creating a condomi-
nium,56 and through this form the purchaser would ultimately acquire
an undivided interest in the leasehold of the land and obtain a unit lease
when the building was completed.57 Therefore, the interest held under the
executory contract of sale was particularly unique. In contrast, the Geor-

53. 50 H. 540,445 P.2d 109 (1968).
54. HAW. REV. STAT. §§ 514 et seq. (1968).
55. See also National Housing Act § 234(d)(e) (1964), 12 U.S.C. 1715y (1964), which author-

izes the FHA to insure a blanket construction loan; FERRER & STECHER §§ 22(3), 391; Blaber &
Cutler, Check List for Construction Lending, 23 Bus. LAW. 249 (1967); COOPERATIVES AND
CONDOMINIUMS, supra note 24, § 7.10; 17 U. MIAMI L. REV. 145, 162 (1962); U. ILL. L.F.,supra
note 1, 187; and King, Problems of Financing Condominiums, 24 Bus. LAW. 445 (1968).

56. HAW. REV. STAT. § 514-2(18) (1968).
57. See generally ROHAN & RESKIN § 19.03; Sakai & Reskin, Leasehold Condominiums, 2

CONN. L. REV. 37 (1969).
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gia act authorizes creation of a fee simple condominium 5 and would
have allowed submission of the Kauaian property only when the fee was
obtained. In Georgia, then, an executory contract of sale should clearly
create a traditional interest in the fee simple ownership of the land and
the doctrine of annexation would ultimately require conveyance of a unit
deed to the apartment on completion of the building. 9 This equitable
interest would then be superior to a mortgage to secure a construction
loan acquired with knowledge of the contracts.

MERGER OF ESTATES

The second major issue of the State Savings decision also arises out
of the fact that a leasehold was submitted to the act. After contracts of
sale were executed, the property was acquired in fee by the developer but
it was not resubmitted to the horizontal regime. It was urged, therefore,
that the doctrine of merger of estates should apply extinguishing the
horizontal regime and defeating the interests of the purchasers under the
contracts. The question for the Hawaiian court was whether the inter-
vening contract rights should prevent the application of the doctrine.
Noting that at common law a contract to lease property in the future is
not the requisite intervening estate to prevent merger, the court refused
to "follow a common law rule relating to property where to do so would
constitute a quixotic effort to conform social and economic realities to
rigid concepts of property law which developed when jousting was a
favorite pastime." 60 Citing the tendency of equity to refuse to permit
merger where rights of third parties are impaired or where there is any
reason to keep the estates separate, the court refused to defeat the rights
of the purchasers.

Again, the initial creation of a fee simple condominium required by
the Georgia statute would prevent this precise issue from arising; but
Georgia's equitable rule of merger, which has consistently been applied
to "subserve justice and the intent of the parties" is also available if a
similar merger problem arises."'

MECHANIC AND MATERIALMAN'S LIEN

The third issue of State Savings is whether a mechanic and material-
man's lien can attach to the individual purchaser's equitable interest.

58. GA. CODE ANN. §§ 85-1603b(b), 1611 b (Rev. 1970).
59. R. BROWN, PERSONAL PROPERTY §§ 23, 26 (2d ed. 1955).
60. 50 H. at - 445 P.2d at 120.
61. S. MITCHELL, REAL PROPERTY IN GEORGIA 330 (1960).
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The argument that the mere filing of the declaration prohibited attach-
ment was apparently based on the assumption that the Hawaiian lien law
was inconsistent with the following provision of the Horizontal Property
Regime Act:

Each apartment, together with the common interests appertaining
thereto, shall for all purposes constitute real property and may be
individually conveyed, leased, and encumbered and be the subject of
ownership, possession, or sale of all types of juridic acts inter vivos and
mortis causa, as if it were sole and entirely independent of the other
apartments in the building of which they form a part and correspond-
ing individual titles and interests shall be recordable.62

The court rejected the argument by construing this provision as merely
making the individual units legal entities equivalent to a dwelling built
as an individual structure and did not find the lien law and condominium
act (which was silent on the matter of mechanic and materialman's liens)
to be inconsistent.

The Georgia Apartment Ownership Act contains a comparable provi-
sion to recognize the units as legal entities,6 3 but goes further than the
Hawaiian act to clarify the status of a mechanic and materialman's lien.
It provides that, while no lien shall be against the property as a whole
subsequent to the filing of the declaration, a lien shall arise against each
apartment and the percentage of the undivided interest in the common
areas in such a manner and under the same conditions in every respect
as liens or encumbrances may be created upon any other separate parcel
of real estate subject to individual ownership. It adds that work done or
materials furnished for the common areas, if duly authorized by the
association of owners, the manager or board of directors in accordance
with the Chapter, the declaration or the by-laws, shall be deemed to be
performed with the express consent of each owner and shall create spe-
cial lien from which each owner may remove his interest by payment of
the fractional or proportional amounts attributable to each or by filing
the bond provided for in Ga. Code Ann. § 67-2004 (Rev. 1967).'3

Since the act provides clear authorization for the attachment of a
mechanic and materialman's lien against each interest individually, such
a lien should clearly attach to the interests of the purchaser under the
executory contract of sale.65 This conclusion is harmonious with the

62. HAW. REV. STAT. § 514-4 (1968).
63. GA. CODE ANN. § 85-1605b (Rev. 1970).
64. GA. CODE ANN. § 85-1608b (Rev. 1970).
65. Subject to the Georgia Lien Law, GA. CODE ANN. § 67-2004 (Rev. 1967).
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previous interpretations of the term "true owner" found in the Georgia
Lien Law. It has consistently been held not to mean legal title."

The Georgia Apartment Ownership Act is silent on another problem
which arose in Puerto Rico in Castle Enterprises, Inc. v. Registrar of
Property67 and which is of concern in several United States jurisdictions.
The question is whether contiguous property is required for a condomi-
nium project. The Puerto Rican Supreme Court upheld the validity of
condominium documentations which specified that a non-contiguous
parcel of property was to be used as a parking facility. When the issue
was posed in a hearing to the district commissioners in the District of
Columbia in the so-called Tiber Island Case, the commissioners ulti-
mately accepted the documentation which specified a plan consisting of
four groups of sixteen townhouses separated by highrise apartments and
green areas located in the center and consisting of parking privileges in
the basement of the highrise building."

In face of the pros and cons on this unanticipated problem, several
statutes have been amended. For example, Hawaii 69 and Florida70

amendments appear to require contiguity while New Jersey7 specifically
negates contiguity. The silence of the Georgia statute may well impede
condominium development in Georgia because many desirable sites may
be broken up by streets, railroads, water, parks or many other possible
divisions.

The nature of the problems seen in these five cases emphasizes that
the Georgia Apartment Ownership Act, like the other states' statutes,
will provide a mere framework for the development of condominium
ownership in Georgia. Other much discussed, but not yet litigated, prob-
lems will undoubtedly emerge with no specific solution in the act. For
example, there must be consideration for possible SEC requirements
relating to investment contracts where a condominium marketing cam-
paign proposes the use of rental pools to rent the unit when it is not in
use by the owner;72 there must be careful anticipation of the impact of
homestead laws and mortgage laws on the lien technique for enforcing

66. West Lumber Co. v. Gignilliat, 77 Ga. App. 730, 48 S.E.2d 688 (1948).
67. 87 P.R. 738 (1963).
68. ROHAN & RESKIN § 16.03(I); VALPARAISO U.L. REV., supra note 7, at 85.
69. HAW. REV. STAT. § 514-2 (1968).
70. FLA. STAT. ANN. § 711.21 (Supp. 1965).
71. N.J. STAT. ANN. § 46:8A-2 (Supp. 1971).
72. See generally HAW. Op. ATT'Y GEN. No. 66-12 (Mar. 29, 1966); Rohan, The Securities

Law Implications of Condominium Marketing Programs which Feature a Rental Agency or Rental
Pool, 2 CONN. L. REV. 1 (1969).
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payment of assessments for common expenses;13 there must be attention
to numerous details in the event of a voluntary or involuntary termina-
tion of the condominium;7 4 there must be a solution to the dilemma
about restraints on alienation when the right of first refusal is employed
for control of occupancy;75 there must be attention to the various aspects
of Federal income, estate, and gift taxation;76 and there must be anticipa-
tion of the nature and extent of the owner's tort liability and the proper
protection against this liability.77 The possibilities for difficulties appear
infinite; s yet, these five cases further illustrate that while the condomin-
ium concept appears unique and novel, in reality the concept is compat-
ible with traditional property law. Therefore, a statute which provides a
flexible framework should be most compatible with Georgia property
law and most conducive to the development of condominium ownership
in Georgia.

SYLVIA G. HAYWOOD

73. Compare the variations of this technique of assessment in the following statutes: ALASKA
STAT. ANN. § 34.07.340 (1971), FLA. STAT. ANN. § 711, 15(4) (1969), and MICH. LAWS

ANN. § 26.50(16) (1967). Another method of enforcement of assessments is the trust and lien-
upon-sale technique, MD. STAT. ANN. § 21-132 (1966).

74. ROHAN & RESKIN § 8.02.
75. Browder, Restrains on Alienation of Condominium Units, 2 U. III. L.F. 231 (1970).
76. Anderson, Some Tax Aspects of the Condominium, 2 U. ILL. L.F. 220 (1970).
77. ROHAN & RESKIN §§ IOA.01-05; Evens, The Administration of Insurance for Condomi-

niums, 2 U. ILL. L.F. 204 (1970).
78. See also Douglas and Friedlander, Condominiums in Georgia, in Special Problems in Real

Estate, Institute of Continuing Legal Education HD-GAF-I (1968).
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