
EVIDENCE-GEORGIA'S UNSWORN STATEMENT-AN

ARCHAIC PRACTICE

In 1972, Georgia is the only common law jurisdiction to retain the
practice that allows a defendant in a criminal case to make an unsworn
statement at his trial, free from the rigors of cross-examination.' This
practice has its roots in the common law doctrine that an accused pris-
oner is incompetent to testify under oath at his own trial.

At common law, a party was deemed incapable of being a competent
witness based upon the rationale that the party's testimony was un-
trustworthy because of his interest in the case.2 There was also a general
acceptance in the early American case law of the "interest rationale"
as a basis for disqualification.' The witnesses for the accused gave evi-
dence, but anything uttered by the defendant was certainly not evidence.4

Although Georgia adopted the English common law and its rules of
evidence in 1784,5 the doctrine of incompetency was first incorporated
in statutory form in 1866.6 This harsh rule was ameliorated in 1868 by
the unsworn statement statute which allows a criminal defendant to
make an unsworn and uncross-examined statement at his trial.7 The
custom which allowed a defendant to make an unsworn statement arose
in England "out of a spirit of fairness to give an accused, who was
otherwise disqualified, an opportunity to tell his story in exculpation."'

In Georgia, this statutory privilege was granted to the prisoner in order
that he might give his own narrative of the accusation against him to
the jurors, who may believe it in preference to the sworn testimony of
witnesses.' Although the unsworn statement was considered a mere half-
way solution "by way of mitigating the intolerable hardship which occa-
sionally resulted from the prisoner not being able to speak on his own
behalf,"' 0 the measure must have been welcome in view of the previous

I. GA. CODE ANN. § 38-415 (Supp. 1970).
2. See 2 J. WIGMORE, EVIDENCE 674-86 (1940); J. THAYER, PRELIMINARY TREATISE ON

EVIDENCE 24-34, 157-61 (1898); 9 W. HOLDSWORTH, HISTORY OF ENGLISH LAW 194-96 (1924); J.
STEPHEN, HISTORY OF THE CRIMINAL LAW OF ENGLAND 350-442, 444 (1883).

3. State v. Barrows, 76 Me. 401, 409 (1884). See also Benson v. United States, 146 U.S. 325,
336-37 (1892).

4. 2 J. WIGMORE, EVIDENCE 684-85.
5. See Roberts v. State, 189 Ga. 36,40-41,5 S.E.2d 340, 343 (1939); Jones v. State, I Ga. 610

(1843).
6. Ga. Laws, 1866, pp. 138-39.
7. Ga. Laws, 1868, p. 19.
8. Ferguson v. Georgia, 365 U.S. 570 (1961).
9. Coxwell v. State, 66 Ga. 309, 316-17 (188 1).
10. 365 U.S. at 570.
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common law abhorrence to the idea of any interested party testifying,
especially the defendant.

Michigan passed the first statute permitting unsworn statements in
1861, but unlike the Georgia statute of 1868, it provided that the defen-
dant be subject to cross-examination. The Georgia unsworn statement
statute" was first notably construed in Coxwell v. State in 1881.12 The
Coxwell court held the statute, as amended in 1874,11 provided for pris-
oners in all criminal cases to have the right to make a statement, not
under oath, involving their defense. In Coxwell, the trial judge had pre-
scribed the prisoner's statement within the bounds of the rules of evid-
ence as were applicable to witnesses. Upon review, the Georgia Supreme
Court found that by so limiting the prisoner's statement, the trial judge
had not met with the broad and liberal purpose which the legislature
intended. 4 The Supreme Court of Georgia then held that the legislative
intent of this statute was to differentiate between the well defined and
structured rules of evidence regulating the testimony of a witness and the
most liberal, permissive leeway which was to be allowed to the statement
of the prisoner. The court stated that:

He is not allowed to come as a witness; he comes as a prisoner, charged
with crime; he does not appear to give testimony; he appears to make
a statement, a right far higher than the narrow limits which confine and
guard against hearsay and conclusions, and expressly forbids the ad-
missibility from his own witness of that which the party himself may
have uttered in his own behalf . . . [i]t was never contemplated that
he should be embarrassed and circumscribed by the strict rules of law
which control the admissibility of evidence. 5

In Georgia Practice the anomalous nature of the unsworn statement
is apparent. The statement of the prisoner is not treated as evidence, but
it "may have the effect of explaining, supporting, weakening or over-
coming the evidence, but still it is something different from the evid-
ence. .. ,, " The jury may stamp it with such value as they deem
proper. A recognition of the contradictory nature of the unsworn state-
ment caused the court in Coxwell to state that the rule of the legislature
must be followed, but only for the reason: Ita lex scripta est. 7

11. Ga. Laws, 1868, p. 19.
12. 66 Ga. 309 (1881).
13. Ga. Laws, 1874, pp. 22-23.
14. 66 Ga. at 316-17.
15. Id.
16. Vaughn v. State, 88 Ga. 731, 739, 16 S.E. 64, 66 (1891).
17. So the law is written; the law must be obeyed notwithstanding the apparent rigor of its

application. 3 BL. COMM. 430 (1871).
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The original statute has been amended three times. In 1874, a revision
expanded the original act to include the right of an accused prisoner to
make an unsworn statement in all criminal trials; 8 whereas, that right
had been previously restricted to felonies. In 1878, a further amendment
provided that the jury may believe the prisoner's unsworn statement in
preference to sworn and weighty testimony."9 By 1961, Georgia was the
only jurisdiction which retained the common law doctrine of incompe-
tency which gave birth to the unsworn statement.20 In that year, the
United States Supreme Court found that doctrine, in Ferguson v.
Georgia,2 to be violative of due process. The 1962 amendment was
enacted to eliminate this constitutional inconsistency with the Four-
teenth Amendment of the United States Constitution.22 The Georgia
statute2 provided that the defendant had the right to make an unsworn
statement, but did not have, as a matter of law, the right to have his
counsel interrogate him or to make suggestions to him concerning the
statement. The 1962 amendment provides that the defendant may have
as a matter of law the right to have his counsel question him if the
defendant takes the stand and is sworn as a witness in his own behalf.2 4

The attitude of the Georgia ' courts is best displayed in a consideration
of the two main factors of the unsworn statement: abridgment of the
right to make the statement, and the court's charge on the statement.
In the earliest days of Georgia's unsworn statement some courts were
reluctant to allow the prisoner to make blatantly contradictory and
unsupported statements of fact and "evidence," and the trial judge
would attempt to strike some of the statements or to negate or lessen
their effect by comments of his own.25 The reviewing courts consistently
ruled in favor of the broad and liberal spirit of the act, holding that the
right of the defendant to make a statement should not be abridged in
any case.26 The only restraint that may be placed upon the defendant's
statement is that within the discretion of the court, the defendant may
be confined to matters connected to the issues involved. Only excessively

18. Ga. Laws, 1874, pp. 22-23.
19. Ga. Laws, 1878-79, pp. 53-54.
20. Ga. Laws, 1866, p. 138-39.
21. 365 U.S. 570.
22. Ga. Laws, 1962, pp. 133, 135.
23. GA. CODE ANN. § 38-415 (Supp. 1970).
24. GA. CODE ANN. § 38-416 (Supp. 1970) (Ed. Note); 365 U.S. 570 (1961).
25. Prater v. State, 160 Ga. 138, 127 S.E. 296 (1925); Jenkins v. State, 123 Ga. 523, 51 S.E.

598 (1905); Brown v. State, 13 Ga. App. 370, 79 S.E. 177 (1913).
26. Prater v. State, 160 Ga. 138, 127 S.E. 296 (1925); Brown v. State, 13 Ga. App. 370, 79

S.E. 177 (1913).
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long, incoherent, and rambling statements on irrelevant matters may be
disallowed to continue:

The prisoner must have some regard for relevancy and the rules of
evidence, for it was never intended that, in giving his narrative of
matters pertaining to his defense, he should attempt to get before the
jury wholly immaterial facts, or attempt to bolster up his unsworn
statement . . .z

Because the unsworn statement is not evidence, the court's charge to
the jury concerning the defendant's statement is of a special nature. Even
under the strict terms of the statute, the Georgia Supreme Court has left
broad latitude in the lower courts to call attention to the fact that the
defendant is not under oath.28 Cases have held that slight aberrations
from the language of the statute do not necessarily render the charge
erroneous so long as all provisions of the statute are charged 9. 2 However,
a plethora of cases hold that the accepted and better practice is to give
in the charge the statute in full.3 In those cases in which the statement,
if believed to be true by the jury, would present a defense or mitigation
of the offense, appropriate instruction to the jury should be given with
respect to the statement and not on the evidence alone. Indeed, failure
to do so, even though no request for such a charge is made, is prejudicial
error.3 ' There has been a number of cases upon which appeal has been
taken due to the language used in the charge itself. Most often an elabo-
ration by the judge in regard to his charge has been a cause for appeal.
In an effort to present very clearly to the minds of the jurors exactly what
the defendant's rights are and the weight to be ascribed by the jury to
the statement given in exercise of that right, judges have, in the eyes of
the judicial interpreters of Ga. Code Ann. § 38-415 (Supp. 1971), some-

27. See also Nero v. State, 126 Ga. 554, 55 S.E. 404 (1906); Saunders v. State, 172 Ga. 770,
158 S.E. 791 (1931); Jordan v. State, 10 Ga. App. 370, 79 S.E. 177 (1913).

28. Ferguson v. Georgia, 365 U.S. 570 (1%1); Garrett v. State, 203 Ga. 756, 48 S.E.2d 377
(1948); Emmett v. State, 195 Ga. 517, 541, 25 S.E.2d 9, 23 (1943).

29. Harris v. State, 136 Ga. 107, 70 S.E. 952 (1911); Hacker v. State, 8 Ga. App. 93, 68 S.E.
650 (1910); Barnes v. State, 113 Ga. 716, 39 S.E. 488 (1901); Pitts v. State, 114 Ga. 35, 39 S.E.
873 (1901); Smalls v. State, 105 Ga. 669, 31 S.E. 571 (1898); Keller v. State, 102 Ga. 506, 31 S.E.
92 (1898).

30. Heughan v. State, 82 Ga. App. 640, 61 S.E.2d 685 (1950); Jarrard v. State, 206 Ga. 112,
55 S.E.2d 706 (1949); Loomis v. State, 78 Ga. App. 336, 51 S.E.2d 33 (1948); Emmett v. State,
195 Ga. 517, 25 S.E.2d 9 (1943); Barber v. State, 61 Ga. App. 578, 6 S.E.2d 797 (1940); Sable v.
State, 23 Ga. App. 3, 97 S.E. 271 (1918); Fry v. State, 141 Ga. App. 789, 82 S.E. 135 (1914);
Hendricks v. State, 73 Ga. 577, 579 (1884).

31. Hudson v. State, 108 Ga. App. 192, 132 S.E.2d 508 (1963), in which the court quotes the
late Chief Justice Russell's interesting brief account of the inherent rights of the accused. See also
Robinson v. State, 6 Ga. App. 696, 65 S.E. 792 (1909).
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times prejudiced the defendant's case.32 However, it seems from a study
of the cases that the appellate courts have successively determined that
there was no reversible error, but merely an inappropriate manner of
expression of the language of the statute. The majority of cases found
involving reversible error in the charge dealt with a failure on the part
of the judge to fully express to the jurors that they might believe the
accused's statement in preference to sworn testimony of witnesses .3

There was an effort made in the last session of the General Assembly
by Representatives Levitas and Nunn of the seventh and forty-first dis-
tricts to bring about the passage of an amendment to section 38-415 that
would have abolished this antiquated system. Although the bill was not
passed in the 1971 session it is to be reintroduced in the 1972 session.

The amendment provides for, in effect, the abolition of the right of
an accused to make a statement concerning his defense, unsworn and
under no ogligation to submit to cross-examination. The provisions of
the amended act would leave the accused the right to testify in his own
defense, as a matter of law. However, the defendant would be sworn and
take the stand 'to testify as would any witness and be subject to the same
rules of evidence which permit questioning and cross-examination by
opposing counsel. This would place the accused in a position in which
his constitutional right to make a statement would remain inviolate and
yet have him adhere to the rules of evidence which are brought to bear
upon all other persons who take the witness stand.33

A number of the Georgia judiciary appears to feel that the nature
of the unsworn statement, unshrouded as it is by rules of evidence, makes

32. Hudson states that as a matter of law in Georgia one accused and on trial may testify in
his own behalf, or not, as he pleases. The jury are instructed that when a defendant does testify in
his own behalf, you have no right to disregard his testimony merely because he is accused of crime;
that when he does so testify he becomes at once the same as any other witness, and his credibility
is to be tested by and subjected to the same tests as any other witness. However, if the defendant
has made an unsworn statement in his own behalf the jury must be charged that the defendant has
the right to make such statement in his own behalf as he might deem proper. The jury are authorized
to give it such weight, force and credit only as they think it is entitled to receive. The jury are
instructed that the defendant is not under oath or subject to cross examination. The statement may
be believed in whole or in part, and may be believed in preference to the sworn testimony in the
case, or it may be disbelieved altogether. Id.

33. Eaton v. State, 83 Ga. App. 178, 53 S.E.2d 225 (1951); Hill v. State, 74 Ga. App. 235, 39
S.E.2d 447 (1946); Davis v. State, 72 Ga. App. 631, 34 S.E.2d 672 (1945).

34. Grimes v. State, 204 Ga. 854, 51 S.E.2d 797 (1949); Allen v. State, 194 Ga. 430, 436, 22
S.E.2d 65, 68 (1942); Douberly v. State, 184 Ga. 573, 575, 192 S.E. 223, 225 (1937); Darden v.
State, 171 Ga. 160, 161, 155 S.E. 38, 40 (1931); Klug v. State, 77 Ga. 734, 736 (1886); Godfrey v.
State, 66 Ga. App. 561, 18 S.E.2d 499 (1942); Knopp v. State 160, Ga. App. 138, 3 S.E.2d 140
(1939).

35. See Georgia House Bill No. 19 (Committee Substitute), 1970 session.
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it a paradoxical feature of the Georgia judicial system.36 The removal
of this outdated privilege of freedom from cross-examination would not
be a deprivation of the rights guaranteed to the defendant by the Consti-
tution of the United States so long as the jury or trier of fact has the
final determination of the issues as presented. The "[i]dea of a defendant
representing himself is one deeply engrained in our common law culture
but even when a man defends himself, he should be subject to question-
ing. 13 7 It seems clearly to be wrong for an archaic system to continue
in force, especially one as singularly outmoded as the unsworn state-
ment.

In those jurisdictions which have abolished the common law rule of
incompetency of an accused prisoner to testify, the abolition of the
incompetency rule was held also to abolish the unsworn statement prac-
tice.3 8 "In such cases the unsworn statement of an accused becomes
secondary to his right of testifying under oath and cannot be received. ' 39

This privilege was originally granted to prisoners because they were
prohibited from giving evidence on oath, and for no other reason.40

When the law was changed and the right accorded to them to tell their
story on oath as any other witness, the reason for making an unsworn
statement was removed. Now that the common law rule of incompe-
tency, formerly embodied in statutory form in Ga. Code Ann. § 38-416
(Rev. 1954), has been abolished by amendment to that statute in 1962,11
Georgia is finally in accord with her sister states. 2 Since the unsworn
statement was originally enacted to provide for an amelioration of the
effects of the common law incompetency rule, is there any justification
for continuing the unsworn statement practice now that that impediment
upon the defendant has been removed? None of the other jurisdictions
has felt a continuation of the practice to be necessary.43 Indeed, to fur-
ther protract the unsworn statement practice in Georgia would be to
compound the injury to our judicial system which has existed, at least,
since the incompetency rule was abolished in 1962.

The dangers attendant to such a practice seem obvious. Any defendant
when faced with a trial situation in which the result could be incarcera-

36. Interview with J. Taylor Phillips, Judge, State Court of Bibb County, Georgia, Macon,
Georgia, Sept. 8, 197 1. Special thanks is given for his comments and efforts.

37. Id. See also Ferguson v. Georgia, 365 U.S. 570 (1961).
38. 365 U.S. 570 (1961).
39. State v. Louviere, 169 La. 109, 119 (1929).
40. Rex v. Krafchenko, 17 D.L.R. 244, 250 (Man. K.B., 1914).
41. Ga. Laws, 1962, pp. 133, 135.
42. 365 U.S. 570.
43. Id. at 765, 770-1.
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tion, fine, or even loss of life may be irresistably tempted to fabricate a
most plausible story for his defense. The defendant, as the law now
stands, has nothing to fear even if he lies audaciously in his unsworn
statement. No one may refute him on cross-examination if he chooses
to refuse to allow the state's attorney to question him. No comment at
all may be made by the judge or the state concerning the statements.
From the vantage point of the witness stand, the defendant may literally
tell the jury anything within the bounds of relevancy."

The Georgia legislature failed to pass the bill in 1971 which would
have abolished the unsworn statement and ended its injurious effects
upon Georgia's judicial systerI.11 The opportunity for remedy will be
presented once again in the 1972 legislative session. This writer urges
that this anomaly cease to exist with the passage of reintroduced legisla-
tion.

RICHARD H. DAVISON

44. GA. CODE ANN. §§ 38-415,416 (Supp. 1970).
45. Georgia House Bill No. 19 (Committee substitute), 1970 session.

19721




