
TORTS

By HARDY GREGORY, JR.

INTRODUCTION

This article on the subject of torts has been written for the purpose of
enabling the reader to scan the entire area of decisions in this state for
this period. A revolution in the form of no-fault insurance may be in
the making and may be in being before the passage of many more survey
periods. From that point on a mere scan of this field of law will not
suffice in any way. A profound study will be demanded.

PREMISES LIABILITY

A great number of cases have stated the rule in premises liability
actions that liability rests upon the superior knowledge of the owner or
occupier of land as to the danger involved as compared to similar knowl-
edge of persons going upon the premises. That is, recovery is permitted
where the owner or occupant knows of the danger and the injured person
does not know of the danger.' This was demonstrated in a slip and fall
case2 where a tenant in an apartment complex sued the owner because
of injuries suffered when she fell on ice on a walkway. Plaintiff showed
that defendant's agent knew the weather conditions but she also knew
of the weather herself. The court found that she had at least equal
knowledge of the conditions. There is another rule in premises liability
pointed to in a dissenting opinion in Holtzclaw3 which provides a coun-
terweight for the general rule. That is, a duty rests on a proprietor to
warn customers of defects in the premises of which he knows or should
have knowledge. The dispute arises in drawing the line of demarcation
between these rules. Would it not be a more fair and understandable rule
to eliminate the "superior knowledge of the proprietor" approach and
simply place a duty on proprietors to warn of all known dangers and
all dangers of which they reasonably should have knowledge? Those
going on the premises would then be subject to the usual doctrines of
assumption of the risk and comparative negligence to measure their own
conduct.

* Member of the firm of Davis and Gregory, Vienna, Georgia. B.S.. United States Naval
Academy; LL.B., Walter F. George School of Law, Mercer University. Member of the Georgia
Bar.

I. Holtzclaw v. Lindsay, 122 Ga. App. 703, 178 S.E.2d 561 (1970).
2. Auerbach v. Padgett, 122 Ga. App. 79, 176 S.E.2d 193 (1970).
3. 122 Ga. App. 703, 178 S.E.2d 561.
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Because of the numerous cases of premises liability which are deter-
mined on motion for summary judgment, interesting analyses of the
office of summary judgment is often made. Such a case4 was considered
during the survey period. A customer in a department store fell on an
escalator on a slippery substance and was injured. A motion for sum-
mary judgment was filed by the defendant. Evidence was offered by way,
of plaintiff's deposition in which she could not identify the slippery
substance but stated that the step was slippery. A security guard present
at the time of the fall offered his affidavit that-he saw nothing to cause
one to fall after a careful examination of the steps. The majority opinion
held that the pleadings had been pierced by the evidence and that no
rebutting evidence to make an issue of fact had been forthcoming from
plaintiff. The dissenting opinion points out that plaintiff's deposition
was to the effect that she felt something slippery. This made an issue of
fact. The dissent felt the majority opinion failed to properly place the
burden of proof. That is, the burden on a motion for summary judgment
is on the movant who happened to be the defendant here, while on the
trial the burden is on the plaintiff to prove his case. It is submitted that
to deny a trial by jury is a drastic step to be taken only where absolutely
demanded. If there is any evidence to form a genuine issue of a material
fact then summary judgment ought not be granted.

Several decisions in the last few years, including one during the current
year, 5 make it clear in Georgia that a social guest in one's home is a
licensee. This is perhaps the underlying reason for the result in one
decision' where parents-in-law were guests at a home recently built by
the hosts. In a hallway there were two doorways looking alike, one of
which led into the bathroom and the other led down steep stairs into the
basement. One of the guests, in attempting to find the bathroom, entered
the wrong door and fell into the basement. Plaintiff alleged that a man-
trap existed. The majority opinion held that defendant's motion for
summary judgment should have been sustained, but the dissenting opin-
ion raises the question if the result might have been different had the
basement been filled with wild animals.

An interesting mantrap case occurred when a large tire was balanced
against a fence so that it was static but quite precariously balanced.7 The
tire weighed some 178 pounds, but only twelve pounds of force were
required to topple same. A child passing by wdis injured when an un-

4. Brown v. J.C. Penney Co., 123 Ga. App. 233, 180 S.E.2d 364 (1971).
5. Bryant v. Rucker, 121 Ga. App. 395, 173 S.E.2d 875 (1970).
6. Goodwin v. Mullins,.122 Ga. App. 84, 176 S.E.2d 551 (1970).
7. Parker v. Dailey, 226 Ga. 643, 177 S.E.2d 44 (1970).
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known force caused the tire to fall. Under the circumstances it was held
that the defendant had created a dangerous condition not unlike a man-
trap. It did not matter whether the force causing the tire to fall was the
innocent conduct of the child or some unknown but foreseeable force,
or even the tortious act of some third person. None of these things would
excuse the creator of this dangerous situation.

There have been a group of plate glass window cases during the last
several years. Such a case occurred this year.' A newsboy started into a
building by pushing against a crossbar on the door when the top portion
of the glass fell upon and injured him. The trial court sustained the
defendant's motion for directed verdict. On appeal it was held that res
ipsa loquitor required the case to go to a jury. Another glass door case
arose out of the showing of a residence by a real estate agent to a mother
and her small five-year-old son.' A defense was raised claiming the glass
design was one widely used in the industry. The door was a solid piece
of glass surrounded by an aluminum frame with a handle on the frame.
There were draperies over the door, but these were pulled back by some-
one accompanying plaintiff. These facts were shown on motion for sum-
mary judgment, and the motion was granted, but the court of appeals
reversed.

The most readable case from a factual standpoint involved a cock-
roach."0 Plaintiff was a registered guest in defendant's motel. She was
dressing for a banquet when she saw a cockroach on her shoulder. She
shook the pest off and went about her preparations. Then she felt some-
thing crawling on her thigh above the top of her stockings which she took
to be the roach which had "invaded her privacy." Plaintiff began to
thrash about in an effort to dislodge the roach and, in the process, fell
over and became entangled in the bedspread, ultimately colliding with
the bed post and falling over a chair. Plaintiff's leg was broken in the
process of all the activity. Plaintiff alleged the defendant was negligent
in allowing the roach to be present in the room and that defendant was
negligent in the manner of making of the bed. The case went to trial.
During final argument a juror became ill and a mistrial was declared.
The defendant appealed from the overruling of a motion for judgment
notwithstanding the mistrial. Perhaps the most interesting holding in the
opinion involves the doctrine of emergency. Defendant contended, with
regard to the bedspread, that plaintiff was familiar with the premises and

8. Dawson v. American Heritage Life Ins. Co., 121 Ga. App. 266, 173 S.E.2d 424 (1970).
9. Massey v. Hilton Heights Park, Inc., 121 Ga. App. 214, 173 S.E.2d 396 (1970).
10. Stuckey's Carriage Inn v. Phillips. 122 Ga. App. 681, 178 S.E.2d 543 (1970).
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could not therefore rely on defendant's failure to correct a patent defect.
As the court points out, this rule is not appropriate where the circum-
stances are such as to excuse plaintiff from exercising the degree of care
otherwise required. The plaintiff here was certainly undergoing an emer-
gency or at least a "moment of stress or excitement" so as to preclude
her exercising that degree of care which might be required in other
circumstances.

RES IPSA LOQUITUR

The opinion involving a tire which toppled and fell on a child was
discussed in the preceding section of this article. When that case reached
the Supreme Court of Georgia, it was reversed on the proposition that
the trial court had erroneously given a charge on the doctrine of res
ipsa." There was evidence in the case that one of the defendants had
placed the heavy tire with the base resting some eight to ten inches from
a fence with the top leaning against the fence. The defendant knew
children played in the area. As the court pointed out, "The rule [res ipsal
is one of necessity in cases where there is no evidence or consequence
showing negligence on the part of the defendant.""' Here the defen-
dant's actions were evidence in the manner the tire was placed on the
fence. The job of the jury was to consider this evidence and determine if
it amounted to negligence. Hence, there was no need for and no right to
a charge on res ipsa.

Another bottle explosion case' 2 failed to survive an appeal and in this
particular case it was due to a misplaced reliance on res ipsa. Plaintiff
testified to the purchase of a case of soft drinks, the taking of the case
to his home and storage in his carport, later picking one six-pack up and
placing on his pantry shelf. Ten days later he was removing a bottle
which exploded. His wife and maid had an access to the pantry. The wife
testified about certain matters but not as to whether or not she had
handled the bottles. The maid did not testify. Res ipsa simply isn't
available where the intervention of an intermediary cause could have
produced the injury. The plaintiff here just did not carry the burden of
showing an intermediary force could not have caused the injury. This is
indeed a heavy burden in most cases, but then again it is a severe doctrine
which allows an inference of negligence to arise.

In two cases the doctrine of res ipsa was successfully applied. One case

II. Parker v. Dailey, 226 Ga. 643, 177 S.E.2d 44 (1970).
I1.1. Id. at 645, 177 S.E.2d at 46.
12. Kennedy v. Friedman, 123 Ga. App. 105, 179 S.E.2d 566 (1970).
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already discussed was where a plaintiff pushed against a door leading
into defendant's building and the top portion of the plate glass in the
door fell on and injured plaintiff." Another was in a factual situation
wherein plaintiff was restrained to a bed in defendant's hospital while
he was in such a mental condition and by such means that his thrashing
about and tugging at his bonds injured his wrists. 4

MEDICAL MALPRACTICE

By statute 5 in Georgia, a person practicing surgery or the administer-
ing of medicine must bring to his profession a "reasonable degree of care
and skill." The failure to do so is expressly made a tort.

It is a safe speculation to make that the vast majority of medical
malpractice cases have failed as a matter of law down through the years.
That is, plaintiffs have generally not been able to get to a jury. Even
when such cases reach a jury they do not always have the necessary
appeal to obtain a plaintiff's verdict. Such was the situation in one of
the two cases considered this year.' 6 A child was believed to have been
bitten by an insect. That night, several hours later, he became ill and was
taken to an emergency room in a nearby hospital. An intern on duty
learned that the defendant doctor had treated the child previously. He
called the defendant and then treated the child further. The child was
taken home and then died early the next morning. The defendant was
charged with improperly prescribing drugs, failing to properly attend the
child, prescribing medicine for the wrong disease, and failing to exercise
the standard of care required of the doctor. The jury returned a defen-
dant's verdict. The appeal was based on remarks made by defense coun-
sel to the effect that the plaintiff wanted the jury to find that the defen-
dant had "killed the child through negligence."'' It was held that the
word kill was a strong one but it also means simply to deprive of life
and in that sense was not improper argument.

The other case considered herein 7 went out by way of defendant's
motion for summary judgment, but only under a barrage of dissenting
opinions. Plaintiff suffered a fracture which did heal properly. After suit
was brought, the defendant doctor filed a motion for summary judgment

13. Dawson v. American Heritage Life Ins. Co., 121 Ga. App. 266, 173 S.E.2d 424 (1970).
14. Hospital Authority v. Haynes, 121 Ga. App. 537, 174 S.E.2d 364 (1970).
15. GA. CODE ANN. § 84-924 (Rev. 1970).
16. Rogers v. Black, 121 Ga. App. 299, 173 S.E.2d 431 (1970).
16.1. Id. at 301, 173 S.E.2d at 423.
17. Anderson v. Crippen, 122 Ga. App. 27, 176 S.E.2d 196 (1970).
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based solely on his own deposition. This motion was granted. The much
considered point that a motion for summary judgment cannot be based
on opinion evidence alone was raised once more. The defendant's testi-
mony was largely to do with the procedures she had followed and the
majority opinion points out that not all testimony from an expert need
necessarily be opinion testimony. One dissent points out that the mere
outlining of a procedure used does not show the absence of negligence
on the defendant's part. No criterion to measure the defendant's actions
was established.

RELEASE AND COVENANT NOT TO SUE

In many tort actions arising out of automobile collisions it is some-
times advantageous to both plaintiff and defendant to settle the property
damage claim but reserve the questions involved in the personal injury
claim until a later time. A practice exists among a number of insurers
to settle the property damage claim and take a release which makes note
of the fact that it pertains only to property damage. The danger of this
practice insofar as the plaintiff is concerned rests upon the theory of the
nature of a cause of action. It has been held for too long a time that a
single tort gives rise to but one cause of action for the courts to readily
accept the splitting of a cause of action in any such simple manner.'8 So
it is that one plaintiff during the survey period found a personal injury
claim barred by a "property release,"' 9 although in all likelihood no
party to the release realized any such result would be obtained. What
might appear at first brush to be a contrary opinion was reached where
a release purported to be in full settlement of all claims and was "medi-
cal-final" settlement.2 0 However, that was a release taken by the insurer
in a homeowner's policy. It did not purport to be a settlement of liability
of any kind. Such a medical payment was required under the policy
whether or not the insured was liable. In this case, both plaintiff and
defendant testified that the $500.00 paid to plaintiff was solely a pay-
ment for medical bills. In the action where the release was raised as a
defense, plaintiff was clearly proceeding on a theory of the negligence
of the insured.

Quite the opposite ultimate result was reached in another case 2'
wherein what would appear to have been a complete release was given.

18. Gregory v. Schnurstein, 212 Ga. 497, 93 S.E.2d 680 (1956).
19. Edwards v. Fincher, 122 Ga. App. 176, 176 S.E.2d 505 (1970).
20. Bryant v. Rushing, 121 Ga. App. 430, 174 S.E.2d 226 (1970).
21. Seaboard Const. Co. v. Clifton, 121 Ga. App. 247, 173 S.E.2d 436 (1970).
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This came about in circumstances wherein a minor was injured by two
joint tort-feasors. A release was given to one tort-feasor by the guardian
of the minor and was approved by the court of ordinary. Later, after
learning of the legal effect of the instrument (to release all joint tort-
feasors) the parties to the release entered into a reformation of the
document to cause it to be a covenant not to sue. This reformation was
approved by the court of ordinary. The release was raised by the second
tort-feasor by motion for summary judgment. The majority opinion held
that a jury question was involved as to whether the parties did what they
intended to do in the first instance. The dissenting opinion was to the
effect that the only possible remedy would be in a court of equity where
it would have to be found that a mistake was made in executing the
original release so that a gross injustice resulted as to one party and an
unconscionable advantage resulted to the other.2 2

The purpose of a covenant not to sue as contrasted with a release and
the construction of such instruments is vividly analyzed in one case
during the survey period.2 3 Injuries arose out of action of joint tort-
feasors. The insurer of one joint tort-feasor entered into a' covenant not
to sue with plaintiff. This was done without the consent of the insured
and no notice of this lack of consent was furnished to plaintiff as re-
quired by statute. 2 The ingenious approach taken by the remaining tort-
feasors was that this caused the instrument to fail as a covenant not to
sue and thus became a general release of one tort-feasor, thereby releas-
ing all joint tort-feasors. The difficulty with this approach is that a
covenant not to sue is determined to be such under laws of contract. That
is, it is to be construed by the intention of the parties thereto as shown
by the instrument. If the instrument reflects an intention to accept a
satisfaction of a part of a claim only, it is a covenant not to sue. If the
instrument shows an intention to relinquish a complete cause of action
and extinguish liability, it is a release. This intention is to be found in
the instrument and cannot, under these circumstances, be supplied by a
statute dealing with the invalidity of a covenant not to sue for failure to
give certain notice.

A "covenant not to sue" was given to a workmen's compensation
insurer and approved by the Board of Workmen's Compensation. 25

Later a suit in tort was filed against the insured employer. The employer
sought to have the court declare that the instrument was a release of all

22. GA. CODE ANN. § 37-204 (Rev. 1956).
23. Henderson v. Garbutt, 121 Ga. App. 291, 173 S.E.2d 445 (1970).
24. GA. CODE ANN. § 56-408.1 (Rev. 1971).
25. Harden v. Clarke, 123 Ga. App. 142, 179 S.E.2d 667 (1970).
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joint tort-feasors. The court held it was at most a covenant not to sue.
Where a release has been taken and is to be attacked in court, it is

necessary to render a return of any money received pursuant thereto.,

RESPONDEAT SUPERIOR

A plaintiff in a tort action might hope that a corporate officer who has
a motor vehicle turned over to him for his use without restriction would
thus subject the corporation to the doctrine of respondeat superior at any
time the corporate officer operates the vehicle. Such is not the case. The
contrary was held this year in a situation where the corporate officer had
unrestricted use of the vehicle but was not on or about corporate business
at the time of the collision in question.2

In recent years, several cases have gone to the appellate courts which
arose from situations where logging or pulpwood operations were in
effect and some person was injured by one of the vehicles used in such
business. This year one such case raised the issue of the existence of
respondeat superior2 s in what must be a fairly typical business arrange-
ment in such operations. The driver of the vehicle which allegedly caused
the wrongful death of plaintiffs mother was an employee of Mayhall.
Plaintiff alleged Mayhall was the agent of Shaner Lumber Company.
The company denied this, and claimed that Mayhall was an independent
contractor. The evidence showed that Mayhall and his crew were paid
by the lumber company; they were carried on the office payroll records
as employees; payroll deductions were made by the lumber company;
unemployment compensation was paid by the company; the men were
covered for workmen's compensation by an insurer of the lumber com-
pany; and, federal and state tax returns filed by the lumber company
listed Mayhall and his crew as employees. In rebuttal, evidence was
offered that Mayhall had no office or bookkeper and these services were
furnished by the lumber company but Mayhall had to bear the expenses
therefor. The court said this raised a jury question on the issue of respon-
deat superior.

There is a presumption that an owner of a motor vehicle who is riding
as a passenger therein has the right to control the action of the driver of
his vehicle and therefore through the doctrine of respondeat superior is
chargeable with the negligence of the driver in an action by the owner
against a third party. This most interesting presumption raised a number

26. Townsend v. Lewis, 122 Ga. App. 135, 176 S.E.2d 457 (1970).
27. Harper v. Brown, 122 Ga. App. 316, 176 S.E.2d 621 (1970).
28. Dye v. Copeland, 123 Ga. App. 119, 179 S.E.2d 558 (1970).
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of differing opinions in a case.29 The majority felt that the presumption
vanished in the light of actual evidence of the true relationship between
owner and driver. Dissenting opinions would not have allowed the pres-
umption to vanish in anywise other than in the jury room. Whatever the
correct rule on the weight and duration of inferences, the case at least
shows a most interesting circumstance wherein respondeat superior de-
termines liability for tortious conduct. Here the majority felt the evid-
ence was uncontradicted that the owner of the vehicle reserved no right
of control over the use of the vehicle, hence the relation was that of
bailor-bailee and precluded application of the doctrine of respondeat
superior. Another presumption relating to respondeat superior worth
mentioning here is the presumption that where it is shown that the
master's agent is driving a vehicle under the direction of the master, the
presumption arises that the driver is engaged in the master's business
and is within the scope of his employment. 3° It is not always so very clear
just whose business a driver is about under some circumstances. There
may be more than one prospective master in a situation which some-
times raises the borrowed servant rule. 3'

EXPERT TESTIMONY

A witness may give testimony which is opinion, provided facts have
been introduced into evidence upon which the opinion is based and
further provided that the witness is qualified as an expert in the field
wherein the investigation is conducted. Exactly how far it is necessary
to go in proving facts upon which the expert bases his opinion is not
always clear. A case which must be near the outer limit was decided
during the survey period.32 The expert gave an opinion as to the speed
of a vehicle. He had never seen the vehicles involved, never went to the
scene of the collision, but based his opinion on photographs only. It is
apparent that the opinion drawn by the expert can be one bordering on
the incredible such as was done by a trooper in giving his opinion of the
direction of travel of vehicles involved in a collision.3 The opinion is
nonetheless admissible for whatever weight the trier of fact sees fit to give
it.

It is important to remember that not all expert testimony need neces-
sarily be opinion testimony. A good example was the testimony of a

29. Floyd v. Colonial Stores, Inc., 121 Ga. App. 852, 176 S.E.2d 111 (1970).
30. Veal v. Paulk, 121 Ga. App. 575, 174 S.E.2d 465 (1970).
31. Cooper v. Plott, 121 Ga. App. 488, 174 S.E.2d 446 (1970).
32. American Home Assurance Co. v. Stephens, 121 Ga. App. 306, 174 S.E.2d 186 (1970).
33. Fuels, Inc. v. Rutland, 123 Ga. App. 23, 179 S.E.2d 290 (1970).
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doctor relating the procedures used in a certain operation." While the
expertness of a doctor was necessary to describe the technical proce-
dures, still it was no more than a recitation of the facts which occurred.

MISCELLANEOUS

In many tort cases arising out of automobile collisions one party or
the other will seek to rely upon a municipal ordinance to establish a
claim or a defense. Heretofore the rule in Georgia has been that munici-
pal ordinances must be alleged and proved as matters of fact .35 As shown
by the outcome of one case during this survey period36 the requirement
that such ordinances be pleaded in order to be proved no longer exists.
The opinion was based upon the Civil Practice Act and its pleading
requirements. The decision is most certainly in step with the Civil Prac-
tice Act and its purpose, to simplify pleading. On the other hand there
is considerable danger in such rules of pleading for those who will rely
on them to get by the pleading stage of a lawsuit without any real effort
and then find themselves in the middle of a trial without the means of
proving an ordinance upon which they rely. Prior to the Civil Practice
Act all parties would have been forced by the pleadings to at least
consider such proof in advance.

The status of illegitimate children in the eyes of the law is a thing often
criticized by laymen. On first brush this criticism seems justified. After
all, why should an innocent child suffer for an event it has no control
over whatsoever? Such criticism will be leveled by those so inclined at a
case dealing with our wrongful death statute. In Walker v. HallT3 1 an
action was brought by illegitimate children for the wrongful death of
their father. The court points out that our statute uses the term "child
or children" which term has previously been construed not to include
illegitimates. The portion of our statute dealing with wrongful death of
a mother and wife was amended in 1960 so that recovery was made
possible for illegitimates. However, the legislature did not see fit to so
amend the portion of the statute dealing with the wrongful death of a
father and husband. The court was unwilling, and correctly so, to func-
tion as a legislative body and change the meaning of this portion of the
statute. It may be that the legislature had in mind the greater case of
showing the relationship between an illegitimate child and its mother as

34. Anderson v. Crippen, 122 Ga. App. 27, 176 S.E.2d 196 (1970).
35. McDonald v. Lane, 80 Ga. 497, 5 S.E.2d 628 (1887).
36. Morgan v. Reeves, 226 Ga. 697, 177 S.E.2d 68 (1970).
37. 122Ga. App. II, 176 S.E.2d 246 (1970).
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compared to showing the relationship to its father. Equally as interesting
is the decision of the court of appeals dealing with the wrongful death
claim brought by a person claiming to be the virtually adopted child of
the two deceased parents." A virtual adoption arises out of an agreement
or contract and does not involve the legal proceedings for adoption. A
court of equity has the power to later declare such a child to be an
adopted child and thereby inherit. Even so this court holds that the child
cannot maintain a wrongful death action. Basically, the court says that
the wrongful death statute is to be strictly construed. Where it uses the
phrase "child or children" it does not mean virtually adopted children.
A dissenting opinion joined in by four members of the court expresses
the view that the statute setting up the procedure for legal adoption
which declares that adopted children will in all respects be treated as
children of natural bodily issue amends the wrongful death statute by
implication. Thus, where a court of equity decrees a virtual adoption,
as was done in this case, the child is entitled to all rights given him under
the law including a wrongful death claim when the amendment by impli-
cation of the wrongful death act is taken into account.

Torts which arise out of the keeping of animals always generate a
number of appellate decisions every year. The most interesting case this
year resulted in the partial change of a rule which was only recently
restated by the court of appeals. 9 The rule stated was that if domestic
animals are wrongfully in the place where they do the mischief com-
plained of, the master is liable even though he had no notice of the
propensity of the animal to do such an act. The case in which the rule
was stated involved a dog which bit the plaintiff. This year in another
dog case40 the rule was limited to domestic animals not including dogs.
That is, dogs as a class of animals do not come within the rule. Earlier
cases stating the rule made it apply to domestic animals such as oxen
and horses. The court felt that the ejusdem generis rule applied so as to
eliminate dogs. In principle this case seems to be a step backward. In a
day of ever more crowded living conditions even cats and dogs ought to
be more closely controlled to avoid injury to people and property. It is
questionable as to whether an animal owner is really entitled to notice
of his animal's tendency to do mischief. He at least ought to be charged
with the duty of due care to keep the animal in places where it rightfully
belongs and to suffer liability for the animal's acts when he fails to do

38. Limbaugh v. Woodall, 121 Ga. App. 638, 175 S.E.2d 135 (1970).
39. Caldwell v. Gregory, 120 Ga. App. 536, 171 S.E.2d 571 (1969).
40. Connell v. Bland, 122 Ga. App. 507, 177 S.E.2d 833 (1970).
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so. It may not even be unreasonable to hold the owner of an animal to
be an insurer as to damage done by the animal. That is, perhaps liability
ought to be absolute.

Perhaps the most gruesome case this year was one involving a suit
against a funeral home." A widow caused her deceased husband's body
to be exhumed. She then filed a lawsuit against the funeral home for
injuries and damages for failure to bury the body in the manner in which
she had engaged to be done. We were spared the details of her complaint
by the court's ruling that she was barred from bringing this action now
since she failed to bring it as a counterclaim in a suit by the funeral home
for burial expenses.

41. Leggett v. Gibson-Hart-Durden Funeral Home, Inc., 123 Ga. App. 224, 180 S.E.2d 256
(1971).


