
STATE AND LOCAL TAXATION

By GEORGE T. WILLIAMS*

The writer will follow the format laid out by the previous author of
the State and Local Taxation Survey.' All cases and statutes which can
be classified as dealing with property tax, either substantive or procedur-
al, will be treated under that heading. The same will be done for cases
dealing with sales and use tax. Finally, cases and statutes which do not
fall within either of these two classifications will be treated under a
category designated Other Taxes.

PROPERTY TAX

Certified to the supreme court was a question' dealing with exemption
from taxation of real property owned by a Hospital Authority but not
actually used as a part of the facilities of the Hospital. The court held
that the real property was public property, therefore exempt from ad
valorem taxation, even though legal title was not in the State, county or
municipality. This decision resolved a conflict in its earlier decisions
which had gone both ways on this question.

Justice Hawes, in a dissenting opinion,' argued persuasively that the
answer to the certified question was not to be found in prior decisions
but from an interpretation of the 1964 Act4 itself. He reasoned that when
the relevant provision of Ga. Code Ann. § 88-1803 (Supp. 1970)S grant-
ing the exemption is read in conjunction with Ga. Code Ann. § 88-
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2. Hospital Authority v. Stewart, 226 Ga. 530, 175 S.E.2d 857 (1970). The question was: "Is
real property held and owned by a public hospital authority, created under and by virtue of the
Hospital Authorities Law [Ga. L. 1941, p. 241, as amended, and as superseded by Ga. L. 1964,
pp. 499, 598, as amended (Code Ann. § 88-1801 et. seq.)], 'public property' within the meaning
of the Constitution of 1945, Art. VIl, Sec. I, Par. IV (Code Ann. § 2-5404) and Ga. L. 1946, p.
12, as amended (Code Ann. § 92-201) so as to be exempt from ad valorem taxation, where the
property itself is not a part of the hospital but its income is properly devoted to public purposes
(hospital operations) in the furtherance of the legitimate functions of the hospital authority?"

3. Id. at 539, 175 S.E.2d at 862.
4. GA. CODE ANN. §§ 88-1801 et seq. (Supp. 1970).
5. "Hospital Authorities shall be granted the same exemptions and exclusions from taxes as

are now granted to cities and counties for the operation of facilities similar to facilities to be
operated by hospital Authorities as provided for under the provisions of this Title. (Emphasis
supplied).
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1802(d) (Supp. 1970)6 the conclusion is inescapable that the General
Assembly intended to grant Hospital Authorities exemption from taxa-
tion only to the extent the Authorities operate facilities as described in
section 88-1802(d).

The supreme court held that all property owned by the Hospital Au-
thority is public property. Therefore, regardless of the use to which it is
put, it is exempt from ad valorem taxation. Query, whether that holding
should be extended as far as the court of appeals did in their subsequent
decision.7 They held that real property whose income went to the Au-
thority but the legal title was in a trustee was also public property,
therefore exempt from taxation.

In an extension of Delta Air Lines v. Coleman' the court held that
real property leased from a lessee of the State was subject to ad valorem
taxation.9 The taxpayer held a 30 year lease on a parcel of real estate he
had leased from the Jekyll Island State Park Authority which in turn
held a 99 year lease from a state agency. So, in effect, the property
passed through two non-taxable entities until it finally found a home
where it was subject to tax.

The reader will recall Register v. Langdale'0 which held there need be
no tender of taxes in order to maintain an equitable petition to enjoin
the collection of taxes provided no taxes were due at the time the petition
was filed. Contrary to what some might have hoped, this decision meant
exactly what it said. That is if no taxes are due then none need be
tendered. However, if taxes are due then the petitioner must pay, or offer
to pay, the amount he admits he owes. Otherwise, his petition will be
dismissed. This is exactly what happened in Harding v. City of
Decatur." But this does not imply there has been a return to the state
of law as it existed under Walker v. Burns. 2 Harding holds only that if
the taxes can be paid prior to the time suit is filed, then the admitted
amount must be paid or offered.

In a vigorous dissent, 13 Justice Felton argued that a distinction should

6. "The word 'project' includes the acquisition and construction of hospitals, sanitariums,
dormitories, clinics, housing accomodations, nursing homes, rehabilitation centers, extended care
facilities and other public health facilities for the use of patients, and officers and employees of any
institution under the supervision and control of any hospital Authority or leased by the hospital
Authority for operation by others to promote the public health needs of the community ....

7. Hospital Authority v. Stewart, 122 Ga. App. 497, 177 S.E.2d 270 (1970).
8. 219 Ga. 12, 131 S.E.2d 768 (1963).
9. Ferguson v. Leggett, 226 Ga. 333, 174 S.E.2d 913 (1970).
10. 226 Ga. 82, 172 S.E.2d 620 (1970).
II. 226 Ga. 474, 175 S.E.2d 507 (1970).
12. 220 Ga. 467, 139 S.E.2d 389 (1964).
13. Harding v. City of Decatur, 226 Ga. 474, 175 S.E.2d 507 (1970).
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be drawn between the petition where the taxpayer asserts his property
is unconstitutionally assessed and the petition where the taxpayer asserts
all property is unconstitutionally assessed. He reasons that in the latter
situation, it is impossible for the taxpayer to know the amount of taxes
he owes since the total assessed value of all property is unknown. There-
fore, if he is forced to make the payment or tender, then he can do no
more than make a wild guess and come up with some amount in order
to satisfy the equitable maxim.

In the November 1970 general election, the voters approved a consti-
tutional amendment to exempt from taxation all personal property used
in the home. Acting on this constitutional authority, the General Assem-
bly amended Ga. Code Ann. § 92-239 (Rev. 196 1)." The writer is sure
this comes as a relief to the board of tax assessors since the constitu-
tional assessment of this property was probably economically impossi-
ble.

The statute giving the taxpayer the right to arbitration was amended
in 1969 allowing him, or the board of tax assessors, to appeal to the
superior court if the difference between the valuation of the board of tax
assessors and the arbitrators exceeds $1,000.00.0. The taxpayer argued
this amendment was unconstitutional because it denied him his right of
appeal if the difference was less than $ 1,000.00. Reminding the taxpayer
that in Georgia the right of appeal is not absolute, the court upheld the
statute." In a case where the arbitrators evidently gave the taxpayer a
very favorable assessment, the taxpayer argued that since he had re-
quested arbitration prior to the effective date of the amendment to Ga.
Code Ann. § 92-6912 (Supp. 1970) the board of tax assessors had no
right of appeal. The court applied the law as it existed, while on appeal,
and held that the board did have the right of appeal. 7

Where demand for arbitration is made and the taxpayer appoints his
arbitrator and pays the amount of taxes he contends he owes but the
board of tax assessors fail to appoint their arbitrator, then his payment
will be deemed to be payment in full.' 8 The taxpayer demanded arbitra-
tion and appointed his arbitrator, an individual who also had an arbitra-
tion matter pending. The board of tax equalizers refused to accept him
because of his pending arbitration. But the court held this was not cause

14. Ga. Laws, 1971, p. 1.

15. GA. CODE ANN. § 92-6912 (Supp. 1970).
16. Hancock v. Board of Tax Assessors, 226 Ga. 570, 176 S.E.2d 102 (1970).
17. Board of Tax Assessors v. Alexander Bros. Lumber Co., 121 Ga. App. 800, 175 S.E.2d

919 (1970).
18. Miller v. Mitchell, 226 Ga. 892, 178 S.E.2d 175 (1970).

1972]
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for the arbitrator being unacceptable." Ga. Code Ann. § 92-6912
(Supp. 1970) requires only that an arbitrator be a free-holder. The fur-
ther obligation that he not be related by blood or marriage to the tax-
payer seeking arbitration is read into the statute. These are the only
requirements.

SALES AND USE TAX

The taxpayer in Hawes v. National Services Industries, Inc. 0 con-
tended that eight different transactions it had engaged in were exempt
from sales and use tax under Ga. Code.Ann. § 92-3406a (Rev. 1961)2"
prior to the 1965 amendment.22 Without detailing each of the specific
transactions, it is sufficient to say they involved, ultimately, the shipping
of items outside the state of Georgia for use in a foreign state.

Of the eight transactions only one was held to be exempt. That was
where truck chassis were purchased outside Georgia, stored, and ulti-
mately used in Georgia in making completed trucks for use outside the
State. The court distinguished Macon Machine Shop, Inc. v. Hawes 2

reasoning that Macon Machine Shop involved materials purchased in
Georgia; therefore, it required no application of the "in and out" exclu-
sion. The court disposed of the contention that a taxable event occurred
in Georgia by reason of fabrication stating that "the chassis themselves
were not fabricated in Georgia, but merely attached to bodies fabricated
in Georgia. '

"24

By way of dictum, the court of appeals stated that personal property
originally produced in Georgia and its presence in Georgia is at all times
explained by the taxpayer by an intention to ship it out of the State and

19. Hill'v. Board of Tax Equalizers, 227 Ga. 145, 179 S.E.2d 243 (1971).
20. 121 Ga. App. 775, 175 S.E.2d 34 (1970).
21. "It is not the intention of this chapter to levy a tax upon articles of tangible personal

property imported into this State or produced or manufactured in this State for export, the repair-
ing or storage of such property in the State for use in another State, nor is it the intention of this
Chapter to levy a tax on bona fide interstate commerce. It is, however, the intention of this Chapter
to levy a tax on the sale at retail, the use, the consumption, the distribution, and the storage to be
used or consumed in this State of tangible personal property after it has come to rest in this State
and has become a part of the mass of property in this State. (Acts 195 1, pp. 360, 370.)"

22. GA. CODE ANN. § 92-3406a (Supp. 1970) as amended reads as follows: "It is the intention
of the General Assembly in enacting this Chapter to exercise its full and complete power to tax the
retail purchase, the retail sale, the rental, the storage, the use and the consumption of tangible
personal property and the services herein described, except to the extent prohibited by the Constitu-
tions of the United States and of Georgia and to the extent of specific exemptions provided
elsewhere in this Chapter. (Acts 1951, pp. 360, 370; 1965, pp. 13, 15.)"

23. 118 Ga. App. 280, 163 S.E.2d 440 (1968).
24. 121 Ga. App. at 778, 175 S.E.2d at 37.
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it is shipped out of the state while still identifiable as the personal prop-
erty originally produced, then it comes within the exemption. The su-
preme court granted certiorari for it felt necessary, in view of this lan-
guage, to restate the rule that purchases from sellers in Georgia are
taxable whether or not designated for future shipment outside the
State.

25

In the alternative, National Services26 claimed a credit for the taxes it
had paid in the foreign states. But the court held that Ga. Code
Ann. § 92-3412a (Rev. 1961) allows a credit only when the taxable
event first occurs in another state. Consequently the taxpayers claim for
a credit for taxes paid in the foreign state following the taxable event in
Georgia could not be allowed.

In calculating the sales tax to be paid on gasoline sold the taxpayer,
a retail dealer, did not include as a part of the retail sales price the fed-
eral excise taxz7 or the motor fuel tax." The court of appeals held that
the federal excise tax is a part of the retail sales price because that tax is
imposed further up the chain of distribution and not at the point where
the sale is made to the consumer. However, the motor fuel tax must be
passed on to the consumer; therefore, it is not part of the retail sales price
upon which the sales tax is to be calculated.29

Ga. Code Ann. § 92-3403a(c)(2)(n)(2) (Supp. 1970) exempts from
sales and use tax the sale of machinery used directly in the manufacture
of tangible personal property when that machinery is incorporated into
a manufacturing plant presently existing in Georgia. The key word of
course is "directly" and in Hawes v. Custom Canners, Inc. 3

0 the court
examined six items purchased by Custom Canners and found that five
were not used "directly" in the manufacturing process. The dividing line
between what is used "directly" in the manufacturing process and what
is not used "directly" is rather difficult to discern. However, a rule of
thumb could be that if the machinery, or its product, comes into direct
contact with the item being manufactured then it meets the statutory
qualification. Otherwise, it would not be used "directly" in the manu-
facturing process a.3

25. National Serv. Indus., Inc. v. Hawes, 227 Ga. 221, 179 S.E.2d 765 (1971).
26. 121 Ga. App. 775, 175 S.E.2d 34.
27. 26 U.S.C. § 4081 (1954).
28. GA. CODE ANN. §§ 92-1401 et seq. (Rev. 1961).
29. State v. Thoni Oil Magic Benzol Gas Stations, Inc., 121 Ga. App. 454, 174 S.E.2d 224

(1970), affd, State v. Thoni Oil Magic Benzol Gas Stations, Inc., 226 Ga. 883, 178 S.E.2d 173
(1970).

30. 121 Ga. App. 203, 173 S.E.2d 400 (1970).
31. An air compressor was held to be used "directly" as it was necessary to create a counter-

pressure in the apparatus through which the liquid was put in the cans. On the other hand a steam

19721
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When an automobile dealer uses a new automobile for more than six
months a rebuttable presumption is raised that he is using it for purposes
other than retention, demonstration, or display while holding it for sale32

and he owes a sales tax.3 3 A taxpayer who made scale models of buildings
and surrounding area for architects, real estate developers, and advertis-
ing agencies was held to be engaging in a personal service transaction
and no sales tax need be collected.34

The bracket system of collecting sales and use tax was attacked by
certain retailers in Hawes v. Phillips.3 5 They contended that under the
Act 36 they are required to compute the sales tax on three per cent of the
sum total of their gross sales. Since the bracket system requires them to
compute the sales in a different manner, it is not within the intent of the
General Assembly and should be stricken. The court upheld the bracket
system but made it clear that the system cannot require the collection
and payment of more than the closest whole cent of tax.

The Commissioner assessed an employee of the corporation for sales
and use tax deficiencies of the corporation. The employee appealed the
assessment to the superior court and made a motion to dismiss on the
ground the Commissioner failed to make factual findings of his liability
under the statute.3 7 The superior court granted his motion but was
reversed by the court of appeals. It held that an assessment under the
statute enjoys the same legal status it would against the corporation, i.e.,
it is deemed to be prima facie correct therefore the employee carries the
burden of rebutting it."s The same reasoning was applied in reversing a

generator and boiler was held not to be used directly as the steam never touched the cans. It was
used to heat water which in turn was sprayed on the cans.

32. GA. CODE ANN. § 92-3410a(a) (Supp. 1970).
33. Bailes Oldsmobiles, Inc. v. Hawes, 122 Ga. App. 395, 177 S.E.2d 170 (1970), cert. denied.
34. Hawes v. Dimension, Inc., 122 Ga. App. 190, 176 S.E.2d 602 (1970), cert. denied.
35. 122Ga. App. 714, 178 S.E.2d 759 (1970).
36. GA. CODE ANN. §§ 92-3402aetseq. (Rev. 1961).
37. GA. CODE ANN. § 92-3451a (Rev. 1961). "Any officer or employee of any corporation

who has control or supervision of collecting from purchasers amounts required under the Georgia
Retailers' and Consumers' Sales and Use Tax Act (Chapter 92-34A), as now or hereafter amended,
or collecting from employees the taxes required under the Current Income Tax Payment Act of
1960 (Chapter 92-33B) as now or hereafter amended, and of accounting for and paying over said
amounts and taxes to the State Revenue Commissioner, and who wilfully fails to collect such
amounts, or truthfully account for and pay over such amounts to the State Revenue Commissioner,
or who wilfully attempts to evade or defeat any obligation imposed under said Chapters, shall be
personally liable for an amount equal to the amount evaded, or of the amount not collected, or
not accounted for or paid over.

"The liability herein prescribed shall be paid upon notice and demand by the Commissioner, or
his delegate, and shall be assessed and collected in the same manner as the tax in connection with
which the act, or failure to act, under this section occurs or has occurred. (Acts 1960, p. 210.)"

38. Hawes v. LeCraw, 121 Ga. App. 532, 174 S.E.2d 382 (1970), cerl. applied.
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directed verdict for the corporate officer assessed under the same stat-
ute.39

Ga. Code Ann. '§ 92-3432a (Rev. 1961) provides that when a dealer
fails to render a sales tax return or renders one that is false or fraudulent,
the Commissioner shall give the dealer ten days notice to appear before
him with such books, records and papers as he may require. The tax-
payer contended this ten day notice is a condition precedent to a legal
assessment. The court held the notice is not required where the taxpayer
has voluntarily opened his records to the field auditors.4 0

In a 5-4 decision the court split on the interpretation of the statute4'
providing for suits for refunds. However, both the majority and minority
agreed that the State's actions in the case were unconscionable.' 2 The
Commissioner, acting through his agents, issued a sales tax execution
against the taxpayer which was executed and to which the taxpayer filed
an affidavit of illegality bond and tendered the amount he admitted
owing. The agent made a false entry on the execution to the effect there
was no personal property on which to levy. He then had a garnishment
issue against a savings and loan association where taxpayer had suffi-
cient sum on deposit to completely pay off the execution. The taxpayer
filed his suit for refund setting out the above facts, all of which the
Commissioner admitted. The majority concluded that the taxpayer was
not entitled to summary judgment because Ga. Code Ann. § 92-8436
(Rev. 1961) provides only for a refund where there has been first an
erroneous or illegal assessment and then a collection. The minority felt
that the statute provided for a refund where there was an erroneous or
illegal assessment or where there was an erroneous or illegal collection.
Had the minority viewpoint prevailed the taxpayer would have been
entitled to summary judgment since the Commissioner admitted the
illegal collection.

OTHER TAXES

The 1971 session of the General Assembly substantially amended the
income tax laws . 3 Without detailing the numerous amendments a few
examples are as follows. The dependent exemption was raised from
$600.00 to $700.00. The definition of "gross income" was changed so
that it is now defined to be the taxpayers federal adjusted gross income

39. Blackmon v. Ross, 123 Ga. App. 89, 179 S.E.2d 548 (1970).
40. Anderson v. Blackmon, 123 Ga. App. 128, 179 S.E.2d 657 (1970), cert. denied.
41. GA. CODE ANN. § 92-8436 (Rev. 1961).
42. Hawes v. Bigbie, 123 Ga. App. 122, 179 S.E.2d 660 (1971), cert. denied.
43. Ga. Laws, 1971, p. 605 .
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with certain described adjustments. When the Internal Revenue Code of
1954 is referred to in the Act, it is to mean as it existed on January I,
1971. The statute44 imposing a license or occupation tax upon foreign
corporations was amended so as to define the phrase "volume of busi-
ness." Our laws mirror society and, reflecting the change from rural
to urban, the General Assembly repealed the tax on rolling stores. 6

44. GA. CODE ANN. § 92-2403 (Rev. 1961).
45. Ga. Laws, 1971, p. 665.
46. Ga. Laws, 1971, p. 348.


