
APPELLATE PRACTICE AND PROCEDURE

By J. D. FLEMING, JR.*

The Appellate Practice Act of 1965 (hereinafter called the "APA")
was intended by the General Assembly to eliminate the dismissal of
appeals on technicalities and to promote decisions by the appellate
courts on the merits.' With an air of high hope in an early case decided
under the APA, Judge Hall said the new rules "were not adopted to set
traps and pitfalls by way of technicalities for unwary litigants." 2 While
the APA did eliminate some technicalities, however, it rapidly became
apparent that the supreme court would not give free rein to liberal
construction of the rules. New "pitfalls for the unwary" were quickly
uncovered. Though the decisions of the supreme court establishing the
new technicalities have been regularly and vigorously criticized3 and the
General Assembly attempted to overcome some of those decisions,' these
efforts have had little noticeable effect. Repeated criticism thus would
serve little purpose and no effort is made in this survey to comment on
the supreme court's strict construction of the APA, which, by now, has
become a clear fact of life at the appellate bar. Instead, this survey only
attempts to report the year's results of that construction.

In all fairness to the supreme court, it should be noted that for the
most part, the survey period did not disclose any pitfalls of great and
general significance for the appellate practitioner. That is not to say that
no appeals were dismissed on technicalities not apparent on the face of
the APA, and in fact the converse is true. Most of these dismissals,
however, could have been avoided by careful attention to a few rules
which became clear from supreme court cases decided well before this
survey period.

FAILURE TO SPECIFY JUDGMENT

In 1966, the supreme court construed APA Section 4 as requiring that
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I. GA. CODE ANN. § 6-905 (1967).
2. Chambliss v. Hall, 113 Ga. App. 96, 98, 147 S.E.2d 334, 337 (1966).

3. See generally Reaves, Appellate Practice. Annual Survey of Georgia Law, 21 MERCER L.

REV. 257 (1970); Beaird, Practice and Procedure, Annual Survey of Georgia Law, 20 MERCER L.

REV. 181 (1969); Smith and Smith, Practice and Procedure-Appellate, Annual Survey of Georgia
Law, 19 MERCER L. REV. 160 (1968).

4. Joiner v. State, 223 Ga. 367, 155 S.E.2d 8 (1967) voided Ga. Laws, 1967, p. 220 which
attempted to eliminate some of the pitfalls. Fahrig v. Garrett, 224 Ga. 817, 165 S.E.2d 126 (1968)

nullified, by construction, Ga. Laws, 1968, p. 1074 which was intended to be remedial.
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the notice of appeals must specify that the appeal is taken from a partic-
ular judgment.' A notice of appeal from a verdict thus is deficient and
the appeal will be dismissed. Such a defect is fatal in that the notice of
appeal cannot be amended after the time for filing, so as to specify the
judgment from which the appeal is taken.' Even a mention of the final
judgment in the notice is not enough if the notice does not specifically
state that the appeal is taken from that judgment.7 These principles were
established in 1966 and were not affected by the efforts of the General
Assembly to modify them in 1968.8 Nevertheless, during the current
survey period, some appellants persisted in appealing from directed
verdicts.

In Teppenpaw v. Blalock,' the notice of appeal, as originally drawn,
stated that the appeal was "from the verdict and judgment of the Clarke
Superior Court on October 13, 1969." The words "and judgment" had
been stricken with a pen. The court of appeals stated that there is a
presumption that all alterations were made before the notice was filed
in the trial court, and concluded that the notice effectively specified only
an appeal "from the verdict of the Clarke Superior Court." Since an
appeal cannot be taken from a directed verdict, the appeal was dis-
missed. On certiorari, the supreme court affirmed."° Those who wish to
be optimistic about changes in the attitude of the supreme court may
derive some slight hope from the statement that:

After further study and consideration, we are of the opinion that the
case is controlled by the full-bench decision of this court in Davis v.
Davis, 224 Ga. 740, 164 S.E.2d 816. All the members of this court do
not agree that the judgment in the Davis case is incorrect. Thus we are
bound by that decision and must affirm the judgment of the Court of
Appeals."

Davis reiterated the rule that mention of the judgment in the notice
without specifying an appeal from that judgment is not enough. The
above quotation thus might be taken as an indication that some mem-
bers of the supreme court are of the opinion that the notice of appeal

5. Interstate Fire Ins. Co. v. Chattam, 222 Ga. 436, 150 S.E.2d 618 (1966).
6. Id.
7. Williams v. Keebler, 222 Ga. 437, 150 S.E.2d 674 (1966).
8. Ga. Laws, 1968, p. 1074 was rendered ineffective by the construction applied in Fahrig v.

Garrett, 224 Ga. 817, 165 S.E.2d 126 (1968), criticized in Reaves, Appellate Practice, Annual
Survey of Georgia Law, 21 MERCER L. REV. 257, 263 (1970).

9. 121 Ga. App. 320, 173 S.E.2d 442 (1970).
10. Teppenpaw v. Blalock, 226 Ga. 619, 176 S.E.2d 711 (1970).
11. Id.
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should be held sufficient if it makes clear what judgment is appealed
from even if the notice does not state directly that the appeal is from
that judgment. ,That hope, however, seems to be largely dispelled by a
later case, Smith v. Sorrough. 1

In Sorrough, the court of appeals had upheld the notice of appeal
which stated the appeal was from "the order of the Superior Court of
Clarke County, Georgia, dated January 13, 1970, sustaining a motion
. . .for directed verdict .... ,,13 The court of appeals reasoned that
the only order bearing the date of January 13, 1970, was the judgment
of the court based on the directed verdict, and concluded that the appeal
was clearly from the judgment, rather than from the verdict. On certior-
ari, the supreme court reversed. 4 The supreme court agreed with the
court of appeals that the only written judgment in the records was the
judgment on the directed verdict, dated January 13, 1970, but concluded
that this was not enough.

The fact that the only signed judgment, the judgment on the directed
verdict, is dated January 13, 1970, does not prove that the plaintiff
appealed from that judgment instead of the order granting the motion
for directed verdict. The record shows that by oral order the trial court
granted the motion to direct a verdict. Since the order was oral it could
not bear a date, but the record shows that it, too, transpired on January
13, 1970. Under this situation, we can only conclude that the notice of
appeal meant what it said, that the appeal is "from the order * * *
dated January 13, 1970, sustaining a motion on behalf of the defendant
for a directed verdict."' 5

Sorrough indicates that little comfort can be implied from the supreme
court's comment in Teppenpaw. Appellant's counsel thus would be well-
advised to continue to exercise supreme caution in stating exactly and
beyond dispute what judgment is the subject of the notice of appeal.

LAW OF THE CASE

In Hill v. Willis,"6 decided in 1968, the supreme court made it clear
that the rule of the law of the case was still alive as to rulings of the trial
court from which no appeal was taken. The most common application
of this rule involves an appeal from a judgment after denial of a motion

12. 226 Ga. 744, 177 S.E.2d 246 (1970).
13. Sorrough v. Smith, 121 Ga. App. 882, 175 S.E.2d 926 (1970).
14. 226 Ga. 744, 177 S.E.2d 246 (1970).
15. Id. at 745, 177 S.E.2d at 247.
16. 224 Ga. 26, 161 S.E.2d 281 (1968).
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for new trial. The appeal will be dismissed if the appellant fails to
preserve his grounds of appeal either by appealing from the denial of the
motion for new trial or by appealing from the final judgment and enu-
merating error on the denial of the motion. 7 If not all grounds of the
motion for new trial are brought within the enumerations of error, the
law of the case rule applies to those which are omitted but not to any
ground which is incorporated in the enumerations of error."8 In order
to avoid a law-of-the-case dismissal, the notice of appeal must be highly
specific, as in the case of any other appeal. Even if the appellant enumer-
ates error on matters which were ruled on by the judge in deciding the
motion for new trial, the notice of appeal is deficient if it does not
specifically state that the appeal is from the denial of the motion for new
trial or specifically enumerate the ruling on the motion as error.'9 As in
any other case, deficiencies in the notice or enumerations cannot be
cured by amendment after the time allowed for filing.20

The law of the case rule applies when there is no enumeration of error
on or appeal from the ruling on a motion for new trial, even if an appeal
is taken from the denial of a motion for a judgment notwithstanding the
verdict. 21 The denial of a motion for new trial constitutes a finding that
the verdict was not against the weight of the evidence and this becomes
the law of the case if that decision is not appealed. If the verdict was
not against the weight of the evidence, clearly there was evidence to
support the verdict. Judgment notwithstanding the verdict thus is pre-
cluded since such a judgment may be entered only if there was no evid-
ence to support the verdict. 22 Aside from the foregoing "classical"
applications of the rule of the law of the case, the rule was applied in
dismissing appeals in cases involving two successive motions on similar
grounds. In Consolidated Pecan Sales Co. v. Savannah Bank & Trust
Co., 2 3 the trial court denied a motion to dismiss and shortly thereafter
denied a second motion which was based on the same grounds. In an
appeal from other subsequent rulings, the appellant enumerated error on
the denial of the first motion, but not on the denial of the second. The
court of appeals held that the denial of the second motion, unexcepted
to, established the law of the case and precluded any review of the ruling
on the first motion.2 4

17. Tiller v. State, 224 Ga. 645, 164 S.E.2d 137 (1968).
18. Jones v. State, 225 Ga. 114, 166 S.E.2d 350 (1969).
19. Mullis v. Mullis, 227 Ga. 297, 180 S.E.2d 543 (1971).
20. Id.
21. Burnet v. Bazemore, 122 Ga. App. 73, 176 S.E.2d 184 (1970).
22. Id. at 75, 176 S.E.2d at 186.
23. 122 Ga. App. 536, 177 S.E.2d 808 (1970).
24. Id. at 539, 177 S.E.2d at 810.
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In American Liberty Insurance Co. v. Sanders,25 the appellant en-
countered a series of problems"6 with trial procedure which, though in-
teresting, are beyond the scope of this survey. The points relevant to the
present discussion are that the appellant moved to dismiss the com-
plaint on the ground that it failed to state a claim; the denial of that
motion was not enumerated as error on an appeal from a subsequent
ruling; after the appeal, the appellant moved, inter alia, to set aside
the final judgment under Section 60(d) of the Civil Practice Act, that
motion was denied, and an appeal was taken. The court of appeals held
that the Section 60(d) motion to set aside could not have been granted
unless the complaint showed affirmatively that the plaintiff had no
claim. The failure of the appellant to enumerate error in the first appeal
on the denial of its motion to dismiss established the law of the case that
the complaint did state a claim. This prevented a review in the second
appeal of the trial court's ruling that the complaint did not show affir-
matively that there was no claim.2

DELAY IN TRANSMITTING RECORD

During the past survey period, the supreme court did not waiver in
its often-criticized 28 view that late filing of the transcript constitutes an
affirmative showing that ensuring delay in transmitting the record to the
appellate court was caused by the appellant, requiring dismissal of the
appeal. 29 At least seven appeals were dismissed during this period under
this rule.

It is proper for the trial court to grant exparte extensions of time for
the filing of the transcript, 30 but not a nunc pro tunc order extending the
time after it has expired. 3' Even when a timely extension is granted, the
appeal will be dismissed if the appellee shows that the appellant was
responsible for delay in preparing the transcript. 32

If the appellant directs the clerk to include the transcript in the record

25. 122 Ga. App. 407, 177 S.E.2d 176 (1970).
26. Id. at 408-10, 177 S.E.2d at 177-79.
27. Id. at410, 177 S.E.2d at 178.
28. Reaves, Appellate Practice. Annual Survey of Georgia Law, 21 MERCER L. REV. 257, 262-

63 (1970); Beaird, Practice and Procedure, Annual Survey of Georgia Law, 20 MERCER L. REV.
181, 182-86 (1969); Smith and Smith, Practice and Procedure-Appellate, Annual Survey.of
Georgia Law, 19 MERCER L. REV. 160-61 (1968).

29. Fahrig v. Garrett, 224 Ga.117, 818, 165 S.E.2d 126, 127 (1968).
30. Rogers v. McDonald, 226 Ga. 329, 175 S.E.2d 25 (1970).
3 1. Baxter v. Long, 122 Ga. App. 500, 177 S.E.2d 712 (1970).
32. Cox Enterprises, Inc. v. Southland, Inc., 226 Ga. 794, 177 S.E.2d 653 (1970).
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and there is, in fact, no transcript, the appeal will be dismissed if delay
in submitting the record results.33 When a delay in transmitting the
record results from failure of the appellant to pay court costs, the appeal
will be dismissed.3 4 Even if the appellant files a pauper's affidavit that
he is unable to pay costs, the appeal will be dismissed if the appellant
does not obtain an extension of time for filing the transcript and does not
file a timely substitute under the provisions of Ga. Code Ann. § 6-805
(1967).3

REVIEW OF INTERLOCUTORY ORDERS

A number of interlocutory appeals were dismissed during this survey
period because the appellant failed to obtain a required certificate of
immediate review36 from the trial judge.37 The principles behind these
decisions have been discussed at length elsewhere 8 and a review here is
unnecessary.

Among the more interesting specific applications of these principles
is Strayhorn v. Forsyth County Department of Family & Children
Services.3 9 Strayhorn involved an appeal from an order in which the
juvenile court found that appellant's children were neglected, awarded
temporary custody to the Department of Family and Children Services,
left three children with the appellant under Department supervision, and
placed the fourth child with the Department "until further order." The
court of appeals held that since the juvenile court had not ruled on
permanent custody of the children, the matter was still pending below,
and dismissal of the appeal was required in the absence of a certificate
of immediate review.40

In Martin v. McCartney' the appeal was-from a judgment sustaining
a motion to dismiss a protest in a processioning proceeding. The court
of appeals pointed out that unless the return of the processioners is made

33. Kennedy v. Savannah News-Press, Inc., 122 Ga. App. 175, 176 S.E.2d 540 (1970).
34. Jacobs v. Shiver, 226 Ga. 284, 174 S.E.2d 415 (1970).
35. Richardson v. Nu-Way Cleaners & Laundry, 121 Ga. App. 425, 174 S.E.2d 202 (1970).
36. GA. CODE ANN. § 6-701(a)(2) (Rev. 1964).
37. E.g., Carlisle v. Carlisle, 227 Ga. 221, 179 S.E.2d 769 (1971) (plea to the jurisdiction

overruled); Thompson v. Consumer Credit of Valdosta, Inc., 123 Ga. App. 281, 180 S.E.2d 595
(1971) (answer of garnishee struck); Mathewsv. Mathews, 121 Ga. App. 725, 175 S.E.2d 126 (1970)
(default judgment set aside).

38. Reaves, Appellate Practice, Annual Survey of Georgia Law, 21 MERCER L. REv. 257-62
(1970).

39. 121 Ga. App. 444, 174 S.E.2d 216 (1970).
40. Id.
41. 122 Ga. App. 785, 178 S.E.2d 747 (1970).
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the judgment of the court, the plat is only prima facie correct, and the
"issues are still open for determination in any subsequent litigation."42

If the return of the processioners later should be made the judgment of
the court, an appeal then could be taken.43 Meanwhile, of course, the plat
stands as prima facie proof of the location of the property line in any
subsequent dispute."

Strayhorn and Martin represent somewhat unusual situations in
which substantial rights of the parties were clearly affected by an inter-
locutory order. In Strayhorn, the appellant lost custody of his children
"temporarily" until further order of the court. In Martin, the adjoining
landowner was faced with having prima facie proof of his property line
stand on the record without any direct means of making an effective
protest, though he presumably could join the issue by applying for pro-
cessioning himself. In spite of the burdens imposed on the appellants,
however, the rulings of the court of appeals in these two cases cannot
be criticized. Had the appellant attempted to obtain a certificate from
the trial judge and failed, a different question might be presented.45 A
casual survey of the interlocutory appeals decided so far, however, indi-
cates that the major problem is not the refusal of trial judges to certify
orders which do substantially affect the rights of the parties. Instead,
there seems to be a strong tendency on the part of some trial judges to
certify virtually any interlocutory order in spite of the continuing cau-
tions by the appellate courts that "certifications for immediate review
by trial judges should be given sparingly and only in close cases where
real doubt exists as to the merits of the motion, otherwise they become
only a vehicle for delay.

42. Id. at 786, 178 S.E.2d at 748.
43. Id.
44. GA. CODE ANN. § 85-1606 (Rev. 1970).
45. In Lee v. Smith, 119 Ga. App. 808, 168 S.E.2d 880 (1969), the appellant apparently

requested that the appeal be considered even though the trial judge had refused to give a certificate.
The court of appeals stated, without citing authority, that "the trial judge in determining whether
an otherwise interlocutory order might be reviewed prior to Final judgment is apparently given carte
blanche authority," and dismissed the appeal. Id. at 808, 168 S.E.2d at 881. The federal courts
have given limited attention to this problem. In D'Ippolito v. Cities Service Co., 374 F.2d 643 (2d
Cir. 1967), the Second Circuit denied a petition for mandamus which sought to require the trial
judge to certify an appeal, stating that "we cannot conceive that we would ever mandamus a district
judge to certify an appeal under 28 U.S.C. § 1292(b) in plain violation of the Congressional
purpose that such appeals should be heard only when both the courts concerned so desire." Id. at
649. In ACF Indus., Inc. v. Guinn, 384 F.2d 15 (5th Cir. 1967), the Fifth Circuit did not mandamus
the district judge to certify the appeal, but it did review the interlocutory orders themselves, found
that the judge had abused his discretion in entering the orders, and issued a writ of mandamus
requiring the judge to take corrective action.

46. Levenson v. Barutio, 121 Ga. App. 747, 175 S.E.2d 162 (1970).
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There seems to be reason to question the rationale of the court of
appeals in one case involving the appealability of an order dismissing
one of several defendants. On oral argument in Robinson v. Bomar,47

the question was raised as to whether or not a certificate of immediate
review was essential to the appeal. The court held that it was not since
the claim against the dismissed defendant was upon a joint and several
cause of action. Primarily on the authority of pre-Civil Practice Act
cases, the court held that the order of dismissal was "a final one, leaving
the action pending in the trial court a different one from that which
would have resulted if she had been and had remained a party thereto." 8

The court did not state whether or not the trial judge had entered final
judgment as to the dismissed defendant under Section 54(b) of the Civil
Practice Act. Had that been done, the appeal would have been proper
without a certificate of review.49 Without the entry of a judgment under
Section 54(b) and without a certificate for immediate review, however,
the appeal should have been dismissed as premature.50

Decisions of the federal courts indicate that the reasoning of
Residential Developments, Inc. v. Dodd5I rather than Robinson v.
Bomar 2 is likely to prevail in future appeals from orders dismissing
fewer than all defendants. Under the APA, a judgment is final for pur-
poses of determining appealability only when "the cause is no longer
pending" in the trial court.5 3 Even if some, but not all, defendants are
dismissed, it is clear that the action is still pending in the trial court
whether it be on a joint or joint and several cause of action. The dis-
missal thus should not constitute a final judgment so as to permit an
immediate appeal. This approach was taken by a number of federal
courts prior to the enactment of Fed. R. Civ. P. 54(b).1

Rule 54(b) in its original form caused some confusion when multiple
parties were involved since the rule expressly applied only to multiple

47. 122 Ga. App. 564, 177 S.E.2d 815 (1970).
48. Id. at 566, 177 S.E.2d at 817.
49. Sanders v. Culpepper, 226 Ga. 598, 176 S.E.2d 83 (1970). Sanders applied the same ra-

tionale as Robinson v. Bomar and may well have misled the court of appeals which cited Sanders
in support of its ruling. Sanders clearly involved a final judgment under Civil Practice Act § 54(b),
however. Id. at 599, 176 S.E.2d at 85.

50. Residential Dev., Inc. v. Dodd, 122 Ga. App. 674, 178 S.E.2d 333 (1970). The court
distinguished Sanders v. Culpepper, 226 Ga. 598, 176 S.E.2d 83 (1970), on the ground that that
case involved a final judgment under Civil Practice Act § 54(b).

51. 122 Ga. App. 674, 178 S.E.2d 333 (1970).
52. 122 Ga. App. 564, 177 S.E.2d 815 (1970).
53. GA. CODE ANN. § 6-701(a)(1) (1967).
54. 6 J. MOORE, FEDERAL PRACTICE 54.34[l] (1966).
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claims, 5 and in 1961, Rule 54(b) was amended in order to eliminate
these difficulties."6 Civil Practice Act Section 54(b) is identical to Fed.
R. Civ. P. 54(b) as amended in 1961. Under that rule, no order which
adjudicates the rights and liabilities of fewer than all parties constitutes
a final judgment unless the trial court expressly directs the entry of a
final judgment. It thus seems likely that the holding of Robinson v.
Bomar 7 may be misleading and that the supreme court will instead rule,
in a proper case, that no appeal will lie from any order dismissing fewer
than all defendants absent a judgment under Civil Practice Act Section
54(b) or a certificate of immediate review. 8

Three decisions clarified technical matters pertaining to the certificate
of immediate review. The certificate is adequate if it states that immedi-
ate review "may" be had, rather than using the words of the statute,
i.e., "should" be had. 9 An order allowing 30 days to appeal from an
interlocutory order, however, is not a valid certificate. 0 Ga. Code Ann.
§ 102-102(8) (Rev. 1968) applies to the issuance of the certificate so that
the certificate is valid if the ten day limitation falls on Sunday, Monday
is a legal holiday, and the certificate is obtained the following day."

The proper method for review of the denial of a summary judgment
was the subject of several cases decided during this survey period. The
courts continued to state the clear rule that the sole method of testing
the denial of a summary judgment is by a direct appeal with a certificate
of immediate review."2 The supreme court held that this rule applies even
when summary judgment has been granted as to part of the case and an
appeal is taken from that judgment. The appellee cannot obtain review

55. Id. at 54.34 [2].
56. Id. at 54.01 [13], p. 7 (Supp. 1970).
57. 122 Ga. App. 564, 177 S.E.2d 815 (1970).
58. Until the supreme court rules on this point, the cautious appellant might be well advised

not to rely solely on a certificate of immediate review, though approval of that approach is implied
by Residential Dev., Inc. v. Dodd, 122 Ga. App. 674, 178 S.E.2d 333 (1970), and cases cited therein.
The committee note to the 1961 amendment of Fed. R. Civ. P. 54(b) pointed out that some federal
courts had indicated that review of dismissals in multiple party cases might be available under 28
U.S.C. §1292(b) (1964), the federal equivalent of Georgia's procedure for review on a certificate
of the trial judge. The committee recommended that Rule 54(b) should be held the exclusive
procedure for review of dismissals in multiple party cases. See 6 J. MOORE, FEDERAL PRACTICE

54.01 [13], p. 8 (Supp. 1970).
59. State Highway Dep't v. Lord, 123 Ga. App. 178, 179 S.E.2d 780 (1971).
60. Alexander v. State, 122 Ga. App. 331, 176 S.E.2d 633 (1970).
61. Allstate Ins. Co. v. Cody, 123 Ga. App. 265, 180 S.E.2d 596 (197 1).
62. E.g., State Highway Dep't v. Kirchmeyer, 123 Ga. App. 185, 179 S.E.2d 693 (197 1); Home

Indem. Co. v. Godley, 122 Ga. App. 356, 177 S.E.2d 105 (1970).
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of the denial of summary judgment as to the remainder of the case by a
cross appeal without a certificate.63

MOTION FOR RECONSIDERATION

A notice of appeal must be filed within 30 days after entry of the
appealable judgment, unless a motion for new trial, a motion in arrest
of judgment, or a motion for judgment notwithstanding the verdict is
filed.6 In Wilson v. McQueen," the supreme court held that proceedings
on a motion for reconsideration, not being among the motions listed in
Ga. Code Ann. § 6-803(a) (1967) do not extend the time limit for filing
a notice of appeal. McQueen was followed in two cases during this
survey period."

Although Ga. Code Ann. § 6-803(a) (1967) indicates that a motion
for new trial automatically extends the time for filing a notice of appeal,
there is an indication that this may be misleading in certain special cases.
In Alf v. Alf, 7 the appellant had petitioned for a change in the custody
of two children. On March 28, 1970, the trial court denied the appellat's
prayers and on April 24, 1970, the appellant moved for a new trial which
was denied. The supreme court held that a motion for new trial is not
available to review the judgment in a case involving custody and dis-
missed the appeal because the notice of appeal "was not filed within 30
days from the date of the judgment."" The opinion did not state the date
on which the motion for new trial was denied but it should be noted that
the court's ruling was expressly based on the failure to file the notice of
appeal within thirty days from the date of the judgment, not within 30
days of the date the motion for new trial was denied. This raises at least
an implication that filing one of the motions enumerated in Ga. Code
Ann. § 6-803(a) (1967) will not extend the time for filing a notice of
appeal in any proceeding in which the motion may be held, on appeal, to
be procedurally improper.

63. Carroll v. Campbell, 226 Ga. 700, 177 S.E.2d 83 (1970). Justice Felton dissented strongly
on the ground that a denial of a motion for summary judgment should not be unique in that it
alone, of all antecedent interlocutory orders, cannot be cross-appealed without a certificate.

64. GA. CODE ANN. § 6-803(a) (1967).
65. 224 Ga. 420, 162 S.E.2d 313 (1968). See criticism in Reaves, Appellate Practice, Annual

Survey of Georgia Law, 21 MERCER L. REv. 257, 264-66 (1970).
66. Groenendijk v. Groenendijk, 226 Ga. 800, 177 S.E.2d 686 (1970); Adamson v. Adamson,

226 Ga. 719, 177 S.E.2d 241 (1970).
67. 226 Ga. 880, 178 S.E.2d 187 (1970).
68. Id. at 882, 178 S.E.2d at 188.
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SUPERSEDEAS IN INJUNCTION ACTIONS

In a civil case, the filing of a notice of appeal generally acts as a
supersedeas1 9 When an injunction is dissolved or denied, however, there
is no stay on appeal unless the trial court, in its discretion, specifically
restores or grants the injunction during the pendency of the appeal.70 The
supreme court has held that to the extent these two provisions of the law
are in conflict, the latter controls since the Civil Practice Act was en-
acted after the A PA. 7'

If the appellant fails to obtain an order from the trial court under the
provisions of Civil Practice Act Section 62(c) when an injunction is
denied or dissolved, and if the appellee subsequently takes the action
which the appellant sought to enjoin, the appeal will be dismissed as
moot. 72 In so ruling, the court expressly noted in Howard v. Smith73 that
it had not been requested to decide whether or not the plaintiff could
amend his complaint or file a supplemental pleading under Civil Practice
Act section 15 to seek other relief from the defendant's intervening
acts.

71

COMBINING ENUMERATIONS OF ERROR

In Nash v. Hess Oil & Chemical Corp.,71 four rulings of the trial court
were separately enumerated as error. The court of appeals held that the
cumulative effect of these rulings amounted to harmful error even as-
suming that each ruling, viewed alone, did not constitute error. On
certiorari, the supreme court reversed the court of appeals on the ground
that the appellant did not enumerate the combination of the four rulings
as error.7" The supreme court stated that the court of appeals had no

69. GA. CODE ANN. § 6-1002(a) (1967).
70. GA. CODE ANN. § 81A-162(c)(1967).
71. Howard v. Smith, 226 Ga. 850, 178 S.E.2d 159 (1970).
72. Dennis v. City of Palmetto, 226 Ga. 853, 178 S.E.2d 161 (1970); Howard v. Smith, 226

Ga. 850, 178 S.E.2d 159 (1970).
73. 226 Ga. at 853, 178 S.E.2d at 161.
74. The court cited Major v. City of Atlanta, 198 Ga. 303, 31 S.E.2d 727 (1944), which held

that a new cause of action could not be added by amendment, and Fountain v. Grant, 211 Ga. 62,
84 S.E.2d 61 (1954), which implied that the court would have the power to grant appropriate relief
wherever acts related to the subject matter of the cause were carried out during the course of the
litigation. These cases were decided prior to the Civil Practice Act and it appears that the more
liberal practice permitted by Rule 15, coupled with the rationale of Fountain v. Grant and cases
cited therein, will be held to authorize the plaintiff to seek appropriate alternative relief.

75. 121 Ga. App. 546, 174 S.E.2d 373 (1970).
76. Hess Oil & Chemical Corp. v. Nash, 226 Ga. 706, 177 S.E.2d 70 (1970).
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authority "to examine the entire record and grant a new trial upon a
ground of their own making and not upon a ground specified by the
appellant."77

REFERENCE TO THE RECORD

In the past, a great number of appeals have run afoul of the rule that
enumerations will not be considered if not supported by specific refer-
ences to the record." The list of these cases grew by at least six during
this survey period.79

DEPOSITIONS NOT IN EVIDENCE

In 1966, the court of appeals held that a deposition not introduced
into evidence in a summary judgment hearing was not a proper part of
the record on appeal.8 0 In a ruling somewhat surprising for its procedural
liberality, the supreme court has now adopted a different position, at
least when such a deposition actually is transmitted with the record on
appeal. In Thompson v. Abbott,"' the supreme court held that such items
as depositions, answers to interrogatories, and admissions, whether in-
troduced into evidence or not, should be considered by the trial court in
deciding a motion for summary judgment.8 2 The court then went on to
hold that the deposition in question, though not introduced into evidence
in the trial court, was properly before the court on appeal and would be
considered.3

STIPULATION IN LIEU OF TRANSCRIPT

Ga. Code Ann. § 6-805(i) (1967) permits the parties to file a stipula-
tion in lieu of preparing a transcript. Though the Code does not provide
a specific procedure by which the stipulation is to be transmitted, the
supreme court has now held that this can be done only by filing it with
the trial court, and that the stipulation must be transmitted by the trial
court clerk to the appellate court. Efforts of counsel to file a stipulation

77. Id. at 709, 177 S.E.2d at 73.
78. 3 GA. DIGEST, Appeal & Error 1078(l) (1956).
79. E.g., Watts v. Mitchell, 227 Ga. 247, 179 S.E.2d 774 (1971); Law v. Smith, 226 Ga. 298,

174 S.E.2d 893 (1970).
80. Herring v. Pepsi Cola Bottling Co., 113 Ga. App. 680, 149 S.E.2d 370 (1966).
81. 226 Ga. 353, 174 S.E.2d 904 (1970).
82. id. at 355, 174 S.E.2d at 907.
83. Id.
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in the appellate court are "a nullity" and the stipulation will not be
considered.84

DAMAGES FOR FRIVOLOUS APPEAL

In James v. Serritt, 5 the appellant failed to file an enumeration of
errors or brief and the court of appeal dismissed. The appellee asked for
damages on the ground that the appeal was only for delay. The court of
appeals stated that there was a serious question as to whether or not it
had jurisdiction at all since the appeal was not perfected by the filing of
an enumeration of errors and held that damages will not be assessed
when an appeal is dismissed. Before concluding that this case gives a
license to postpone enforcement of a judgment, however, it would be well
to keep in mind Rule 35 of the supreme court and court of appeals,"6

under which breach of the rules of those courts may lead to contempt
citations.87

84. Martin v. Department of Public Safety, 226 Ga. 723, 177 S.E.2d 243 (1970).
85. 121 Ga. App. 783, 175 S.E.2d 163 (1970).
86. GA. CODE ANN. §§ 24-3635, 4535 (Rev. 1971).
87. See American Ins. Co. v. Hattaway, 194 Ga. 15, 20 S.E.2d 406 (1942).




