
CONSTITUTIONAL LAW

By W. TARVER ROUNTREE, JR.*

This section of- the survey has as its purpose the consideration of
significant constitutional issues arising in the appellate courts of Georgia
during the survey period. I have noted the decisions of the Georgia
Supreme Court from mid-February, 1969, through late May, 1970, and
the decisions of the Georgia Court of Appeals from mid-January, 1969,
through late May, 1970. This extension of the survey period was
designed to tie in with the last survey and come to the latest decisions
before June 1, 1970. 1 should also point out that, as usual, many
constitutional issues arose in criminal cases, either on appeal or post-
conviction proceedings. Since these are covered in the Criminal Law
article herein, I have not included comment on them in this article. Also,
I have limited my consideration to the appellate decisions of the Georgia
courts, and have not reviewed decisions in federal courts in which state
statutes or actions have been challenged.

It must be noted that the anticipated revision of the Georgia
constitution which was envisioned in the appointment of a commission
in 1968' did not come to pass. The work of the commission was reported
to the General Assembly but died in committee. There is no definite
information available about further plans for revision.

DUE PROCESS AND EQUAL PROTECTION

The implications of the due process clause of the state constitution and
the due process clause and, especially, the equal protection section of the
fourteenth amendment were presented to the court in a series of cases, all
of which were interesting, and at least one of which was extremely
important.

In Grimes v. Clark,2 an opinion by Chief Justice Almand, the "one
man, one vote" principle was applied to a county school board. After
Reynolds v. Sims,3 the Supreme Court of the United States did not reach
the question of extending the holding of that case to local units of
government until Avery v. Midland County.' Speaking for the Court,
Mr. Justice White said, "Our decision today is only that the
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I. Ga. Laws, 1969,p. 1100.
2. 226 Ga. 195, 173 S.E.2d686 (1970).
3. 377US.533(1964).
4. 390 US.474 (1968).
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Constitution imposes one ground rule for the development of

arrangements of local government: a requirement that units with general

governmental powers over an entire geographical area not be

apportioned among single-member districts of substantially unequal

population."' 5 In that case the Court was dealing with the membership of

a county commission. While Grimes was pending before the Georgia

court, the Supreme Court decided Hadley v. Junior College District.6

This case involved the election of trustees for the Junior College District

of Metropolitan Kansas City. One trustee was elected from each school

district; the districts were numerically malapportioned; and the Supreme

Court held that this amounted to an invidious discrimination in violation

of voters' rights under the fourteenth amendment. With Hadley, the

Georgia court was left with no choice. This appeared to be a binding

precedent if the Grimes facts could not be distinguished. The school

board in question in Wheeler County certainly exercised governmental

powers, and its members were elected to represent militia districts whose

populations were disproportionate. Although holding that its members

were illegally elected, the decision was mollified somewhat by the court's

refusal to order the immediate ouster of the members of the board as

appellants had requested. The court adopted this approach in order to

save the functioning of the board as presently constituted, and applied its

holding to the composition of all future boards. The present board was

continued as a de facto board until removed or ejected by further order

of the court. There seemed to be no compulsion under other "one man,

one vote" cases to oust the legislative body. The court obviously prefers

a legislative solution, though this may necessarily involve basic changes

in the State constitutional provision as it relates to counties, or involve

realigning the militia districts into constitutionally proportionate

districts. The realignment of the militia districts might be accomplished

by the ordinary or the county commissioners.7 This, of course, is

addressed to the General Assembly with the warning that unless this

solution is reached, the elections will be at large.
Some have wondered if Avery and now Grimes were inevitable after

Reynolds v. Sims. After all, school districts and other local units are

created by the state constitutions and mainly by state legislatures.

Properly apportioned legislatures should be responsive to such problems

and reach an appropriate political solution. Though in A very there were

dissenters, it was a counsel of delay and fear in the presence of the

5. Id. at 485.
6. 397 U S. 50 (1970).

7. GA. CODE ANN. ch. 23-2 (Rev. 1966).
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magnitude of the problems involved. These are now only speculations,
and Georgia must face this most recent extension of the "one man, one
vote" rule in all its possible ramifications. In view of the other pressing
problems confronting local government, this problem may eventually
return to the courts for implementation.

The highest constitutional officer in the state brought himself before
the court in Maddox v. Fortson.' Article V § I, Par. I of the Georgia
Constitution provides that: "The Governor serving at the time of the
adoption of this Constitution and future Governors shall not be eligible
to succeed themselves and shall not be eligible to hold office until after
the expiration of four years from the conclusion of his term of office."
Since Governor Maddox wanted to offer himself as a candidate for re-
election as governor in the 1970 primary and general election, he,joining
with others as electors and registered voters, sought to have this
provision of the constitution voided primarily on the ground that it
denied him equal protection of the laws. The theory seemed to be that
since other constitutional officers could succeed themselves, the governor
was being discriminated against. The court carefully developed its reply
to this assault with standard equal protection tests. The facts and
circumstances of the law, the interests which the state claims to be
protecting, must be balanced with the interest of the one being
disadvantaged by the classification.' A full review of the history of the
constitutional provision showed that it had ancient roots in the state and
had been a part of the constitution for well over half the life of the state.
Some twenty-four other states have similar provisions. The right of the
state to make qualifications in this regard was well established. The
governor exercises unique functions in state government and, therefore,
is in a class by himself. There is a reasonable and justifiable difference
between the office of governor and other elected officials. The fact that
the governor had been elected by the general assembly should not be
considered. Since the governor was ineligible to run, the court did not
have to consider any first or fourteenth amendment rights of the other
complainants. Apparently the "one man, one vote" principle was also
raised, but the mystified court simply said that such cases were not
relevant. The opinion carefully demonstrated the proper response to the
equal protection claim, though the conclusion must have been obvious to
all from the outset. There must be some satisfaction in knowing that as
governor one is in a class by himself. Some are already speculating if this
same provision would prevent the governor from serving as lieutenant

8. 226 Ga. 71, 172 S.E.2d 595 (1970).
9. See Williams v. Rhodes, 393 U.S. 23,30 (1968).
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governor; and, indeed, some of the words in the provision speak in terms

of eligiblity to hold the office during the succeeding four years.

Perhaps a less dramatic but more traditional problem in due process

and equal protection was presented in Jackson v. Long.'0 This was a con-

stitutional attack directed against the statutory scheme devised by the

General Assembly in 1966 for regulating banks and for requiring all pri-

vate banks to become certificated and incorporated." The scheme also

proscribed any uncertificated or unincorporated banks after January 1,

1968. The suit was by the superintendent to enjoin the operation of a

private banking business. The defendant had requested certification and

had been denied. His contention was that the legislation denied him

equal protection, due process, and destroyed his business without

compensation. Justice Duckworth's opinion removed the question of

whether or not the denial of certification was proper. He suggested that if

this were the case, mandamus might be available. The statutory scheme

was the issue. The court justified extensive regulation of banks as being

in the public interest, 2 and this legislation reasonable in the particular.

The defendant's contention that he had complied with the statute by

seeking certification was dismissed as unresponsive to the purpose of the

statute. The threads of due process and equal protection were closely

intertwined in the opinion, though it appears that the defendant did have

an argument that restricting banking to corporations denied equal

protection; but this seemed to the court a necessary part of effective

regulation.
Sex and equal protection surfaced in an unexpected manner in a

divorce proceeding in Bugden v. Bugden.' 3 The wife filed for an upward

modification of the alimony award to her and two minor children

because of a substantial change in the income and financial status of her

husband. The jury verdict denied her an increase but raised the award to

each minor child from $37.50 each to $150 each. There was also an

award of attorney's fees but this the court rejected as not being

authorized by the statute under which she had proceeded. The defendant

moved to dismiss, attacking the 1955 and 1964 applicable statutes 4 as

being unconstitutional as violative of due process and equal protection.

To his contention that the new award violated an agreement or contract

10. 225 Ga. 227, 167 S.E.2d 583 (1969).

It. GA. CODE ANN. ch. 13-23 (Rev. 1967).

12. Dillingham v. McLaughlin, 264 U.S. 370 (1924); Harrison v. Hartford Steam Boiler

Inspection & Ins. Co., 183 Ga. I, 187 S.E. 648 (1936).

13. 225 Ga.413, 169 S.E.2d 337 (1969).

14. GA. CODE ANN. §§ 30-220, 221,222 and 223 (Rev. 1969).

[Vol. 22



CONSTITUTIONAL LA W

with his wife, the court, relying on Nelson v. Roberts, 5 answered that
this was not an impairment of the obligation of contracts. The equal
protection argument was based on the contention that the statute does
not allow a male to file an application for a modification of alimony by
which he would receive payment from the female and fails to give him
the rights to make the female pay reasonable expenses of litigation where
she files for an increase in her permanent alimony. By statute, alimony is
an allowance out of the husband's estate, made for the support of the
wife when living separate from him. 6 Georgia makes no provisions for
an allowance out of the wife's estate for the support of the husband.
Without case citation, the court declared that the moral, social,
economic, and physical differences which distinguish the sexes and divide
them into natural classes justify differences in the legislative treatment of
them. So many inroads have been made into this principle of "natural
class" that perhaps more elaboration was needed here. At least for the
present, the legislature can protect the female in this instance because she
is female.

May the state condition access to its courts by the payment of a cost
deposit into court? For some disadvantaged clients even a small cost
deposit effectively destroys the remedy. In Harper v. Burgess 7 the
complainant sought to file her complaint for divorce without paying the
required cost deposit, and to file instead her pauper's affidavit. When the
clerk of the superior court refused her complaint without the cost
deposit, she sought a mandamus to compel the acceptance of her
complaint and pauper's affidavit. She was denied a mandamus absolute
and the supreme court affirmed. Constitutional grounds which are urged
upon the court, here denial of equal protection, should not be considered
when there are other grounds on which the matter can be decided."
Mandamus is a harsh remedy." It should not be granted unless the
applicant will be denied some material advantage in its absence. 2 Since
the complainant had not filed a copy of her divorce complaint with her
application for mandamus the court could not tell if she would suffer any
disadvantage without the issuance of the mandamus. Besides, there is
another specific remedy in the declaratory judgment. 2' Thus, the court

15. 217 Ga. 741, 124 S.E.2d 85 (1962).
16. GA. CODEANN. § 30-201 (Rev. 1969).
17. 225 Ga. 420, 169 S.E.2d 297 (1969).
18. Great A & P Tea Co. v. City of Columbus, 189 Ga. 458, 6 S.E.2d 320 (1939); Bagwell v.

Cash, 207 Ga. 222,60 S.E.2d 628 (1950).
19. GA. CODE ANN. § 64-101 (Rev. 1966).
20. Smith v. Hodgson, 129 Ga.494,59 S.E. 272 (1907).
21. Hall v. Martin, 136 Ga.549,71 S.E. 803 (1911).
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avoided facing the equal protection problem, postponing it to another

action by the disadvantaged party. Some of the reasoning here is

difficult to follow and the reality of the hardship, perhaps, should be

weighed in the exercise of the discretion of the court in refusing to

consider the mandamus.
However clear it may be to courts that in Georgia the General

Assembly may deal with municipal corporations as it pleases in most

instances, litigants continue to insist that electors in areas to be annexed

have some constitutional objections to the process. In Holloway v.

Mayor of Whitesburg2 electors in an annexed area raised due process

and equal protection complaints. It was not clear from the case whether

the electors in the annexing area had a vote in the matter of the

annexation. If they did, the equal protection argument as a

discrimination among voters might be more arguable. The court

dismissed the claim with the historical truism that in Georgia the

General Assembly has the authority to designate the corporate limits of

municipalities without submitting the same to a vote of the electors in

such area. The appellants conceded that this has been the position of the

Georgia courts in the past.23 Hopefully, they contended some of the

concern for equal protection would spill over into this area. The court

said that Reynolds v. Sims 4 was not in point, as, indeed, it is not, but

under the right circumstances other aspects of equal protection may

conceivably be.
From school boards to irate suburbanites, from governors to resentful

husbands and the poor, claims of denial of equal protection continue to

come. It appears that the profession is aware of the possibilities under

equal protection if not always acquainted with the tests which must be

applied if their claim is to be sustained.

FIRST AMENDMENT PROBLEMS

Inevitably the insistence on first amendment rights everywhere and at

all times would conflict with rights in private property. An interesting

situation was presented in Griffin v. Trustees of Atlanta University 1

when a group with socially useful and acceptable purposes decided to

occupy an undeveloped lot owned by Atlanta University. The group

22. 225 Ga. 152, 166 S.E.2d 576 (1969).

23. Mayor of Americus v. Perry, 114 Ga. 871,40 S.E. 1004 (1902); Toney v. Mayor of Macon,

119 Ga. 83,46 S.E. 80 (1903); Jamison v. City of Atlanta, 225 Ga. 51, 165 S.E.2d 647 (1969).

24. 377 US.533(1964).
25. 225 Ga. 859, 171 S.E.2d 618 (1969).
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erected a large tent and tables and posted signs which were labeled the
"Colonial African Vigil in honor of Martin Luther King." In a
predominantly black area, they attracted crowds with resulting litter and
sanitation problems. There was some music and noise. Though there
were allegations that all of this amounted to a nuisance, the lower court
disregarded the nuisance aspect and ruled that the occupants of the
private property were committing a continuing trespass when they
refused to move after being requested to do so by the officials of the
university. Without this element in the case, it appears that the principal
concern of the university was the right to clear the area for some
potential, if not immediate, use by the school. The defendants (it was a
suit to enjoin them from so using the university property) claimed that
since the public used the lot without restriction as a short cut and that
children played there, they could use the area as a forum for the exercise
of first amendment rights. They pointed to Amalgamated Food Emp.
Union Local 590 v. Logan Valley Plaza, Inc. 2 for support of their
position. The court responded by saying that the courts must determine
when and to what extent the respective rights must yield. Here the court
refused to extend the Logan Valley doctrine, and clearly there are
manifest distinctions. There it was a shopping center; here it was a
vacant, unused lot. There the general public was invited upon the
premises; here the public was excluded except for a few trespassers
playing or taking a short cut. There it was picketing; here there was an
encampment for a sustained period. The possible presence of a nuisance
makes an easier decision. When it is remembered that Logan Valley
Plaza was a 5-4 decision, the assertion of first amendment rights must
travel with difficulty in the presence of clearly defined historical property
rights. The Georgia decision makes this abundantly clear.

During the survey period the court brought to a close a cycle of
litigation involving schisms in the church militant. In two disputes over
ownership of church property between the general church and the local
church, Georgia had applied its implied trust doctrine.27 It had affirmed
the trial court decision which upon a jury verdict decreed that in view of
the general church's departure from the accepted doctrine of the church,
the implied trust ceased. This latter condition had been a part of the trust
doctrine. On appeal to the U.S. Supreme Court, this decision was
overruled on the grounds that this improperly involved a civil court in
the resolution of an ecclesiastical matter which would be an interference

26. 391 US. 308 (1968).
27. Presbyterian Church in the United States v. Eastern Heights Presbyterian Church, 224 Ga.

61,159 S.E.2d 690 (1968).
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with first amendment rights.18 The case was remanded, and in

Presbyterian Church in the U.S. v. Eastern Heights Presbyterian

Church2' the court concluded that since the condition attached to the

implied trust doctrine had been nullified, the entire doctrine must fail. It

then resolved the dispute over the title to church property on neutral

property principles. The court could find no other basis for an interest in

the property in the general church and found title in the local church. In

each instance the general church had contributed no money to the

acquisition of the local property. It would seem inappropriate to place

the court in the position of determining what are the true beliefs of a

denomination and whether or not units of the denomination were of the

true faith. The holding in the Presbyterian Church case is of some

importance during a period when many churches with a connective form

of church government have engaged in disputes with the general church.

Whether or not the local church may withdraw and take the church

property with it will depend upon the legal status of the title to the

property. Interestingly enough, the court was called upon to intervene in

two other church disputes during the survey period, and neutral

principles were adequate to keep the peace between the warring

brethren 30

STATE TAXATION OF INTERSTATE COMMERCE

With a substantial number of the constitutional issues each year being

* centered around individual rights and immunities from state action, it is

unusual to see a case arise in a field that used to occupy so much of the

time in an academic course in Constitutional Law. Independent

Publishing Co. v. Hawes3l'brings into view the old concerns about state

regulation and taxation of interstate commerce. The heart of the matter

here is that Georgia's sales and complementary use tax32 had been

applied to the sales of newspapers by an Anderson, South Carolina

publisher, who insisted that it had no contacts with Georgia, other than

selling and delivering about a third of its entire run to Georgians. Some

objection was made to application of the use tax to the sales; and,

conceivably, in-the-mail subscriptions are all South Carolina sales. The

28. Presbyterian Church in the United States v. Mary Elizabeth Blue Hill Memorial

Presbyterian Church, 393 US. 440 (1969).
29. 225 Ga. 259,167 S.E.2d658 (1969).

30. Carden v. LaGrone, 225 Ga. 365, 169 S.E.2d 168 (1969); Mitchell v. Dickey, 226 Ga. 218,

173 S.E.2d 695 (1970).

31. 119 Ga. App. 858, 168 S.E.2d 904 (1969).

32. GA. CODE ANN. § 92-3402a(b) (Supp. 1969).
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court had ample authority for sustaining the taxation of the papers after
they came to rest in Georgia.u The real difficulty was that part of the
statute which makes the publisher liable for the collection of the use
taxes. Relying on several Supreme Court decisions which have denied the
state the power to do this when there is not a sufficient nexus with the
taxing state,u the South Carolina publisher sought the same immunity
from the Georgia statute. The solicitation of subscriptions even by
independent contractors appeared to be enough to legitimize Georgia's
effort here.3 There may be some argument over whether the activities of
the publisher were of the same intensity as in the cases relied on by the
court, but there is room for evaluation of the facts, and this one seems to
get by. The opinion developed the necessary premises to justify the
state's scheme and traced the development of the doctrines since some
ingenuous state revenue agent saw the possibility of the complementary
use tax being collected by the seller out of state. It should be noted that
the tax was held to be nondiscriminatory, and since the scheme prevented
duplication of sales taxes, it avoids the multiple burdens problem. After
the involved justification for the tax, the Georgia Supreme Court's
decline of jurisdiction because the case involved the automatic
application of a constitutional provision, provokes a wry smile among
those who have to labor in this tangled vineyard.

CONDEMNATION PROBLEMS

Problems relating to the exercise of eminent domain raise a variety of
constitutional issues, usually centering around due process.

When the City of Atlanta condemned a portion of the contract rights
of the Airways Parking Company, several issues emerged tied to the
unusual subject for condemnation.36 The City of Atlanta, acting with full
statutory authority, had entered into an agreement with the Parking
Company which permitted the company to operate a parking facility on
city-owned land at the airport. The city wanted to take a part of the
facility for the construction of a new multi-story parking facility. 37 Since
the city already owned the land, the condemnation was directed to the
contract rights which the company had with the city. The court finally
held that the notice given to the condemnee was too vague and indefinite

33. Henneford v. Silas-Mason Co., 300 US. 577 (1937).
34. Miller Bros. Co. v. Maryland, 347 US. 340 (1954); National Bellas Hess v. Dept. of

Revenue of Illinois, 386 U S. 753 (1967).
35. Scripto, Inc. v. Carson, 362 U.S. 207 (1959).
36. City of Atlanta v. Airways Parking Co., 225 Ga. 173, 167 S.E.2d 145 (1969).
37. GA.CODEANN. § 11-203(1935).
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in regard to what rights the city sought to acquire.38 The condemnee
would not have an opportunity to compute his damages accurately
without more precise information about the city's ultimate intentions.
But before it reached this point, the court did answer several interesting
contentions. Would this condemnation be impairing the obligation of a
contract? The court said "No." All property rights, including contract
rights, are subject to the exercise of eminent domain .3 This is not an
impairment of the obligation of the contract-it is a purchase of a part
of the rights under the contract; compensation would be exchanged for
the contract right itself. Would this condemnation be improper because
the property or the contract was already being used for a public purpose?
The court said that Atlanta owned the property and was merely
changing the use of the property. This was not the case of one entity
seeking to take property from another entity where there must be express
power to interfere with a prior public use. The court argued well and
correctly on every point; and with a proper conception of the scheme, the
city should ultimately be successful.

Does compensation for a taking include attorney's fees involved in
protecting the owner's interest against an unreasonable assessment of
the compensation? In two cases where the claim was made, the Supreme
Court of Georgia denied jurisdiction on the ground that the question
involved only the application of a constitutional provision and not its
construction. There were two consistent dissents to this position. In both
Bowers v. Fulton County4 ° and Shelton v. Housing Authority of
Atlanta,4 where the matter was raised, the cases were transferred to the
court of appeals. The answer continues to be "No."

LOCAL GOVERNMENT PROBLEMS

While all local government problems will be treated in another article
in the survey, some of the problems turn on questions of authority which
may turn upon the construction of a constitutional provision or confront
a constitutional limitation. These, too, are grist for the constitutional
lawyer's mill.

While courts are sympathetic for revenue needs of local units of
government, they must often remind local officials that our government

38. Glidden Co. v. City of Collins, 189 Ga. 656,7 S.E2d 266 (1940); B & W. Hen Farm, Inc. v.

Ga. Power Co., 222 Ga. 830, 152 S.E.2d 841 (1966).
39. Pennsylvania Hospital v. City of Philadelphia, 245 U.S. 20 (1917).
40. 225 Ga. 745, 171 S.E.2d 308 (1969).
41. 226Ga.309,174S.E.2d883(1970).
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is of laws and not of men. Richmond County officials, suffering from the
lack of taxing power, attempted to achieve the same result through a
licensing system. In Richmond County v. Richmond County Business
Assn., Inc.,2 the court saw through the device and also interpreted the
Home Rule Amendment to prevent the ordinance from making
nonpayment of the fees a misdemeanor.4

The Home Rule Amendment" was declared to be the source of zoning
power of the unincorporated areas of counties. This served in Johnston v.
Hicks45 to void an act of the General Assembly which enacted a zoning
provision for DeKalb County subsequent to the amendment.

In an area of great current interest the court avoided more intriguing
matters by striking down a statute on the grounds that it violated the
constitutional prohibition" against the enactment of a special law where
provision has been made by existing general law. In Local 574,
International Assn. of Firefighters v. Floyd, 7 the court held that a
statute," which would have required units of government in Chatham
County to recognize unions of public employees and bargain collectively
with them, was inconsistent with existing legislation" enabling cities to
deal with their employees. With the current concern over this matter
across the state and nation, it may appear that this holding properly
resubmits the matter for consideration by the General Assembly looking
toward state-wide applicability. The problem of unionization of public
employees, collective bargaining, and related matters deserves the
attention of the General Assembly without the limitations of some
questionable constitutional arguments such as improper delegation of
municipal power. Perhaps the pressures which resulted in this special
legislation will push the legislature to consider the matter in a more
comprehensive way.

MISCELLANY

There are always some cases which defy classification. The following
matters were more than routine.

The legislature's power to prohibit the state district attorneys from

42. 225 Ga. 568, 170 S.E.2d 246 (1969).
43. GA. CODE ANN. § 2-8402(c)3 (Supp. 1969).
44. GA. CODE ANN. §§ 2-8402-8406 (Supp. 1969).
45. 225 Ga. 576, 170 S.E.2d 410 (1969).
46. GA. CODE ANN. § 2-401 (Rev. 1948).
47. 225 Ga. 625, 170 S.E.2d 394 (1969).
48. Ga. Laws, 1968, p. 2953.
49. GA. CODEANN. §§ 69-309, 310 (Rev. 1967).
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engaging in the private practice of laws was upheld over a claim that this

added qualifications to the constitutional qualifications.5 The court

correctly said that this was not a qualification on eligibility but a

regulation of the performance of the officials.
The ultimate decision on the constitutionality of the State Bar of

Georgia came during this survey period in Sams v. Olah. 2 It is hard to

imagine a constitutional argument that was not brought forward and

considered by the court.0 This decision with Wallace v. Wallace,5 just

prior to the survey period, must mean that the State Bar is constitutional

even if some rather pointed questions about the institution remain

unanswered or unanswerable.

50. GA. CODE ANN. § 24-2927 (Supp. 1969).

St. Ray v. Hand, 225 Ga. 589, 170 S.E2d692 (1969).

52. 225 Ga.497,169 S.E.2d790 (1969).

53. This case has been covered in an excellent note in 21 MERCER L. REv. 355 (1970). All

aspects of the case, including some of the interesting problems which the opinion raised, are covered

in the note.
54. 225 Ga. 102,166 S.E.2d718 (1969).
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