
COMMERCIAL LAW

By GERALD L. KOCK*

This survey, like that of last year, will be centered upon cases under
the Uniform Commercial Code; but several statutes have been enacted
that should be noted here though they do not amend the Code, because
the subject matter of these statutes is at least peripherally associated with
the Code.

The first to be noted is the law amending the "Banking Law" of
Georgia to change certain branch banking practices. That Act' amends
section 13-201.1 of chapter 13-2 of the code; and, to the extent that it
changes the scope of "bank," "branch bank," "bank office," and
"bank facility," it changes the establishments included within the
definition of "bank" and "branch" in Ga. Code Ann. § 109A-1-201(4)
(1962).

The use of course of dealing or usage of trade' to explain a term in the
written memorandum of a contract for the sale of goods, as is allowed by
the parol evidence rule contained in the Commercial Code,3 is illustrated
by Warren's Kiddie Shoppe, Inc. v. Casual Slacks, Inc.4

SALES

Obligations and Performance

There were several cases that can be discussed in terms of warranty
law, though they came up in somewhat different terms. In Capital
A utomobile Co. v. General Motors A cceptance Corp.,5 a buyer sought
to recover from an automobile dealer because the vehicle purchased
from the dealer's salesman turned out to be subject to a security interest
which survived the sale. Ordinarily, of course, there is a warranty by a
seller that the goods shall be delivered free from any security interest or
other lien or encumbrance of which the buyer at the time of contracting
has no knowledge.6 In the usual case a buyer in ordinary course of
business will take free of a security interest in the goods created by his
seller,7 so that the existence of a security interest in the goods while they

* Professor of Law, Emory University School of Law; University of Chicago, 1955, A.B.;
University of Chicago, 1958, J.D.; New York University, 1961, L.L.M.; Member of the Illinois
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1. Ga. Laws, 1970, p.954.
2. SeeGA. CODE ANN. § 109A-1-205(1962).
3. GA. CODEANN. § 109A-2-202(1962).
4. 120 Ga. App. 578, 171 S.E.2d 643 (1969).
5. II9Ga.App. 186, 166S.E.2d584(1969).
6. GA. CODEANN. § 109A-2-312(l)(b)(1962).
7. GA.CODEANN. § 109A-9-307(I)(Supp. 1969); GA. CoDE ANN. § 68-405a(Rev. 1967).
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are in the seller's inventory would not result in any breach of warranty.

On the facts of the case, however, it turned out that the dealer did not

create the security interest and the dealer was not even the seller. It

appears that the vehicle had been sold by the dealer to one of its salesmen

under a retention of title contract. That security interest was then sold to

a finance company. The salesman, then acting on his own behalf, sold

the vehicle to the buyer. On such facts the warranty liability would be a

liability of the salesman not the dealer. This attempt to recover from the

dealer was, therefore, based upon the theory that the salesman,

apparently acting within his authority as agent for the dealer, committed

a fraud upon the buyer when he purportedly sold an automobile of the

dealer's inventory. The question ultimately decided by the court was one

of summary judgment law, and it was ruled that on the evidence before

the court it was proper for the trial court to refuse to take from the jury

the question whether the buyer knowingly dealt with the salesman as an

individual or as an agent of the dealer.
Davis v. Pontiac Motor Division of General Motors Corp.' was

decided in a very brief opinion from which it is hard to milk any law. The

action was essentially one of breach of warranty brought by the

purchaser of an automobile against both dealer and manufacturer on

representations made at the time of the sale. The court ruled that the

evidence established that the manufacturer had fulfilled all its

obligations under the new vehicle warranty, which disclaimed all other

warranties express or implied, and that the record did not disclose any

further representation by either the dealer or the manufacturer. It would

be helpful to the bar if the court would give something more in detail

about the terms of these warranties which are being used to exclude all

other warranties. There are some limits beyond which general exclusions

are not supposed to be effective under the Commercial Code.

In the normal situation, if a buyer of goods tenders payment by check

that payment is conditional and is defeated between the parties by

dishonor of the check upon due presentment.? The check operates to

suspend the obligation to make payment until such time as the check is

presented for payment. If the instrument is dishonored, an action may

normally be maintained on either the instrument or the underlying

obligation. In such a case there are two potential causes of action but

discharge of the instrument discharges both.'0 This rule applies unless it

is otherwise agreed, though there have been cases in the past in which it

8. 12OGa.App.443,170S.E.2d872 (1969).

9. GA.CODEANN. § 109A-2-511(3)(1
96 2).

10. GA. CODE ANN. § 109A-3-802(I)(b)(1962).
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was held that acceptance of a third party's check was evidence of an
intention to make the payment absolute rather than conditional. That
argument might explain Maner Builders Supply Co. v. Hall." There the
plaintiff supplied materials to the subcontractor on an open account.
Payment was made by the subcontractor out of progress payments from
the prime contractor. An arrangement was worked out, by way of
assuring payment of the supplier, that the progress payment checks
would be made payable to the subcontractor and supplier jointly. The
supplier's accounts were set up on a joint basis as well in order to reflect
the payment arrangement. One of the payment checks was dishonored
because payment had been stopped by the contractor; the supplier sued
the subcontractor on the account. The defendant subcontractor
apparently argued that the contractor should be liable for paying the
supplier because of the dishonored check rather than himself because of
goods received and accepted. This argument could only be based upon
the theory that acceptance of the check had amounted to an
unconditional payment of his obligation for goods received. As the court
noted, the prime contractor did not order the materials. This would not
matter if in fact it had been agreed that the check was to be absolute
payment, but that depends upon the seller and an agreement between the
parties at the time the check is taken. If the supplier had pursued the
prime contractor on his check he would have been faced with the defense
that there was no debt owing. 2

Breach and Remedies

Warren's Kiddie Shoppe, Inc. v. Casual Slacks, Inc.13 was the most
complex sales case among those during the survey period. The dispute
arose around an order for teenage clothing which called for delivery
during "June-August." The seller made his first shipment under this
order in the middle of August. When the late shipment arrived, the buyer
telephoned seller's president and told him that because the goods had
been received so late in the pre-school selling season it would be
necessary to mark them down from one-third to one-half of the usual
retail price and perhaps more in order to sell them. He also informed
seller's president that because of this claimed breach it would be
necessary to make an appropriate deduction from the invoiced price of
the goods. The buyer then forwarded checks to the seller in payment of

II. 120Ga.App.710, 172S.E.2d 156(1969).
12. GA.CODEANN. § 109A-3-306(1962).
13. 120 Ga. App. 578, 171 S.E.2d 643 (1969).
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the invoices reflecting these reductions and accompanied by letters

explaining the deductions. The seller refused to accept the checks under

these conditions and brought action for the full amount of each account.

It was the seller's position that the shipment term "June-August"

unambiguously permitted shipment at any time through August 31 and

that parol evidence would be inadmissible to explain that term in the

written memorandum. The buyer took the position that the shipment

term had a definite meaning in the trade and required the larger

shipment of the ordered merchandise to be received in June with a

substantially similar shipment in July with the balance of approximately

20 per cent of the order arriving in August and that such trade usage was

known to the seller at the time the agreement was made. As noted above,

the court pointed out that, whether the term is ambiguous or not, usage

of trade may be used to explain or supplement the written memorandum

of the parties with reference to the agreement." The question of the

existence of such a trade usage is an issue of fact, the existence of which

would prohibit summary judgment on the seller's claim.

The seller also contended that if the buyer's interpretation of the

agreement was correct, then failure of a shipment to arrive in June would

have constituted a breach; and, since notice of a breach must be given

within a reasonable length of time after it was discovered or should have

been discovered, the buyer would be barred from any remedy. 5 The

seller apparently misconceived the buyer's available remedy. The Code

section on which he relied is the provision governing remedies for breach

of tender or quality of goods that have in spite of the defect been

accepted. As the court pointed out goods cannot be accepted until after

they are received."6 Whether the notice was given promptly or not is

again a question of fact precluding summary judgment. If the buyer's

contention as to the meaning of the shipment term is correct, there are

remedies that could have been used when he discovered the goods were

not being delivered in June. He could have demanded assurances, thus

forcing a repudiation if performance were not forthcoming,"7 or he could

have rejected the goods when they did in fact arrive late. 8 Both actions

require giving notice but not within the terms of the section relied upon

by the seller in this case. 9

If a buyer has accepted goods and therefore becomes liable for the

14. GA. CODE ANN. § 109A-9-202(a) (1962).

15. GA. CODE ANN. § 109A-2-607(3) (1962).

16. GA. CODE ANN. § 109A-2-606(i)(a) (1962).

17. GA. CODE ANN. § 109A-2-609 (1962).

18. GA. CODE ANN. § 109A-2-601 (1962).

19. GA. CODE ANN. § 109A-2-602(i) (1962); GA. CODE ANN. § 109A-2-609(I) (1962).
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contract price, 20 he may on giving notice of breach also give notice of his
intention to deduct from any part of the price that is still due the
anticipated damages resulting from the breach. 2' The effect of this notice
is to prevent him from being in default when he fails to pay according to
the contract terms. The adequacy of this notice, too, is a question of fact.
The buyer's evidence in this case seemed to indicate that he might have
been thinking of a modification of the agreement to reduce the price
because of late delivery rather than making a claim of right to set off
damages against price. Such modifications are of course possible, and
no consideration is necessary to support them;22 but such modifications
require the agreement of the parties and cannot properly be coerced by
one party to the agreement. Comment 2 to § 109A-2-209 specifically
warns against extortionate modifications and points out that the action
of the parties in the case of modification under such circumstances
requires the parties to act in the observance of reasonable commercial
standards of fair dealing in their trade.Y

Romines v. Wagstaff Motor Co.21 was an action by a buyer of an
automobile for restitution of his down payment after the sale agreement
was cancelled by the seller because a check in payment of part of the
down payment was dishonored and returned unpaid and also for
conversion of certain personal property and miscellaneous other
damages. The trial court entered judgment for the amount of the cash
down payment of $287.85 less $220.00 claimed by the seller as hire for
the vehicle during the period in which the buyer had possession of it. The
court of appeals reversed the summary judgment on the grounds that the
amount of hire due was a question of fact requiring determination on the
basis of opinion evidence. The plaintiff alleged an oral contract for the
purchase of an automobile, the $1,557.85 down payment to be paid
$287.85 in cash and $1,370.00 being represented by the value of another
vehicle taken in trade. The agreement was alleged to have been reduced
to writing by the defendant seller in such a way that it called for a down
payment of $2,157.85. The agreement provided that if the contract could
not be sold to a financing agency the seller would have a right to cancel
it. A check drawn by the buyer for $500.00 as a portion of a larger down
payment required by the written agreement was dishonored by the

20. GA.CODEANN. § 109A-2-607(I)(1962).
21. GA. CODEANN. § 109A-2-717(1962).
22. GA. CODE ANN. § 109A-2-209(I) (1962).
23. GA. CODE ANN. § 109A-2-103(I)(b) (1962). "Good faith" requires it. See GA. CODE

ANN. § 109A-1-203(1962).
24. 120 Ga. App. 608, 171 S.E.2d 752 (1969).
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buyer's bank, also justifying cancellation by the seller. No recovery was

permitted of the $1,370.00, the value of the trade-in, because the trade-in

was repossessed by a secured party because of plaintiff buyer's default

under a security agreement for which the trade-in vehicle was collateral.

Though the case involved cancellation and retaking of goods by the

seller because of a breach which put it on a somewhat different footing, it

is worthwhile to look at buyer's rights of restitution where seller

justifiably withholds delivery due to buyer's breach, such as a bouncing

down payment check. On those facts the buyer is entitled to restitution

of any amount by which his payment exceeds 20 per cent of the total

performance under the contract or $500.00 whichever is smaller.25 The

report does not contain the total price under this contract, but it could

not be less than $2,157.85 since that was the amount of the down

payment provided for in the writing. Twenty per cent of that sum would

be $431.57. The plaintiff handed over in checks, goods, and cash

$2,158.85, but $500.00 of that payment failed because the check was

dishonored and $1,370.00 failed because the plaintiff failed to make

payments on the vehicle traded in, leaving an actual payment of $287.85.

On this basis there would be no right of restitution. Even if there would

be a balance due the buyer, the seller would be entitled to offset any of

his damages and any value or benefits directly or indirectly received by

the buyer .2 The only claim to be found on the facts in this case would be

a right to damages for conversion of personal property remaining in the
car after being retaken by the seller, but that claim went by the wayside,

because, on the tender of such property, the buyer refused to accept it.
In this case since the buyer pleaded an oral contract followed by a

nonconforming written contract, there is a parol evidence problem. As

the court pointed out, a written agreement may not be contradicted by

evidence of prior or contemporaneous oral agreements.2Y The only fault

in this discussion might be that it is not emphasized that a writing

sufficient to foreclose parol evidence must be such a writing as is

"intended by the parties as a final expression of their agreement." Here

such intention appears, but it is worth noting that such is a requirement.
The mere existence of a writing is not sufficient. The seller defendant

raised a statute of frauds question on appeal which was summarily
disposed of by reference to Garrison v. Piatt.8

25. GA. CODE ANN. § 109A-2-718(2)(b) (1962).
26. GA. CODEANN. § 109A-2-718(3)(1962).
27. GA. CODE ANN. § 109A-2-202 (1962).
28. 113 Ga. App.94, 147 S.E.2d 374 (1966).
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Special Legislation

The legislature enacted a statute prohibiting any dealer from selling,
trading or exchanging farm tractors unless they were marked with their
original serial numbers and were accompanied by certificates of origin. 2'
This statute does not affect the rights of buyers under 109A-2-403(2) and
109A-9-307(l); it creates a misdemeanor as a means of regulating
dealers, apparently for the purpose of protecting against theft of this
farm equipment.

COMMERCIAL PAPER

Form, Interpretation and Transfer

Though in fact the difference does not usually matter, the suggestion
occuring in a number of cases, most recently in Mason v. Blayton,30 that
checks and notes really involve the same kind of contract is misleading
and inaccurate. A note is a promise to pay a sum certain in money;3' a
check is an order addressed to a bank directing the payment of a sum
certain in money".3 Where there is doubt whether the instrument is a
draft or a note the holder may treat it as either.3 The undertaking of the
drawer of a check to pay is normally conditioned upon dishonor of the
draft,'34 and dishonor is normally conditioned upon presentment for
payment. 5 In the Mason case presentment, notice of dishonor, and
protest would be excused because the drawer had countermanded
payment.3 6 The difficulty with the suggestion in this case that the check is
an unconditional promise appears in the fact that the holder, unless he
can establish that he is in all respects the holder in due course, takes the
instrument subject to the defense of non-performance of any condition
precedent or delivery for a special purpose.37 The condition that was
alleged in this case might indeed not fit these categories of defense; but
by refusing to consider this question, the court gives no guidance about
the extent to which such defenses do cover the many claims of
conditional delivery that are found in the cases. In Kelley v. Carson ,3 the

29. Ga. Laws, 1970, p. 242.
30. 119 Ga. App. 203, 166 S.E.2d 601 (1969).
31. GA. CODE ANN. § 109A-3-104(l)(b), (2)(d) (1962).
32. GA. CODE ANN. § 109A-3-104(I)(b), (2)(a), (b) (1962).
33. GA. CODE ANN. § 109A-3-118(a) (1962).
34. GA. CODE ANN. § 109A-3-413(2) (1962).
35. GA. CODE ANN. § 109A-3-507(I) (1962).
36. GA. CODE ANN. § 109A-3-511(2)(b) (1962).
37. GA. CODE ANN. § 109A-3-306(c)(1962).
38. 120 Ga. App. 450, 171 S.E.2d 150 (1969); See also Arnold v. Bostwick Banking Co., 121

Ga. App. 131, 173 S.E.2d 236 (1970).
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court ruled that parol testimony is admissible, as between the immediate
parties to a negotiable instrument, to prove that a note, though regular

on its face, had been delivered on the condition that it be used only to

provide working capital for a named corporation, and then only if four

other persons advanced a like amount. The court further found that the
condition precedent had not been complied with.

Simpson v. Wages39 was a straightforward application of §

109A-3-1 18(e). Unless the instrument otherwise specifies, two or more

persons who sign as maker of a note and as part of the same transaction
are jointly and severally liable; and an action against two of them is

maintainable, even though a third co-maker has been dismissed as party
defendant.

In the law of negotiable paper it is important to maintain the

distinction between holders and other transferees. A transferee who takes

by negotiation is a holder.4 0 The holder of an instrument may enforce it

in his own name whether or not he has legal title to it." A suggestion to

the contrary in Hemphill v. Simmons42 is misleading on that point but

not erroneous inasmuch as the plaintiff in the case was not a holder.
With exceptions that are not here significant, any transfer of an

instrument gives to the transferee the rights that the transferor had.43 If

the transferee gives value for the instrument he also obtains the right to
have an unqualified endorsement, but until he obtains that endorsement
there is no presumption that he is the owner of the instrument or
otherwise entitled to enforce it. 4 The right to enforce the instrument may
of course be proven. The Hemphill case is primarily a matter of how to

handle instruments in a probate proceeding, but it is important that the

rules with reference to enforcement by executors or legatees be consistent
with the general rules governing commercial papers.

Liability of Parties

Another distinction too often neglected is that between liability on a

commercial instrument and liability for the debt that it evidences. The

usual case involving this distinction is one in which the buyer of
previously encumbered property assumes and promises to pay the debt

that it secures. Though one would normally be liable on the promise to

39. 119 Ga. App. 324, 167 S.E.2d 213 (1969).

40. GA. CODE ANN. § i09A-3-202(1) (1962).
41. GA. CODE ANN. § 109A-3-301(1962).
42. 120 Ga. App. 823, 172 S.E.2d 178 (1969).
43. GA. CODE ANN. § 109A-3-201(I) (1962).

44. GA. CODE ANN. § 109A-3-201(3)(1962).
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pay, no person is liable on the note itself unless his signature appears
thereon. 5 Wenke v. Norton" was such a case. The defendant's liability
was quite clearly based upon the rather extensive assumption agreement
but the litigation was discussed as though it were an action upon the note
itself, right down to using Commercial Code rules with reference to
defenses. The court's suggestion that there is a presumption of
consideration in the Commercial Code is not very reliable. Under the
Code want and failure of consideration are defenses against one not a
holder in due course." The defendant has the burden of persuading the
trier of fact that it is more probable than not that there was an absence
or failure of consideration." That is as far as any presumption goes. The
court correctly pointed out that an instrument being under seal does not
defeat the defendant's right to this defense. 9

There were several cases involving claims of alteration or incorrect
completion of instruments. Arnold v. Bostwick Banking Co., 50

illustrates the rule that an improperly completed instrument is in effect
an altered instrument.5 The action was brought on a note that had been
delivered by defendant to the bank in blank except for the signature of
certain officers of the corporation, dates, and amounts. The defendant
officers alleged that an officer of the bank was to complete the notes by
adding due dates and converting their signatures into representative
signatures by adding the corporation name and indicating that it was
signed by them. The court found, however, that the affidavits did not
show that the bank official was to sign the corporation "by the
defendants" but was merely "to write in above the names the name of
the corporation." Even this, however, could change the result. It is true
that an authorized representative who signs his own name to the
instrument is personally obligated if the instrument does not name the
person represented or show that the signer did so in a representative
capacity; 52 it is also true that, if the name of the person represented is
shown on the instrument, the representative who is authorized to sign
may show in litigation between the immediate parties to the transaction
that he signed only in a representative capacity.53 On either of these states

45. GA. CODEANN. § 109A-3-401(I)(1962).
46. 120Ga. App. 70, 169 S.E.2d 663 (1969).
47. GA. CODEANN. § 109A-3-408 (1962); GA. CODE ANN. § 109A-3-306(c)(1962).
48. GA. CODE ANN. § 109A-3-307(2) (1962); GA. CODE ANN. § 109A-1-201(8) (1962).
49. GA. CODEANN. § 109A-3-113(1962).
50. 121 Ga. App. 131, 173 S.E.2d 236 (1970).
51. GA. CODEANN. § 109A-3-115(2)(1962).
52. GA. CODE ANN. § 109A-3-403(2)(a) (1962).
53. GA. CODE ANN. § 109A-3-403(2)(b) (1962).

1971]



MERCER LAW REVIEW

of fact the defendants would not be personally liable on the corporate
obligation unless it was clearly agreed at the time of the execution of the
note that they were assuming personal liability rather than simply

signing as corporate officers. This makes the question of the bank

officer's authority very important, a question of fact precluding
summary judgment. Any completion of an incomplete instrument made

otherwise than authorized is a material alteration of the instrument;"
and that alteration, if fraudulently done, would discharge these

defendants, because it served to change their contract on the paper. If

the completion was not fraudulent, the defendants might still have a

defense, because the instrument is enforceable only to the extent of the

authority given the bank's officers. 56

The enumeration of things that have in the past been held to avoid an

instrument is both misleading and unreliable. In the first place it must be

noted that under the Commercial Code instruments are not voided.
What happens is that a party whose contract is changed by the alteration

is discharged. The instrument remains, and in the hands of a subsequent
holder in due course may be enforced as completed. 7 The other point

that must be noted is that an alteration to have the effect of discharging a

party must be both material and fraudulent. It is clear from the

comments of the sponsoring organizations to this section that this

requirement was intended to relax the very rigorous rule that prevailed
before the Code was adopted. 58

In Brown v. Kelley5" the note was in the hands of one claiming to be a

subsequent holder in due course. The note was given to a contractor for

certain home improvements and was apparently delivered incomplete
with the price amount missing. The note was transferred to third parties,

and the defendant alleged that the note had been completed with an

amount that was both excessive and exorbitant in view of the price
agreed upon for the work. Considerable involvement of the holders of

the note in preparation of the papers, including the note and the

underlying contract which were thereafter presented to the contractor for
signature by the defendant, was held to be sufficient to support a jury's
finding that the holder was not a holder in due course and was also found

to be sufficient to support the jury's finding that alterations were
frauduently made.

54. GA.CODEANN. § 109A-3-407(I)(b)(1962).
55. GA. CODE ANN. § 109A-3-407(2)(a) (1962).
56. GA. CODE ANN. § 109A-3-407(2)(b) (1962).
57. GA. CODEANN. § 109A-3-407(3)(1962).
58. UNIFORM COMMERCIAL CODE § 3-407, Comment 3b.
59. 120 Ga. App. 788, 172 S.E.2d 181 (1969).
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Enjorcement and Defenses

Once the signature on a negotiable instrument is admitted or
established, production of the instrument entitles the holder to recover
unless the defendant establishes a defense.6 0 In Ansley v. Moss"' the court
held that a complaint alleging that defendant was indebted to plaintiff in
the amount of $2,000.00 by reason of a check for the same amount, a
copy of which was attached, was sufficient to state a claim on which
relief could be granted.

There is a serious problem that could arise a great deal more often
than it does in view of the fact that banks frequently transfer their
mortgage notes to others in order to maintain their lendable funds and
many other financing agencies secure their funds by loans, using the
notes of their own borrowers as collateral In these situations it is
common practice for the borrower to make payments to the institution
from whom he borrowed the money without concern for the distant
holder. This creates a legal problem because the strict legal rule is that
the liability of a party on a negotiable instrument is discharged only to
the extent of his payment or satisfaction to the holder." While prior
payment is a proper defense to a contract action and is effective to some
extent under the Commercial Code,6 paper transferred to a holder in due
course after a payment has been made may be enforced by that holder
any way unless he had notice of the payment when he took the
instrument." It is common practice, especially when real estate notes are
transferred, for the transferee to constitute the transferor his agent to
continue accepting payments on his behalf. This is an important
protection for the maker of the note. This value protection was judicially
provided for the maker in Northside Bldg. & Invest. Co. v. Finance Co.
of A merica.15 There the court of appeals held:

where a note is payable in installments and where the payee, without
knowledge of the maker, transfers the note to another and the maker
continues to pay to the payee a number of installments as they fall due
which the payee transmits to the transferee, such a course of dealing is
sufficient to constitute the payee as the transferee's secret agent in
dealing with the maker for the collection of the installments.

60. GA. CODE ANN. § 109A-3-307(2)(1962).
61. 121 Ga. App. 43, 172 S.E.2d 654 (1969).
62. GA. CODE ANN. § 109A-3-603(I)(1962).
63. GA.CODEANN. § 109A-3-306(b)(1962).
64. GA. CODE ANN. § 109A-3-602(1962).
65. 119Ga. App. 131,166S.E.2d608 (1969).
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The case involved a note that had been made by the defendant to the

order of a local bank. The note through subsequent conveyances had

later been transferred to the plaintiff finance company, as collateral for a

loan to the last holder. The finance company did not become a holder

until later, because the note was not properly endorsed. 6" Payments were

made to the payee, which were remitted to the finance company. That

was the basis of the defense. On default by the finance company's

transferor the note was sold under power of sale at which time the note
was endorsed to the plaintiff at which time it became a holder. It earlier

had had notice of at least one defaulted payment of principal, however,

which would prevent it from becoming a holder in due course.

Notwithstanding the notice of default, the court found that plaintiff

could not become a holder in due course because it took under

foreclosure proceedings.67 This ruling raises an interesting legal point.

The Code was drafted in terms of judicial sales and legal process. To

hold that one who purchases at a sale held by virtue of a private power of

sale granted in a security agreement is in the same position as a

purchaser at a judicial sale is perfectly logical in view of the many

occasions on which the courts of Georgia have characterized such a

procedure as being a foreclosure in lieu of judicial proceedings.
It is important to keep in mind that once the basic authenticity of the

instrument is either admitted or established, that is, the validity of the

signature, the holder is entitled to recover unless the defendant

establishes a defense.68 A general denial is not an adequate answer.69

Failure of consideration is probably the most commonly raised defense,

and the most commonly raised answer is that there is a presumption that

an instrument is based on avalid and sufficient consideration. Preston &

Fogarty, Inc. v. Morgan70 is among the recent cases in which that

occurred. As noted above, want or failure of consideration is a defense

against any person not having the rights of a holder in due course.7'

Production of the instrument entitles the holder to recover unless the

defendant establishes a defense.7 That burden of establishing the defense

means the burden of persuading the fact finder that the existence of the

defense is more probable than its non-existence. 73 That is not equivalent

66. See the discussion of Hemphill v. Simmons, infra.
67. GA. CODE ANN. § 109A-3-302(3)(a) (1962).

68. GA. CODE ANN. § 109A-3-307(2) (1962).
69. Singleton v. Rary, 119 Ga. App. 559,167 S.E.2d 740 (1969).

70. 120 Ga. App. 878, 172 S.E.2d 319 (1969).
71. GA. CODE ANN. § 109A-3-408(1962).
72. GA. CODE ANN. § 109A-3-307(2) (1962).
73. GA. CODE ANN. § 109A-I-201(8) (1962).
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to overcoming a presumption. A presumption requires the fact finder to
find the existence of the fact presumed unless and until the other party
introduces evidence sufficient to support a finding to the contrary.74 It
would seem there are people who after 200 years of tradition are still
unable to distinguish between an action on a negotiable instrument and
an action on a simple contract, with the result that defendants do not
undertake to establish their defenses as required by the Code. In Mason
v. Ralston Purina Co.,75 the maker defendant pleaded failure of
consideration but did not even go to the trouble of denying that the note
represented the sum due after an account stated. Though true in every
case, the defendant's burden of establishing his defense is especially clear
in cases involving unauthorized completion.76 There is some doubt
however whether the court's description of the burden by the defendant
is adequately described in Newby v. A rmour Agriculture Chemical Co.77

D.H. Overmyer Co. v. Joe Summers Roofing Co. 8 was an action by
the payee of a promissory note to recover from the maker who alleged
that the note was executed under a mistake of fact and prayed recovery
of the alleged overpayment. Plaintiff's motion for summary judgment
was granted. Reversing that judgment the court of appeals ruled that on
a motion for summary judgment the plaintiff has the burden to show the
absence of a genuine issue of material fact, even though the issues
involved are such as the defendant would have the burden of establishing
at trial. In Bill Heard Chevrolet Co. v. General Motors Acceptance
Corp.9 the defendant, one Yarbrough, when sued upon a note given in
part payment for an automobile, attempted to bring into the action by
way of a third party complaint his dispute against the automobile dealer.
The maneuver did not meet with favor by the court of appeals. The
defendant was clearly entitled to undertake to establish his defense, s° but
the defense alleged would not be sufficient to defeat the rights of the
holder in due course.8 The court of appeals assumed that the holder was
a holder in due course. The ruling with reference to the use of third party
complaints appears to be correct, since the defendant's claim against his
seller is an original claim for breach of warranty, not an action over, to
recover on the same claim that is held against him on his note.

74. GA. CODEANN. § 109A-i-201(31)(1962).
75. 121 Ga. App. 53, 172 S.E.2d 320 (1969).
76. SeeGA. CODEANN. § 109A-3-115(2)(1962).
77. 119 Ga. App. 650, 168 S.E.2d 652 (1969).
78. 120 Ga. App. 188, 169 S.E.2d 821 (1969).
79. 120 Ga. App. 328, 170 S.E.2d 454 (1969).
80. GA. CODE ANN. § 109A-3-307(2) (1962).
81. GA.CODEANN. § 109A-3-305(2)(1962).
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Even after defenses have been established, most of them are not good
against a holder in due course; and in the last instance the person against
whom the defense has been raised has the burden of establishing that he
is in all respects a holder in due course.8 2 A holder in due course must
among other things take the instrument for value, in good faith, and
without notice of any defense against it. sA A holder takes for value when
he takes the instrument in payment of an antecedent claim.81 Kemp
Motor Sales, Inc. v. Stathams5 is interesting only because the court
seems willing to assume that when the check was negotiated to one to
whom the payee owed an obligation it was taken in payment rather than
merely to suspend the obligation until payment of the check. There are
many cases in which the court was not willing to accept the presumption
of absolute rather than conditional payment. 6

There are many cases, most especially those in the consumer trade, in
which it is difficult for one to believe that the merchants and their
financers after years of doing business together are so separate in their
operations that the financing agency is not thoroughly familiar with all
the little frauds and deceits indulged in by the payee of the note. The
financing agency always appears as transferee of the note and always
wishes to be a holder in due course. Other aspects of Brown v. Kelley 7

have been discussed above, but it is important at this point that the claim
of the plaintiffs to be a holder in due course be examined. The testimony
indicated that one of the partners in the plaintiff firm discussed the
transaction with the endorser and was told that the cash price was
$2,295.00, but that they had agreed that the maker would pay a hundred
odd payments at $40.00 each. The firm's agent prepared the documents
involved in the transaction. He typed them up, prepared the note and
gave it to the original payee and to have signed. The court noted that this
member of the firm knew the note was almost double the contract price
as stated by the original payee and ruled that the jury, inferentially at
least, could determine that the partners took the note as assignee with
notice of any infirmities.

82. GA. CODE ANN. § 109A-3-307(3) (1962).
83. GA.CODEANN. § 109A-3-302(1)(1962).
84. GA. CODE ANN. § 109A-3-303(b) (1962).
85. 120 Ga. App. 515, 171 S.E.2d 389 (1969).
86. See discussion of Manor Builder's Supply Co. v. Hall, infra.
87. 120 Ga. App. 788, 172 S.E.2d 181 (1969).
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BANK DEPOSITS AND COLLECTIONS

The Check Collection Process

The check collection process is a beautifully efficient but complex
design of minute detail. It seems to be difficult for most lawyers and a lot
of bankers to comprehend the detail and the intermatching of the pieces.
There were two significant collection cases within the survey period.
Insurance Co. of North America, Inc. v. Atlas Supply Co.8 was an
action against a general contractor and the surety on his bond alleging
nonpayment. Payment was to have been made by a check of the general
contractor payable to the subcontractor and the materialman jointly.
The checks were so drawn; but they were endorsed only by the sub-
contractor, deposited with his bank for collection, presented to drawee
bank for payment and paid, with the result that the materialman got
nothing and the subcontractor took all. Since a check payable to two or
more persons and not expressed to be in the alternative, is payable to all
of them and may be negotiated, discharged, or enforced only by all of
them, 8' the item was thus not properly payable by the drawer's bank;
and the bank was not authorized to charge its customer's account." To
the extent that there is a breach of warranty claim against the collecting
bank, it is properly a claim of the bank that improperly paid; and it
should not be able to charge its customer's account. However, in view of
the way in which the case arose, it is perfectly reasonable for the court to
do as it did and permit the customer to use the claim by way of third
party complaint. In order to do this, it was necessary to find that the
drawer to whose account the item had been improperly charged was an
"other payor" within the terms of the warranty rules in section 109A-4-
207(1). Since payments made are normally final within a very short
period of time," it is important to the claim raised that it could be based
on a breach of the collecting bank's warranty that it had authority to
obtain payment. 2 The case involved an imaginative use of third party
practice but that is not within the scope of this paper.

National City Bank of Rome v. Motor Contract Co. of Rome 3 was
an action by the payee and holder of two checks against the drawee bank
based on the bank's not having properly dishonored them and therefore

88. 121 Ga. App. 1, 172 S.E.2d 632 (969).
89. GA. CODEANN. § 109A-3-116(b)(1962).
90. SeeGA.CODEANN. § 109A-4-401(1)(1962).
91. SeeGA.CODEANN. § 109A-4-302(1962).
92. GA.CODEANN. § 109A-4-207(I)(a)(1962).
93. 119 Ga. App. 208, 166 S.E.2d 742 (1969).
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having become accountable for their amount. This is another case in

which the bank's customer had to pursue a claim that would normally be

the burden of his bank to undertake since the bank had already become

accountable to its customer for the amount of the item. The case

involved two checks dated January 15 which were issued on January 18

and deposited by the plaintiff in his account in his bank for collection.

They were presented by the depository bank to the drawee bank on

January 19, a Wednesday; they were returned dishonored by the drawee

bank late in the day of January 21, Friday. No previous notice of

dishonor had been given. The possibility that the items were presented

after the drawee bank's cut-off hour on the 19th and, therefore, not

returned late, was not discussed. 4 Both of the banks involved were

national banks in the same city. This being the case, one would normally

expect them to have cleared their items under normal clearing house
rules; though those rules are not available to this writer, the two day

lapse involved here would seem exceptional. The rule of responsibility of
the drawee bank in such a case would normally be the rule of §

109A-4-213(l)(d) that a bank is accountable for an item if it has made

provisional settlement and has failed to revoke that settlement within the

time allowed by clearing house rules. In any event, however, a drawee

bank who retains an item beyond midnight of the banking day of receipt
without settling for it, or does not pay or return the check until after its

midnight deadline, is accountable for the amount of the item, as the

court ruled.9 If the plaintiff's bank received a settlement for the item
which was or became final, the bank's authority to charge back the

amount of the check to the plaintiffs account was terminated."

The Banker and His Customer

Some of the most important and sometimes troublesome cases are
those involving the relation of the customer and his own bank. There
were three of these worth noting during the current survey period. In

Columbus Bank & Trust Co. v. Dempsey9 7 plaintiff alleged that she

deposited in a checking account with the defendant the sum of $1,000 on
July 26, 1946, and that on or about December 1, 1967, she demanded the

return of her money which was refused. The defendant alleged that it was
not within the reach of equity and good conscience to permit a recovery

on a deposit left untouched for more than 21 years. The court ruled: that

94. See GA. CODE ANN. § 109A-4-107 (1962).
95. GA. CODE ANN. § 109A-4-302(a) (1962).
96. GA. CODEANN. § 109A-4-212(t)(Supp. 1969).
97. 120 Ga. App. 5,169 S.E.2d 349 (1969).
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the statute of limitations, which had not been pleaded, would begin to
run only after the demand made in 1967; that the action was at law and
therefore the equitable doctrine of stale demands would not be
applicable; that even if laches were to be invoked in a suit at law, the
doctrine could not operate during a period in which a statute of
limitations was applicable. The result seems to be desirable, and it is
encouraging to know that everyone's checking account is not drained
dry every month to meet current expenses.

Arnold v. Citizens Bank of A mericus 8 involved what could become a
troublesome question of the bank's basic right against its customers. It
is clear that as against its customer the bank may charge his account
with any item which is properly payable from the account even though
the payment creates an overdraft. 9 The case arose when the bank
undertook to recover from its customers an overdraft resulting from the
customers' withdrawal of the amount of two deposits erroneously
credited to the account. The difficulty apparently arose because a joint
account was involved. It is not entirely clear what the problem was, but
special difficulties arising from the use of joint accounts are clear from
the court's ruling that the bank could not recover from the defendants in
the absence of proof of which defendant withdrew how much of the
overdraft.

Probably the most common area of dispute between banks and their
customers is the relative duties and responsibilities when checks are
forged or altered or the endorsements on them are false. The most recent
example of this was Bank of Thomas County v. Dekle. 100 The case action
was by a depositor to recover from his bank payments improperly made
from his account. The basic question involved the customer's duty to
discover and report such defects with reasonable care and promptness
after the bank statement and the paid items were made available to
him.'10 The case apparently came up entirely in terms of the limitation
period established for depositors' claims rather than on the respective
rights of the parties based on duty of care. If the bank could establish
that the customer did not act with reasonable care and promptness, the
customer would be precluded from asserting the unauthorized signature
or alteration to the extent that the bank suffered a loss by reason of such
failure. 0 1 However, the customer could still prevail if he could establish

98. 121Ga. App.49,172 S.E.2d655 (1969).
99. GA. CODEANN. § 109A-4-401(I)(1962).
100. 119Ga. App. 753,168S.E.2d834(1969).
101. GA. CODEANN. § 109A-4-406(1)(1962).

M02. GA.CODEANN. § 109A-4-406(2)(a)(1962).
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that the bank did not exercise ordinary care when it paid the item.'" In
the opinion, there is some discussion of good faith payments and

negligent payments. It should be noted that those are not the tests

contained in the code section establishing the relative duties of the

parties. Quite aside from the duties of care, there is a cut-off period after

which claims of improper payment cannot be made. A customer must

report his own unauthorized signature or alterations appearing on the

face of the item within 60 days from the time the statement and the items

are made available to him, and he must report any alterations on the

back of the item or any unauthorized endorsement within one year. 04

The interesting points in this case came from the fact that some items

apparently were forged with the customer's signature on the front and

also contained a forged endorsement. It is somewhat difficult to see how

that could happen, in view of the rule governing liability in the event of

fraudulent employees;'"1 but the point seems not to have been raised. The

court ruled that if an item bears the forged signature of the drawer and

also forged endorsement of the payee, the customer may, even though he

has let the 60 day limitation pass, rely upon the one year limitation
period and enforce his rights against the drawee bank. This case

illustrates several problems arising when a businessman relies on an

employee to keep his records and check his bank statements. If his

employee is not honest there are serious difficulties in view of a possible

ruling that one fails to exercise reasonable care and promptness when,

because of concealment by the wrongdoer, he discovers forged items

years later. Also important is the rule not discussed in this case that, in

absence of due care, the customer is precluded from asserting against his

bank an unauthorized signature or alteration on another item made by

the same wrongdoer after two weeks or a shorter reasonable time

following payment and statement of the first item if the customer does
not give the bank notification of the unauthorized signature.'" This

provides protection for the bank if it pays additional items before

notification following the return of the original bad items to the
customer for examination.

BULK TRANSFERS

Questions of the scope and operation of the Bulk Transfers article
were raised in Mclnvale v. Tifton Air Service, Inc. 17 The case involved

103. GA. CODE ANN. § 109A-4-406(3) (1962).
104. GA. CODE ANN. § 109A-4-406(4) (Supp. 1969).
105. SeeGA. CODE ANN. § 109A-3-405(I)(c) (1962).
106. GA.CODEANN. § 109A-4-406(2)(b)(1962).
107. 119 Ga. App. 821, 168 S.E.2d 898 (1969).
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claims of two secured parties to property on which execution had been
levied by a judgment creditor. The claim principally at issue was an
unprotected security interest followed by a deed conveying all the
collateral to the secured party. The transferee did not take possession,
apparently, but the troublesome part is the court's citation of bulk
transfer law as authority for the proposition that in any event possession
remained in the judgment debtor insofar as his creditors were concerned.
Under the cited code section 0 8 actual possession is of no importance.
The transfer is simply treated as being ineffective against any creditor,
even though the transferee has taken possession.'" The difficulty with
discussion of fraudulent conveyances and bulk transfer law is that
reliance on the bulk transfer article is not clearly supportable since that
law does not apply to transfers in settlement of a security interest. The
court may have made a distinction in this case inasmuch as there was an
option to repurchase on becoming financially solvent again. It may well
be that non-Commercial Code fraudulent conveyance law would have
been sufficient to deal with the case, but the court of appeals after
quoting the trial court's instruction to the jury did not discuss the
matter. It relied entirely on bulk transfer law.

DOCUMENTS OF TITLE

D.H. Overmeyer Co. v. Nelson-Brantley Glass Co."0 was an action by
the consignee under a bill of lading against the shipper and carrier for
damage to a shipment of glass caused by improper loading. The carrier's
defense was based on inclusion in the bill of lading of the language
"shipper's weight, load and count." As the court noted there has been
some confusion over the effect of this provision, especially if the carrier
knew of the condition of the loading that was in fact made by the
shipper. It is unfortunate that the court indicates that the confusion
continues inasmuch as the Commercial Code was drafted with that
difficulty in mind and with language intended expressly to eliminate the
confusion. If the goods are loaded by the issuer (carrier), the words
"shipper's weight, load and count" are ineffective except as to freight
concealed by packages;"' but if the shipper does in fact do the loading,
the carrier shall not be liable for damages caused by the improper
loading."2

108. GA. CODE ANN. § 109A-6-105 (1962).
109. GA. CODE ANN. § 109 A-6-103(3) (Supp. 1969).
110. l19Ga. App. 599, 168 S.E.2d 176(1969).
111. GA. CODE ANN. § 109A-7-301(2)(1962).
112. GA. CODE ANN. § 109A-7-301(4)(1962).
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INVESTMENT SECURITIES

There was no action directly affecting Article VIII of the Commercial

Code during the survey period, but there were three acts amending the

Georgia Securities Act of 1957.113 One of these"' amended the definition

of "security""' to include among the basic definition pre-incorporation

certificates and subscriptions and added a long recital that "security"

also means certain contracts that entitle purchasers under them to

receive from the vendor compensation under certain conditions. This

expansion of the definition of security appears to have been undertaken

for the purpose of including certain franchise agreements, though it is

general in form and does not expressly mention franchising. Another

act"' deleted securities exempt from registration under federal law from

the list of exceptions to the bonding rule"7 by § 97-104(h). The same act

also added to the exemption for securities exchanged for all or

substantially all of the assets of another corporation's securities which

are exchanged for shares of another corporation possessing at least 80

percent of the voting power of the shares of that corporation are now

also exempt." 8 The exemption for sales by an issuer to not more than 25

persons for investment purposes"' was amended to permit offers and

sales to 25 persons per year.2 0

SECURED TRANSACTIONS

Policy and Scope

Last year in these pages' 2' certain lease transactions were discussed as

raising a general problem of application of the Commercial Code. This

year's cases raise the same problem of scope and application of the

secured transactions article, but they do so with a lease transaction that

takes a substantially different form from that discussed last year. In the

regular lease situation as in the bailment lease, the lessee pays a

consideration to the lessor for the use of the property. It may or may not

be anticipated that the lessee will ultimately become the owner of the

property. That fact alone is not sufficient to mark a lease as a security

113. GA. CODE ANN. tit. 97 (Rev. 1968).
114. Ga. Laws, 1970, p. 450.
115. GA. CODE ANN. § 97-102(i) (Supp. 1969).
116. Ga. Laws, 1970, p. 488.
117. GA. CODE ANN. § 97-105(f) (Rev. 1968).
118. GA. CODE ANN. § 97-107(0 (Rev. 1968).
119. GA. CODE ANN. § 97-107(j) (Rev. 1968).
120. Ga. Laws, 1970, p.718.
121. Kock, Commercial Law. Annual Survey of Georgia Law, 21 MERCER L. REV. 247 (1970).
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agreement. 2 It is difficult to tell the two transactions apart in many
cases, and it will often depend upon the intentions of the parties.' 23 The
cases cropping up in the courts lately take an entirely different shape. In
such cases the lessee instead of undertaking to make payments over a
term to the lessor, makes a loan to the lessor; and the lessor then issues a
promissory note providing for repayment to the lessee. The parties then
execute a lease agreement which provides that the lender shall have an
annual lease of an expensive automobile so long as the debt is unpaid.
The agreements also appear to provide that either party may terminate
the arrangement on 120 days' notice, in which case the debtor shall pay
the note and the lender shall return the automobile. The agreements
further provide that if the debtor should go out of business the debtor
has an obligation to surrender to the lessee free and clear title to the
automobile, and the used car value of the automobile is to be credited to
the unpaid balance on the note. The notes do not normally bear interest.
The use of a new, expensive vehicle (Cadillac or Lincoln Continental)
each year during the outstanding term of the note is the benefit desired
by the lender.

As can be seen, these cases differ substantially from the normal
security lease transaction. In that form of transaction the lessee is the
debtor, being obliged to pay the agreed price of the vehicle over the term
provided in the lease; and the lessor is the secured party, retaining title
primarily for the purpose of insuring payment in installments as
provided in the agreement. The secured party has no particular
perfection problem, since he holds the certificate of title. The debtor on
the other hand may have problems, because, unless his lease interest is
noted on the certificate of title, he may find himself competing against
claims of third persons who have purchased interests in the same vehicle
without notice of his claim. It is possible to argue that any subsequent
purchaser would take subject to his interest, since a purchaser can
normally acquire only such interest as his lessor has. Nevertheless, the
lessee will have found himself thrust into unexpected litigation, even if he
can prevail on that basis. If the vehicle was subject to a security interest
while still in the lessor's inventory, the lessee is in no better position. A
buyer in ordinary course buying from a dealer who holds the vehicle for
sale takes free of a security interest created by his seller;'24 but a lessee is
not a buyer and lessors frequently do not sell in a ordinary course of
trade. So, the lessee would be in the position of having to rely on

122. GA. CODE ANN. § 109A-I-201(37) (1962). (Last Sentence).
123. GA. CODEANN. § 109A-I-201(37);9-102(2)(1962).
124. GA. CODEANN. § 109A-9-307(I)(Supp. 1969);GA. CODEANN. § 68-405a(Rev. 1967).
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something like an estoppel, arguing that one who finances the inventory

of one in the business of leasing must anticipate that the security interest

would be subjected to subsequent leases. That argument would be hard

to sustain in many courts.
The current crop of three cases raises somewhat different

considerations. First there is always the question as to whether it is a

lease in fact or a security agreement. It calls itself lease, and there is

rarely any indication stated in the agreement of intention to create a

security interest. The basic rule is that Article IX governs any lease

intended as security,' but whether a lease is so intended is to be

determined by the facts of the case, not simply by the language of the

parties or the label on the paper . 26 A security agreement is one that

creates or provides for a security interest.'21 A security interest is an

interest in property which secures payment or performance of an

obligation s.' 2 That these leases secure payment of the debt owing to the

lessee is clear. Under the arrangement annual leases of new vehicles are

to be continued so long as the debt remains unpaid. There is no provision

for rental. The loan is the only consideration. If the loan is called, the

vehicle is to be surrendered when the debt is paid. If the debtor chooses

to pay he may do so on giving 120 days' notice, at which time the vehicle

is to be surrendered. If the debtor goes out of business, he is to transfer

ownership in the leased vehicle; and the value of the property as of that

date is credited upon the debt. The amount of the note that is in excess of

the value of the collateral remains owing.
The lessee's security interest would have attached when the loan was

made and the lease executed.' 2' But in order to have priority over a

subsequent perfected interest, it would have to be perfected.'30 Normally

taking possession of the collateral would be sufficient.' 3 ' Security

interests in motor vehicles are handled differently, however, requiring

notation on a certificate of title. 32 There is no provision in the Certificate

of Title Act authorizing perfection by taking possession; and such a

provision would probably not work, because, unless the secured party

has his interest on the certificate or has the certificate out of circulation,

it is possible that transfers could be made on the basis of the certificate

which would serve to cut off the interest of the secured party.

125. GA. CODE ANN. § 109A-9-102(2) (1962).

126. GA. CODE ANN. § 109A-I-201(37) (1962). (Last Sentence).

127. GA. CODE ANN. § 109A-9-105(I)(h) (1962).

128. GA. CODE ANN. § 109A-I-201(37) (1962). (First Sentence).
129. GA. CODEANN. § 109A-9-204(t)(1962).
130. GA. CODE ANN. § 109A-9-303(l)(a) (1962).

131. GA. CODE ANN. § 109A-9-305; 9-302(1)(a) (1962).

132. GA. CODE ANN. § 109A-9-302(3)(b), (4) (1962); GA. CODE ANN. § 68-421a (Rev. 1967).
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The cases involve conflicting claims to the same vehicle by the lessee
and a financing bank that holds what is concedely a security interest. In
none of the cases to date has the lessee's interest been perfected as a
security interest. Therefore, the perfected security interest of the other
lender has priority.'3 If the other lender's interest has not been properly
perfected, the two claims would have priority according to which was the
first to attach in the collateral. 34

The court of appeals has been less able than the trial courts in Georgia
to see the possibility that these leases might exist for the purpose of
ensuring repayment of the loan which is the consideration of them. If
such a lease is found not to have been intended to secure payment of the
loan, a different set of problems arises. If the bank's loan was perfected
before the lease, there is no express provision of the Commercial Code
that would protect the lessee. Both the Commercial Code and the
Certificate of Title Act protect most buyers in the ordinary course of
business, 3 1 but a lessee is not a buyer. A buyer is one who takes title to
goods in a sales transaction.' 36 About the only argument that would
usefully protect such a lessee from a pre-existing perfected security
interest in the inventory of one in the business of leasing, would be that,
since the secured party knows he has taken a security interest in an
inventory of goods held to be leased to third parties, he must be estopped
from asserting his interest against lessees during the term of any
individual outstanding lease. This would approach giving such lessees the
rights of a buyer in ordinary course but would be based upon a sort of
estoppel. Such an argument would not do extreme violence to the
Commercial Code provisions on priorities and protected parties,
inasmuch as the principles of estoppel are expressly preserved as
supplementary to the rules of the Commercial Code. Code rules cannot
be contradicated by such general principles, but in many cases it is
necessary to supplement them . 7

If the bank's security interest was created and attached after the
execution of the lease, the argument is somewhat easier for the lessee. As
was pointed out by the court of appeals, a debtor cannot create a security
interest in another man's property, in the absence of consent or some
special rule like that of consignments. The security interest cannot be
perfected until it is attached,' 38 and it cannot attach until the debtor has

133. GA. CODE ANN. § 109A-9-301(1)(a), (b); 9-312(5) (1962).
134. GA. CODEANN. § 109A-9-312(5)(c)(1962).
135. GA. CODE ANN. § 109A-9-307(I) (1962); GA. CODE ANN. § 68-405a (Rev. 1967).
136. GA. CODE ANN. § 109A-2-106(I), 2-103(I)(a) (1962).
137. GA. CODE ANN. § 109A-1-103 (1962).
138. GA. CODE ANN. § 109A-9-303(1) (1962).
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an interest in the property. 3 9 It is self-evident that the security interest

can attach only to the extent of the debtor's interest in the property, with

certain exceptions.4 0 There have been for many years recurring doubts

about secret interests of the sort such lessees would have, but the

propriety of ruling that a subsequent secured party would take subject to

the lease would be especially acceptable when the secured party is on

notice"' that the debtor's inventory is held for the purpose of being not

sold but leased for the benefit of third parties.

The above discussion was a long introduction for three cases; but the

problem is very important, and the discussion will permit a brief

disposal of cases involving that kind of problem. First National Bank &

Trust Co. of A ugusta v. Smithloff"4
1 was the first and most instructive of

the cases. It involved an action by the bank holding a bill of sale to

secure debt on the vehicle against the lessee creditor. The vehicle was

delivered to the creditor, lessee, on the same day that the security deed

was given to the bank; neither party had knowledge of the other's

interest. It turned out to be significant that the bank did not promptly

perfect its security interest by obtaining notation on the certificate of

title as is required by the title act. The court ruled as a matter of law that

the lease did not in fact secure payment of the loan. The court's

consideration of the case was complicated by the fact that it was not

known which interest was created first. The court therefore dealt with

both possibilities. If the lessee's interest had been created first, the court

was satisfied that the position stated above was sufficient to deal with the

case, that is to say, that after the lease interest had been created, the

lessor could encumber by security agreement only such interest as

remained in him. That being so the lessee would have priority. Looking

at the case on the assumption that the security interest was created

before the lease interest, the court had a more difficult problem, because

it did recognize that the lessee was not a buyer in ordinary course and

therefore did not take free of the security interest under the code sections

providing for a cut-off of inventory interests. 4
1 If one used the first-to-

be-created analysis which the court used in the first hypothesis of the

case, the bank would prevail which would make the fact question, being

assumed under the necessities of the case, the complete determining

139. GA. CODE ANN. § 109A-9-204(I)(1962).

140. See. e.g., GA. CODE ANN. § IO9A-9-301(I) (1962) and GA. CODE ANN. § 109A-9-312

(1962).
141. See GA. CODE ANN. § 109A-I-201(25) (1962).

142. 119 Ga. App. 284, 167 S.E.2d 190 (1969).

143. GA.CODEANN. § 109A-9-307(I)(962);GA. CODE ANN. § 68-405(a) (Rev. 1967).
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factor. The court, however, did identify another possibility. Georgia
Code Ann. § 68-415a(d) (Rev. 1967) provides that a transfer by an
owner is not effective until the title act has been complied with,
and § 68-421a(a) relating to perfection of security interests was
originally cast in the same form. Section 68-421a(a) has since been
amended so that the language is in the affirmative rather than the
negative, but the court quite reasonably assumed that the legislature did
not by the amendment intent to change the general effect of the statute "'
and thereby provide for retroactive perfection of security interests. The
result, then, was that the security interest was subordinate to the lease
interest, even if the latter had been created a short time after the former,
inasmuch as the former had not been perfected for a period of some two
weeks.

Howington v. Metropolitan State Bank' involved the same sort of
lease except that it was clear that the lease pre-dated the bank's security
agreement. The court followed the reasoning in Smithloff except for the
possible addition of an emphasis on the fact that the lease contained a
promise that the dealer would not assign or otherwise convey title to the
automobile. This result, too, depended upon the court's not finding a
security interest in the lessee.

First National Bank & Trust Co. of A ugusta v. McElmurray'4 is the
last, and a really quite useless, discussion of the same problem. Although
it apparently turned upon the reasoning of the Smithloff case, the
discussion leaped back and forth and all over including considerable
reliance on the law of sales instead of leases. The court indeed suggested
that should all else fail, the lessee might be considered a buyer in
ordinary course (which he clearly is not) so that he might avail himself of
the advantages of the protection available in code sections 109A-9-
307(1) and 68-405a. What the Commercial Code sections on passage of
title in the sale of goods'47 has to do with the creation of a lease interest is
not worth speculating.

Validity and Effect

A security agreement is not enforceable against the debtor or anyone
else unless the collateral is in the possession of the secured party or the
debtor has signed an agreement which contains the description of the

144. GA. CODEANN. § 109A-2-102(1962).
145. 119 Ga. App. 457, 167 S.E.2d 737 (1969).
146. 120 Ga. App. 134, 169 S.E.2d 720 (1969).
147. GA. CODE ANN. § 109A-2-401 (1962).
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collateral. 4 That is the basic requirement established by the

Commercial Code. Security agreements, of course, are part of the

general law of contracts, and there could conceivably be questions of

certainty of agreement sufficient to raise doubts of enforceability. In

secured transactions law we find most of those doubts in terms of

sufficiency of description of collateral. One can hardly disagree with the

ruling in Woodfin v. General Motors Acceptance Corp.4 9 that the

agreement of the parties was not as a matter of law so uncertain as to

make it unenforceable. The contract was signed by the secured party's

finance manager, and the name of the secured party appeared elsewhere

on the face of the contract even though that name was not filled in the

appropriate blank in the form.
Some of the consumer protection provisions contained in the Retail

Installments and Home Solicitation Sales Act 50 were changed by an act

amending sections 3 and 4 of the law, changing the requirements in the

original act that certain provisions in contracts be printed in at least 10

point type so that it is now permissible to print them in "clear and

conspicuous type." Also changed was the requirement that certain items

be specified in the contract so that the debtor might know the amount of

each detailed item. The list has been eliminated, and it is now provided

that the contract shall contain the names of the seller and the buyer, the

place of business of the seller, and the residence of the buyer. All

references in section 3 to such a list have been eliminated as well. A

provision not necessary but helpful in state law was the addition of the

definition of unpaid balance as being whatever is determined in

accordance with the Federal Consumer Credit Protection Act, as that

act is administered.15 ' Similar changes were made in the Motor Sales

Finance Act5 2 by amendment of sections 3 and 4 of that Act.)5

The Uniform Consumer Credit Code Study Committee was continued

by resolution. 54 This commission has for the past few years been

studying a comprehensive replacement for the various acts that regulate

credit transactions. It also might be noted that, though it does not

directly go to Commercial Code secured transactions, a bill was passed

restricting a bank's power to make loans on the security of its own

shares.
55

148. GA. CODE ANN. § 109A-9-203(I) (1962).

149. 121 Ga. App. 101,172 S.E.2d 880 (1970).

150. GA. CODE ANN. ch. 96-9 (Rev. 1958).

151. Ga. Laws, 1970, p.98.

152. GA. CODE ANN. ch. 96-10 (Rev. 1958).

153. Ga. Laws, 1970, p. 101.
154. Ga. Laws, 1970, p. 744.
155. Ga. Laws, 1970, p. 583.
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The fraudulent conveyance aspects of Mclnvale v. Tifton A ir Service,
Inc.156 have been discussed above. The case seems most significant in
terms of the claims of secured creditors to property on which execution
had been levied by a judgment creditor. The levying creditor is defined as
"Lien creditor" for the purposes of Article IX. 57 The rights of a secured
party are subordinate to the rights of such a lien creditor unless the
security interest has been perfected.151 Perfection sufficient to protect
against the lien creditor normally requires filing a financing statement. 15 9

A security interest is effective according to its terms with some few
exceptions for the benefit of particular parties that are spelled out in the
Code. 60 One of the protected parties is a buyer in the ordinary course of
business, who normally buys out of a merchant's inventory and is
protected from the security interest even though he knows it exists.' 6 ' The
risk and considerably greater fear of risk that has arisen is this. If there
is an effective security agreement binding all except a buyer in ordinary
course and an agent undertakes to sell on behalf of the breaching debtor,
the agent may be held liable for conversion in view of the fact that he
participated in the sale which resulted in cutting off the right of the
secured party to pursue the goods into the hands of the buyer. These
agents have wanted exemption from this rule of tort law. In 1969
subsection (3) was added to § 9-307 for the purpose of exempting
livestock commission merchants from this liability. In 1970 a sub-
section (4) was added to § 9-307 to exempt from such liability a
commission merchant who sells agricultural products.' There are
several difficulties with these new sections. First, it has to be noted that
their purpose is to relieve these merchants from liability which is in fact
liability in tort, and one would expect these rules would most
appropriately be inserted into those parts of the code where the liability
of such agents is set out. The Commercial Code does not set out their
liability; all it provides is that the secured party's property rights are
effective against everyone except the buyer in ordinary course and some
few other persons if the interest is not perfected. There is also a question
as to whether farmers are in the business of selling goods. In addition, it
must be noted that the newly created exemptions are in favor of persons
who sell agricultural products. Both livestock and "agricultural

156. 119Ga. App. 821, 168 S.E.2d 898 (1969).
157. GA.CODEANN. § 109A-9-301(3)(1962).
158. GA. CODEANN. § 109A-9-301(I)(b)(1962).
159. GA.CODE ANN. § 109A-9-302(I) (1962).
160. GA. CODE ANN. § 109A-9-201 (Supp. 1969).
161. GA.CODE ANN. § 109A-9-307(I)(Supp. 1969).
162. Ga. Laws, 1970, p. 604.
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products" are "farm products" in the language of the Commercial

Code. 16 The Code does not cut off a security interest for the benefit of a

buyer in ordinary course of business who buys farm products from a

person engaged in farming operations. 6 It is this writer's understanding

that a commission merchant normally acts as an agent, in which case the

buyer would be buying through an agent from the farmer himself and

would not therefore be protected. It is recognized of course that in many

cases this agency intervention might be sufficient to subject the agent to

liability under normal agency tort rules. In such a case a secured party

might wish to avoid the necessity of tracing the goods into the hands of

the buyer, who would take subject to the security interest, and instead

pursue his remedy in tort. In any event it would be appropriate in such

cases for this exemption from tort liability to be included in the code

among the rules creating tort liability.

Default and Foreclosure

There are a number of foreclosure cases that need brief mention.

Kirkland v. Chrysler Credit Corp. 65 was a trover action to recover the

balance due on the sale of an automobile. Judgment was rendered for the

agreed unpaid balance on the contract, but the court of appeals rules

that the judgment could be affirmed only conditionally until the seller

surrendered the contract and notes to the purchaser.

On default the secured party normally has the right to take possession

of the collateral. The Code permits some trespasses, but whatever is done

must be done without a breach of the peace. 6 Whisenhunt v. Allen

Parker Co.'67 was an action for alleged tortious repossession of property

under a security agreement. These cases commonly involve at least two

points. First, was there a default? Default, of course, normally means

failure to make payment when due; but agreements frequently spell out

other things such as bankruptcy, assignment for the benefit of creditors,

failure to maintain insurance on the property and other actions, as

additional instances of default. Second, was there a proper entry and

taking? In some instances retaking property involves the problem of a

possible taking of non-secured property contained within the collateral,

and in some cases secured property must be detached from other

property not included in the security agreement. All of these difficulties

163. GA. CODE ANN. § 109A-9-109(3) (1962).

164. GA. CODE ANN. § 109A-9-307(I) (Supp. 1969).

165. 119 Ga. App. 759, 168 S.E.2d 650 (1969).

166. GA. CODE ANN. § 109A-9-503 (1962).
167. 119 Ga. App. 813, 168 S.E.2d 827 (1969).
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give rise to possible liability in tort. These are fact questions precluding
summary judgment.

Ennis v. Atlas Finance Co.6 8 raised several points of considerable
practical importance. Once the secured party has taken possession of the
collateral, disposition can give rise to difficulties. The secured party may
dispose of the collateral by public or private sale, and in either case the
debtor is entitled to certain notices. If the sale is to be public, there is
a special Georgia rule contained in § 109A-1-201 (31A); if the
collateral is to be disposed of privately, the debtor is entitled to
reasonable notification of the time after which any private sale is to be
made.' What is reasonable notification? In the instant case, a letter was
written on September 22 notifying the defendant that the car would be
privately sold on September 25. This was very short notice. The actual
disposition of the property involved some confusion and apparently two
sales (the first one considered invalid by the secured party itself) resulting
in a payment to the secured party of $1,975, which was credited to the
defendant's account. The action was brought to recover the deficiency
balance, plus attorney's fees. The rules intended to protect the debtor
and to impose duties on the secured party cannot be waived in the
security agreement. 7 0 The question of reasonableness of disposition of
collateral can also be raised in terms of the amount received for the
collateral on its disposition. The fact that a better price could have been
obtained by sale at a different time or by a different method is not alone
sufficient to establish that the sale was not made in a commercially
reasonable manner.' However, the fact that the car was sold for $1,975
and was promptly resold for $2,400 is evidence, at any rate, on the
question of reasonableness.

SURETYSHIP

Suretyship law in its general sense does not fall within the Commercial
Code though commonly involved in commercial transactions; both
commercial paper transactions and secured transactions frequently
involve suretyship. When an instrument has been taken for value before
due, accommodation parties are liable in the capacity in which they have
signed, even though the taker knows of the accommodation; but as
among themselves the parties take their true positions. 7 ' Franklin v. Sea

168. 120Ga. App. 849, 172 S.E.2d 482 (1970).
169. GA. CODE ANN. § 109A-9-504(3) (1962).
170. GA. CODE ANN. § 109A-9-501(3)(b)(1962).
171. GA.CODEANN. § 109A-9-507(2)(1962).
172. GA. CODE ANN. § 109A-3-415(2) (1962).
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Island Bank173 raised the problem involved in such a situation since their

notes were signed by a maker and two accommodation endorsers.

Judgment was rendered on the note against the maker and the endorsers;

the maker's executrix apparently paid the judgment and took an

assignment of the execution apparently for the purpose of enforcing it

against the endorsers. The endorsers moved to amend the judgment to

show that one defendant was maker and that they were mere

accommodation endorsers. If these allegations were proven, they would

be entitled to have their status indicated and to be subrogated to the

execution for the purpose of better enforcing their right of

reimbursement against the principal because of their suretyship position.

The court noted that a plaintiff suing on such a note has the duty to

specify the status of the parties, in order to preserve their rights under the

judgment and execution. Not having been done, it can be done on a

motion to amend the judgment. The result is, of course, that the right of

the sureties to be subrogated to the execution prevails against the right of

the maker's estate to enforce the assignment, since it is the maker's

estate that is primarily liable.
Ashburn Bank v. Childress7

1 goes off on several wrong points. The

action was by the payee of a note to recover from the maker who alleged

in defense that he executed the note as an individual to provide operating

funds for a corporation which was never set up and made operative. The

defense apparently was delivery for a special purpose which is normally

available against one not a holder in due course.'75 The court goes astray

first in its ruling that parol evidence cannot take from the written

contract. That is not concerned here; the question here is the raising of a

defense against an instrument, a defense that is permissible against

instruments. The court then holds that each payee qualifies as a holder in

due course. That is unlikely to be the case. A payee may be a holder in

due course,' 76 but a payee cannot be a holder in due course any more than

any other holder if he has notice of any defense or claim. 77 If the

defendant can prove that the instrument was delivered for the special

purpose alleged and if he can show that the holder did in fact use the fund

to satisfy other debts of the corporation, he will have established a

defense under § 109A-3-307(a) which will itself in all likelihood be

sufficient to prevent the payees from establishing that they are in all

173. 120 Ga. App. 654, 171 S.E.2d 866 (1969).

174. 120 Ga. App. 632, 171 S.E.2d 768 (1969).
175. GA. CODE ANN. § 109A-3-306(c)(1962).
176. GA. CODE ANN. § 109A-3-302(2) (1962).

177. GA. CODEANN. § 109A-3-302(1)(c)(1962).
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respects holders in due course. 7 ' This case is discussed in this part of the
survey because an individual putting up his personal obligation for
monies to be paid to the corporation is in a suretyship position and
would have, in addition to his normal rights under the commercial paper
rules, any rights and defenses available to a surety under Title 103.

178. GA. CODE ANN. § 109A-3-307(3) (1962).




