AGENCY AND BUSINESS ASSOCIATIONS
By PASCO M. BOWMAN*

Following the practice initiated last year in Professor Clark's excellent
survey article,' Agency and Business Associations once again are
combined into a single article for survey purposes. In the field of agency,
which will be treated first, the survey year gave rise to a large number of
cases applying well-settled principles to a variety of factual situations.
Partnership cases will be taken up next and, as usual, there has not been
a great deal of litigation in this area. In corporations, which will be
taken up last, there were some amendments to the Corporation Code and
a small number of cases. There was one piece of legislation in the
corporate field of more than routine interest, namely, the Georgia
Professional Corporation Act; the survey will conclude with a brief
examination of that Act.
AGENCY

The Agent as Fiduciary
It is basic hornbook law that an agent stands in a fiduciary
relationship to his principal and is required to act loyally and in good
faith. This principle was applied in McLendon v. Hartford Accident &
Indemnity Co., 2 in which the provisions of a surety bond for the faithful
performance of a warehouse contract made the surety the agent of the
warehouseman to decide what disposition should be made of claims
brought against either the surety or the warehouseman. The surety,
having paid a claim made on the bond by a third party who asserted
there were shortages in the amount of peanuts it had stored with the
warehouseman, filed a suit against the warehouseman for
reimbursement under the provisions of the bond. In his answer, the
warehouseman set up the defense that the surety had failed to exercise
good faith in paying the claim. The trial judge granted the surety's
motion to strike this defense. In so doing, held the court of appeals, the
trial judge committed reversible error. Being the warehouseman's agent,
the surety was in a fiduciary relationship with him and was required to
act in good faith, and the sticken portion of the answer had properly put
* Dean and Professor of Law, Wake Forest University School of Law. B.A., Bridgewater
College, 1955; J.D., New York University School of Law, 1958. Member of New York and Georgia
Bars.
I. Clark, Agency and Business Associalions, Annual Survey of Georgia Law, 21 MERCER L.
REV. 21(1970).
2. 119 Ga. App. 459,167 S.E.2d 725 (1969).
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the question of good faith in issue. It was no justification for the trial
judge's decision that the answer did not satisfy the code requirements for
pleading fraud; 3 lack of good faith is not the same thing as fraud and the
warehouseman need show only the former to make out a good defense.
Master-Servant
A number of cases decided during the survey period involved the longestablished principle that a master is liable vicariously for torts
committed by his servants within the course of employment. Several of
the cases turned on whether the servant was within the course of
employment.
In one case growing out of an automobile collision, the question was
framed in terms of whether the servant-driver's deviation from the most
direct route absolved his master from liability for injuries sustained by a
third party-motorist.4 The servant, who was a repairman, was returning
the car to its owner after making some repairs on it. The repairman was
not on a direct route between the points of origin and destination, but
had elected to use a street two blocks removed from the closest route, his
intention being to go by his home and perhaps to stop there. The
collision occurred before he reached that point. The owner had not giventhe repairman any directions as to what route he should take. Moreover,
the owner testified that it made no difference to him which route the
repairman followed. The court of appeals, holding that these facts were
sufficient to sustain the trial judge's finding that the repairman was
within the course of employment at the time of the collision, affirmed a
judgment for the plaintiff against both the owner and the repairman.
The decision implicitly assumes that a master-servant relationship
existed between the owner and the repairman, but it does not appear in
the opinion that this highly debatable point was argued or considered. It
is suggested that the case not be read as standing for the proposition that
every repairman or filling station operator who returns an automobile to
its owner after repairs or servicing is necessarily a servant for whose
negligent driving the owner is vicariously liable. Depending upon the
circumstances, and especially upon the degree of control exercised by the
owner over the repairman, the latter may well be deemed to be an
3. SeeGA.CODEANN. § 81A-109(b)(1967).
4. Harnage v. Hall, 120 Ga. App. 12, 169 S.E.2d 345 (1969). The deviation-in-route question
also arose in Lott v. Herrin, 120 Ga. App. 796, 172 S.E.2d 203 (1969).
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independent contractor.5 As the court of appeals stated in Price v. Star
Service & Petroleum Corp.,
[o]wnership of the vehicle alone is insufficient to establish liability on
the part of the owner, and mere proof of ownership is not sufficient to
establish prima facie that the car was being driven by a servant of the
owner, about the owner's business and within the scope of his
employment.6
The case just quoted from involved the in-the-course-of-employment
question as it relates to an employee's use of a company-owned car
during off-duty hours. At the time of the collision which gave rise to the
lawsuit, the employee had just attended Sunday services at church and
was on his way home. In affirming a grant of summary judgment in
favor of the employer, the court of appeals held that since the accident
occurred while the employee was engaged in a purely personal mission, it
was immaterial that the garaging of the car at the employee's home may
have benefited the employer. The court' noted that although there is an
inference that a vehicle operated by an employee of the owner is operated
within the scope of employment, the inference is destroyed when it is
shown that at the time in question the employee was on a purely personal
mission not connected with the employer's business. The court was
careful to distinguish cases imposing liability on the employer for
injuries to a third party occasioned by the negligence of the employee
while driving home from work in a company-owned car with the
permission of the employer. 7
Although in Price the court of appeals sustained a grant of summary
judgment, in Early v. Ramey,' a very similar case decided not quite three
months later, the court agreed with the trial judge that summary
judgment was inappropriate and that the scope-of-employment question
was for the jury to decide. The court relied heavily on the inference,
noted in Price, that when a vehicle is operated by an employee of the
owner it is operated within the scope of employment. True, this inference
may be overcome by evidence to the contrary; and positive, unimpeached
evidence to the contrary would, as in Price, afford a basis for summary
judgment in favor of the employer. Here, however, the employee's
statement that he was on a purely personal mission in the employer's
5. As to the factors to be considered in determining whether one acting for another is a servant
or an independent contractor, see RESTATEMENT (SECOND) OF AGENCY § 220 (1958).
6. 119 Ga. App. 171, 174-75, 166 S.E.2d 593, 596 (1969).
7. See Davies v. Hearn, 45 Ga. App. 276, 164 S.E. 273 (1932); Southern Gas Corp. v. Cowan,
89 Ga. App. 810, 81 S.E.2d 488 (1954).
8. 119 Ga. App.621,168 S.E.2d629 (1969).
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truck when plaintiffs injury occurred had been attacked by means of a
prior contradictory statement. Moreover, the employer's testimony that
the employee was returning from a funeral was based on hearsay. In
these circumstances, and construing all legitimate inferences against the
proponent of the motion for summary judgment (the employer), the
court held that the inference that the employee-driver was acting within
the scope of employment was sufficient to carry the case to the jury.
It is, of course, well-settled that the act of a servant may be within the
scope of his employment though not performed at the direction of the
master or with his permission, and even if the master has no knowledge
that the act is being committed. As pointed out by the court of appeals in
American Oil Co. v. McCluskey,
[tihe test is whether the act is done by the servant in connection with the
master's business and for the purpose of promoting the master's
interest. It is not necessary that the thing done be wise or even*
beneficial to the master, provided the servant's purpose is to benefit the
master.'
The McCluskey case required the court to consider the application of
-this test to a situation involving an employee of the defendant
corporation who carried a pistol while on thejob. Plaintiff's twelve-yearold son was killed through the employee's negligence in handling the
pistol preparatory to cleaning it. The employee testified that he carried
the pistol for the dual purpose of defending himself and protecting
money and other property placed in his care by the employer, and he
enumerated instances which seemed to make the possession of the pistol
expedient in carrying out the purposes of his employment. The court held
that the carrying of the pistol was within the scope of employment, with
the cleaning of the pistol being incidental to, and a part of, the act of
carrying it. Hence, the trial court's judgment against the employer was
affirmed. The court noted there was evidence the employer had been put
on notice of the employee's pistol-packing proclivities, but treated this
evidence as being immaterial to plaintiff's recovery. All that matters is
whether the servant's purpose, in part at least, is to benefit the master,
and the plaintiff is not required to show that the master had notice of the
0
practice in question and permitted it to continue.1
Another case illustrating that the act of a servant may be within the
9
9. 119Ga.App.475,477,167S.E.2d71I,713(196 ).
10. There was evidence that the employee was intoxicated at the time of the fatal shooting and
that the employer was on notice that the employee drank, but the court also treated this as being
immaterial.
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scope of his employment though not performed at the direction of the
master is Merry Brothers Brick & Tile Co. v. Jackson." In this case the
plaintiff, an employee of a motor freight carrier, sustained injuries when
a brick unloading machine owned by the carrier left its tracks and fell to
the ground while being moved by an employee of the defendant brick
shipper. The brick shipper's motion for summary judgment was denied
by the trial judge and the shipper appealed. The basic substantive issue
was whether the employee of the shipper who was moving the unloading
machine when plaintiffs injury occurred was, at that moment, acting as
a servant of the shipper or as a servant of the carrier. The court of
appeals affirmed the judgment below, holding that it was for the jury to
decide whether the shipper's employee was within the scope of his
employment in moving the carrier's brick unloading machine or whether
he was on loan to the carrier. The court noted that in order for an act of
a servant to be within the scope of his employment it is not necessary
that what he does be expressly authorized; it can be authorized by
implication derived from custom.'
The other cases involving aspects of the "whose servant" problem
were Hotel Storage, Inc. v. Fesler 3 and Berry v. Cordell.4 In the Fesler
case, the plaintiffs injury resulted from the alleged negligence of a hotel
doorman, who was an employee of Corporation A, in moving an
automobile left with him by the owner of the automobile, Corporation
B. The trial judge denied motions for summary judgment made by both
corporate defendants. The court of appeals reversed as to Corporation
B, holding that the doorman was not a servant of the owner of the car
and hence that the doctrine of respondeat superior did not apply. As to
Corporation A, however, the denial of summary judgment was affirmed.
It was for the jury to decide whether the hotel doorman was a servant
loaned by Corporation A (a hotel storage company) to the hotel (and
therefore to be treated as a servant of the hotel for purposes of applying
the doctrine of respondeat superior) or, if he was not a loaned servant
(and therefore to be treated as a servant of Corporation A) whether he
had gone so far beyond his authorized duties that the conduct in question
was outside the scope of his employment.
In the Berry case, the family of a woman killed in an explosion
II. 120Ga.App.716, 171S.E.2d924 (1969).
12. The evidence presented a jury question as to whether it was customary for employees of the
shipper to move the carrier's unloading machines.
13. 120Ga. App. 672, 172 S.E.2d 174 (1969).
14. 120 Ga. App. 844, 172 S.E.2d 848 (1969). The related "whose agent" problem came up in
Mansour v. Rankin & Co., 121 Ga. App. 134, 173 S.E.2d 108 (1970), a case involving the Georgia
Securities Act.
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brought suit against the city of Dalton and a contractor alleging
negligence. The fatal explosion allegedly was caused by the negligence of
a back-hoe operator furnished to the city by the contractor for
excavation work. The contractor moved for summary judgment
claiming that the back-hoe operator was, at the time of the alleged act of
negligence, an employee of the city under the borrowed servant doctrine.
The court of appeals affirmed the trial court's denial of this motion,
holding there was conflicting evidence concerning the extent of the
direction and control, if any, exercised by the city over the operator. Nor
could the contractor's motion for summary judgment be sustained under
the inherently dangerous work doctrine; the purpose of this doctrine is to
allow one who engages the services of an independent contractor to be
sued for the contractor's negligence, not to remove the independent
contractor from the case.
In a decision of considerable interest, the supreme court extended the
family-purpose doctrine, which has long been applied to automobiles, to
boats as well. 5 The doctrine is, of course, based on agency principles, the
theory being that a child using an automobile provided by the father for
the pleasure and convenience of the family may be deemed a servant for
purposes of imposing tort liability upon the father. Indeed, the court
viewed its decision not as being an extension of the family-purpose
doctrine to boats, but rather as "simply the application of the rule of
master and servant, or principal and agent, to boats as well as to
automobiles." 6 The controlling test, stated the court "is not whether the
child is operating an automobile or a boat, but whether she is using the
car or boat for a purpose for which the parent provided it, with the
7
permission of the parent, express or implied."' The court is to be
congratulated for its clear statement of the family purpose doctrine and
for its implicit recognition of the societal value to be served by applying
the doctrine to a form of recreation which is being pursued in Georgia by
ever-increasing numbers of people.
Agent or Independent Contractor?
The question frequently arises whether the person who has committed
a tortious act is a servant-agent, capable of fastening tort liability upon
his principal, or an independent contractor whose tortious acts do not, in
general, impose liability on anyone but himself. This issue was dealt with
15.
16.
17.

Stewart v. Stephens, 225 Ga. 185, 166 S.E.2d 890 (1969).
Id. at 186,166 S.E.2d at 891-92.
Id. at 186-87, 166 S.E.2d at 892.
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in several cases decided during the survey period. In Wood v. Brunswick
Pulp & Paper Co. 1 a land-owner sued the paper company and its alleged
employee for damages caused by a fire which spread to the plaintiff's
land. The individual defendant was alleged to have started the fire and to
have allowed it to get out of control while he was cutting and removing
pulp wood pursuant to a contract with the paper company. That
contract, which was prepared by the paper company, designated the
individual as an independent contractor and provided for the execution
from time to time of written delivery orders specifying work to be
performed under the contract. The individual, however, often performed
work for the paper company without any written delivery order
previously being executed, and there was no delivery order for the work
out of which the damage to plaintiff's property arose. In reversing the
trial judge's grant of summary judgment in favor of the paper company,
the court refused to allow the formal language of the contract to
determine the legal relationship between the paper company and the
individual. Looking at all the circumstances of the case, the court was of
the opinion that the issue should go to the jury. Judge Hall put the
matter forcefully:
The law is not impotent. It provides a means for determining whether a
litigant has used a subterfuge to avoid its mandate. The trial court
erred in deciding this question as a matter of law. 1'
Among the circumstances that influenced the court's decision was
testimony by the individual defendant to the effect that almost all of his
work was for the paper company, that the money which he paid to the
men under him was supplied by the paper company, that the insurance
for the men who worked under him was handled entirely by the paper
company, and that the manner in which he performed his operations was
subject to the control of the paper company's area manager. Such
evidence points strongly toward the conclusion that the individual was a
servant-agent rather than an independent contractor, and makes it plain
that a grant of summary judgment for the paper company was
inappropriate. Nevertheless, four judges dissented, relying primarily on
the express provisions of the contract and giving little weight to the
testimony referred to above.
Pogue v. Hospital Authority oJ Dekalb County20 dealt with the
inportant question of the liability of a hospital for the negligent acts of
18.
19.
20.

119 Ga. App. 880,169 S.E.2d 403 (1969).
Id. at 882,169 S.E.2d at 405.
120 Ga. App. 230,170 S.E.2d 53 (1969).
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doctors operating the emergency room of the hospital. This was a
wrongful death action in which the hospital authority moved for
summary judgment, the motion being supported by the affidavit of the
hospital's administrator who averred that the relationship between the
authority and the allegedly negligent doctor was governed by contract
and that the authority did not exercise or attempt to exercise any control
over the manner in which patients were treated by the doctor. The
contract in question was between the authority and a partnership
composed of the defendant doctor and others whereby the partnership
agreed to provide certain professional services for the authority
including the operation of the emergency room. The agreement expressly
designated the partnership as an independent contractor and provided
that the duties assumed by the partnership (which were specified in
detail) were to be performed to the satisfaction of the authority, subject
to surveillance by the medical staff of the hospital, and in accordance
with good medical practices. Despite these elements of control by the
authority over the partnership, the court affirmed a grant of summary
judgment in favor of the authority. Citing the familiar rule that a
hospital is not liable for the negligence of a physician employed by it
where the negligence pertains to matters within the professional
judgment of the physician so long as the hospital neither exercises nor
has any right to exercise control over the method of diagnosis or the
manner of treating patients, the court read the contract as giving the
authority limited power to see that the partnership performed its duties
in compliance with the agreement, but not as giving the authority the
right to exercise determining control over the medical services rendered.
Accordingly, the provisions of the contract providing for limited
supervision did not make the partnership an agent rather than an
independent contractor.
The foregoing case indicates that considerable weight will be given to
the parties' characterization in their contract of the party providing
services as an independent contractor. I n another recent decision, the
court of appeals stated the rule as follows: "Where the contract of
employment clearly denominates the other party as an independent
contractor that relationship is presumed to be true unless the evidence
shows that the employer assumed . . . control."'" The court here was

referring to control over the time, manner and method of performing the
work. But as illustrated by Brunswick Pulp & Paper Co., a provision in
the contract designating the agent as an independent contractor will not
21. American Family Life Assurance Co. v. Welch, 120 Ga. App. 334,339,170 S.E.2d 703,707
(1969).
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necessarily determine the legal relationship between the parties. Instead,
their legal relationship will be determined in light of the realities of their
working relationship, with the terms of the contract being considered but
not given controlling weight. And, of course, it may be apparent on the
face of the contract that the employer has reserved an amount of control
sufficient to vitiate the agent's formal designation as an independent
22
contractor.
Ennis v. Atlas Finance Co. 23 also involved the agent-independent
contractor distinction. In this case the defendant had purchased a car
from Graham, who had assigned defendant's conditional sale contract
and purchase money note to the plaintiff finance company. A dispute
arose between defendant and Graham over the condition of the car;
defendant refused to pay the first installment on the note, and plaintiff
repossessed the car. The car was sold and plaintiff sued for the deficiency
balance and attorney's fees on the conditional sale contract and note.
Appealing from ajudgment below for the plaintiff, defendant contended,
among other things, that the trial judge erred in ruling there was no
agency between plaintiff and Graham and, consequently, in refusing to
allow defendant to introduce evidence of failure of consideration. The
evidence offered to establish agency was to the effect that Graham and
plaintiff had an agreement under which plaintiff would purchase
specified types of commercial paper and pay a fee to Graham for
procuring same, and that the car purchased by defendant was returned to
Graham after repossession by plaintiff. The court of appeals held that
although this evidence might suffice to establish an agency relating to the
drawing of the note or the resale of the car it would not authorize a
finding that Graham was an agent of plaintiff for the original sale of the
automobile, this being the only relationship which would bind plaintiff,
as a principal, to any fraud that may have been perpetrated by Graham
in the sale of the car to defendant. Accordingly, the proffered evidence
was irrelevant and the trial judge was correct in refusing to admit it.
There were, however, other contested issues of fact which required a
reversal of the trial judge's grant of a directed verdict for plaintiff.
Agent or Bailee?
There would seem to be little doubt that a corporation is liable for
injuries to third parties caused by the negligent operation of a company
car while being used by the company president in connection with
22.
23.

Id.
120 Ga. App. 849, 172 S.E.2d 482 (1969).
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24
company business. In Walker Hall, Inc. v. Fincher, however, the
defendant corporation fought a losing battle on this question all the way
through a rehearing in the court of appeals. The corporation pinned its
hopes on the fact that when the collision occurred the car was being
driven by a former employee, who was returning the car to the company
parking lot after having taken the president to the airport for a flight
related to the firm's business. The driver, contended the corporation,
was not its agent; rather, he was merely a gratuitous bailee of the
automobile. The court, however, neatly pierced this argument, found
that an agency relationship existed between the driver and the
corporation, and affirmed the ruling below denying the corporation's
motion for summary judgment. The decision seems eminently correct,
since the ex-employee clearly was serving the interests of the corporation
in driving the president to the airport and returning the car to company
premises. Judge Eberhardt, in his opinion on the motion for rehearing,
supported the court's decision by suggesting an analogy between this
case and cases involving the family purpose doctrine."

A uthority
The question whether an agent has authority to bind his principal to
contracts with third parties is essentially a question of fact, and when
this question is in issue the authority of the agent must be proved. This
principle turned out to be a stumbling block for the plaintiff in Apollo
Homes, Inc. v Knowles,2 6 in which suit was brought for a commission
based on services performed at the request of defendant's salesman. The
trial court entered judgment in favor of plaintiff. Reversing, the court of
appeals held that plaintiff had failed to show any authority in the
salesman to hire plaintiff and to bind defendant to pay for plaintiffs
services. Accordingly, the evidence did not support a finding that an
express contract had been made between the parties. Moreover, plaintiff
could not recover in quantum meruit since there was no showing that
defendant had voluntarily accepted the benefit of plaintiff's
unauthorized services with knowledge of plaintiff's participation.
The question of authority also proved troublesome in Kiker v.
A nderson,21 which illustrates the principle that an agent with authority
to act for his principal in certain matters does not necessarily have
authority to act for the principal in other matters. In this case, the
24.
25.
26.
27.

120Ga. App. 193,169S.E.2d745 (1969).
Id. at 197,169 S.E.2d at 749.
119 Ga. App. 239,166 S.E.2d 644 (1969).
226 Ga. 121, 172 S.E.2d 835 (1970).
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supreme court held that evidence that a son was his father's agent for the
purpose of renting and looking after land was insufficient to show that
the son was authorized to agree to the establishment of a boundary line
between his father's land and an adjoining piece of property. And since
the son's authority to agree to the new boundary line had not been
shown, the trial court erred in admitting his testimony concerning the
agreement made with the adjoining property owner.
Several of the cases involved the doctrine of apparent authority. For
example, in Brogdon v. Hallman2 a wife brought an action against a
marina proprietor to regain possession of a boat, whereupon the
proprietor sought to enforce a lien for storage charges incurred with
respect to the boat by the husband. Title to the boat was in the wife's
name, but husband and wife went together to defendant's marina to use
the boat and to purchase supplies for it. The husband paid the bills and
appeared to be in charge of the boat. Later he returned to the marina,
left the boat there and incurred the storage charges in question. The wife,
knowing of the husband's acts, did not take any steps to inform
defendant that the boat was her property or that the husband was not
entitled to use the boat or to incur charges aginst it. Affirming the
superior court's grant of summary judgment in favor of the marina
proprietor, the court of appeals held that in these circumstances
defendant was entitled to assume either that the boat was owned by the
husband or that he at least had authority to use it and incur charges
against it. The opinion does not make it entirely clear whether the
court's decision is based on the doctrine of apparent authority or on
estoppel, but the result would be the same no matter which of these
related doctrines were used. Four judges dissented, principally on the
ground that in their view the wife had done nothing to hold her husband
out as owner of the boat or as her agent. With all due respect, it does not
seem that this view takes proper account of the facts as seen from the
marina proprietor's vantage. In addition, the dissenting opinion argues
that the wife's offer to give a promissory note for the storage charges in
order to regain possession of the boat was not a ratification of the
husband's act in contracting for storage. While this argument may be
valid, it was beside the point here since the majority decision is based on
either apparent authority or estoppel, not on ratification.
Three other cases touching upon an apparent authority merit brief
mention. In Capital Automobile Co. v. General Motors Acceptance
Corp.,29 a purchaser of an automobile alleged that the salesman with
28.
29.

119 Ga. App. 464,167 S.E.2d 673 (1969).
119 Ga. App. 186, 166 S.E.2d 584 (1969).
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whom he had dealt had defrauded him by selling him an automobile
owned by the salesman and subject to a security interest, while
purportedly selling him an unencumbered automobile out of dealer's
inventory. The court of appeals held that the purchaser's allegations
raised a question of fact as to whether he had knowingly dealt with the
salesman as an individual or had thought that he was bargaining with
the salesman as an authorized agent of the dealer. This unresolved
question of fact being present, the dealer was not entitled to summary
judgment. Implicit in the decision is acceptance of the rule that the fraud
of an agent acting within the scope of his apparent authority is binding
even though the fraud benefits only the agent and not
on the principal,
30
the principal.
3
Lucas v. Continental Casualty Co. ' further illustrates the evils that
may lie in store for the unwary purchaser of an automobile. Lucas,
having a history of heart trouble and being on the threshold of buying a
car, questioned the automobile salesman whether, in view of Lucas'
prior heart condition, adequate insurance could be obtained to cover the
car payments should Lucas become unable to work. The salesman
telephoned his employer and then assured Lucas of adequate coverage.
Lucas subsequently purchased the insurance and paid the premium.
Both the master policy and the certificate mailed to Lucas excluded
coverage of any disability resulting "from a sickness or disease existing
"3 Lucas and the
prior to the effective date of the policy . .
automobile salesman were ignorant of this exclusion when the insurance
was purchased. Lucas later became disabled as a result of what evidently
was a deterioration of his pre-existing heart condition. The insurer
refused Lucas' claim against the policy, and Lucas then sued for the
benefits allegedly due. The trial judge granted summary judgment in
favor of the insurer, apparently taking the view that the policy language
quoted above had not been waived and that it precluded plaintiffs
action. The court of appeals, however, reversed the lower court, holding
that the question of waiver of the exclusionary language should have
been submitted to the jury. The court's opinion is less than clear on this
point, but it would seem that the real issue here in relation to waiver is
whether the salesman had apparent authority to waive the exclusionary
provision; it is evident that the salesman had neither express nor implied
authority to do so. In a special concurring opinion, Judge Eberhardt
30.
31.
32.

See RESTATEMENT (SECOND) OF AGENCY § 257 (1958), and Comment (d) thereto.
120 Ga.App.457,170 S.E.2d 856 (1969).
Id. at 458, 170 S.E.2d at 858.
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refers to a line of authority indicating that estoppel, rather than waiver,
may be the appropriate theory on which to rest the decision.3
Finally, Stan-Rich Co. v. New York Fire & Marine Underwriters,
Inc.u teaches that a corporate employee who has actual authority to
furnish information to an insurer and to execute all forms necessary to
collect an insurance claim on behalf of his employer may well have
apparent authority to receive payment from the insurer. In this case the
employee appropriated the proceeds of the insurer's payment to his own
use, and his employer brought suit against the insurer on the settlement
agreement. Affirming a grant of summary judgment in favor of the
insurer, the court of appeals held that the employee had apparent
authority to accept payment of the claim, so that the employer was
bound by the employee's act and had no recourse against the insurer.
The court stressed that no evidence had been submitted to show that the
insurer knew or had any reason to know that the employee's authority
did not extend to receiving the payment in question. Furthermore, the
corporate acts performed by the employee in connection with the claim
were a manifestation making it reasonable for the insurer to believe that
the employee was the corporation's authorized agent for purposes of
receiving payment.
PARTNERSHIPS

It is not always easy to determine whether the relationship between
two or more individuals is one of partnership, or whether the relationship
amounts legally to something else. Guy v. Ambassador Record Corp. 35
is a case in point. In that case, plaintiff sued on an open account against
two individuals doing business as a partnership using a trade name. Each
of the alleged partners insisted there was no partnership and that the
other was the sole owner of the business. The jury believed the alleged
partner who testified that, although initially the business was a joint
venture, he merely provided his services and received a salary; judgment
for the entire sum due was given against the other alleged partner, who
tried to establish that his only connection with the business was that he
had made loans to it. The court of appeals, holding that the evidence was
sufficient to support the jury's verdict, affirmed the judgment below.
The question of partnership vel non also arose in Bouroughs, Dale &
33. See Metropolitan Life Ins. Co. v. Hale, 177 Ga. 632, 170 S.E. 875 (1933), and other cases
cited in Judge Eberhardt's special concurring opinion in the Lucas case.
34. 120 Ga. App. 282,170 S.E.2d 313 (1969).
35. 120 Ga. App. 325,170 S.E.2d 453 (1969).
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Griffin v. St. Elias Eastern Orthodox Church." While not deciding this
question, the court of appeals held that the three co-plaintiffs, as parties
to a contract whereby they had agreed to provide architectural services
to the defendant, had a joint right of action to obtain payment for
services performed under the contract. The contract was not rendered
void by reason of the fact that one of the plaintiffs was not a licensed
architect, the other two plaintiffs being licensed and there having been no
misrepresentation as to the professional status of the third. Nor could
the defendant church avoid liability by showing that the two licensed
architects, who were partners in a two-man architectural firm, had taken
on a third partner and changed the firm name after entering into the
contract in question. This, the court held, did not constitute an
assignment of the contract and did not alter the rights and liabilities of
the parties to the contract. By the same token, the new partner would not
have any right to sue on the contract.
Dissolution of a parnership gave rise to litigation in Todd v.
Waddell ' 7 in which plaintiff sought an accounting from his former
partner with respect to partnership debts that plaintiff had paid. The
problem in the case was primarily a factual one: as between the partners,
when did dissolution occur? The court of appeals noted that third
persons generally have a right to look to the partnership until they
receive notice of dissolution or dissent or until the commencement of an
action for dissolution. As between the partners, however, dissolution
may be implied from their conduct. In the instant case, by October,
1966, one partner had taken steps to eject the other from the business
premises and the other had commenced carrying on an individual
business. Thus the partnership had come to an end as of that time, and it
was appropriate for the plaintiff to seek a judicial determination of the
balance owed him by his former partner, who would be properly
chargeable for 50 per cent of the partnership debts. Even though the
figures presented by the plaintiff were intricate and confused, it was error
for the trial judge to dismiss the action at the close of plaintiffs evidence;
the evidence showed that there were losses, and so it could not be said
that plaintiff had failed to produce evidence which would authorize a
verdict in his favor in any amount. Before another trial, the matter could
be referred to an auditor for clarification of the figures.
There was one legislative development of interest in the partnership
field. The General Assembly has further defined the powers of a limited
partnership by amending the Uniform Limited Partnership Act to
36.
37.

120 Ga. App. 434,170 S.E.2d 865 (1969).
120Ga. App. 20,169 S.E.2d 351(1969).
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provide that a limited partnership "may acquire property of any nature
and take title thereto in the name of the partnership." 3 8 This positive
statement of power should remove any lingering doubts that may have
existed concerning the capacity of a limited partnership to hold title to
property of every kind.
CORPORATIONS

Amendments to Corporation Code
The new Corporation Code of Georgia has been in effect since April 1,
1969. It has not yet given rise to any significant litigation. Several
amendments were adopted at the 1970 session of the General Assembly
and became effective April 1, 1970.11 In brief summary, these
amendments are as follows:
Filing of A rticles of Dissolution. Practical difficulty had been
encountered in complying with the provision of the Business
Corporation Code requiring that the filing of a corporation's articles of
dissolution be accompanied by a notice from the State Revenue
Commissioner that the corporation had met requirements with respect
to reports and taxes established by the revenue laws of Georgia." That
provision has been deleted, and the statute as amended requires that
articles of dissolution be accompanied by "the corporation's
certification that all tax returns which were due the State have been
filed. . . ."'I To protect the interest of the State, the General Assembly
added a new provision making it a condition precedent to dissolution
that the corporation file with the State Revenue Commissioner a copy of
the corporation's statement of intent to dissolve.' 2
Nonprofit Corporations. The Nonprofit Corporation Code as
originally enacted did not require a nonprofit corporation to file a
statement of intent to dissolve prior to filing its articles of dissolution.43
The General Assembly has added this requirement as a condition
precedent for nonprofit corporations wishing to obtain dissolution." As
in the case of business corporations, nonprofit corporations are now
required to file a copy of the statement of intent to dissolve not only with
38. Ga. Laws, 1970, p. 195.
39. All of these amendments were included in one bill, Senate Bill no. 470. See Ga. Laws, 1970,
pp. 605 et.
seq.
40. GA. CODE ANN. § 22-1313(a) (Rev. 1969).
41. Ga.Laws, 1970, p.606.
42. Ga. Laws, 197 0,pp. 607,609.
43. Dissolution of nonprofit corporations is governed by GA. CODE ANN. ch. 22-31 (Rev. 1969).
44. Ga.Laws, 1970, pp.607-08.
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the Secretary of State but also with the State Revenue Commissioner."
However, a nonprofit corporation wishing to dissolve is not required to
certify that all tax returns due the state have been filed. This is a small
inconsistency between the Business Corporation Code and the Nonprofit
Corporation Code which, although not of much practical importance,
the General Assembly well may wish to eliminate.
Withdrawal of Foreign Corporations.The Business Corporation
Code requires a foreign corporation authorized to transact business in
Georgia to obtain a certificate of withdrawal from the Secretary of State
when the corporation is dissolved in its jurisdiction of incorporation or
otherwise loses its corporate existence." In addition to the other
requirements spelled out in the Code for obtaining a certificate of
withdrawal,47 such a foreign corporation now is required to obtain from
the State Revenue Commissioner a certificate that the corporation has
fulfilled its obligations concerning reports and taxes. It is made clear
that the Secretary of State is not to issue the certificate of withdrawal
until the certificate of the State Revenue Commissioner has been
secured.4
Unauthorized Transaction of Business by Foreign Corporation. The
Business Corporation Code subjects each foreign corporation
transacting business in Georgia without authority to a penalty of
$500.00 for each year or period thereof during which it so transacts
business.4 9 That provision has been amended to establish that the
$500.00 penalty shall not accrue until the corporation has been
transacting business without authority for at least 30 days.10 The idea
apparently is to protect foreign corporations which begin to transact
business in Georgia without authority to do so but which obtain a
within a 30-day period after so commencing to
certificate of authority
51
transact business.
Shareholders' Actions. Section 22-5401 of the new Corporation Code
originally retained the provisions of the prior corporation law relating to
proceedings by minority stockholders." Those provisions, upon which a
45. Id. at 608.
46. GA. CODE ANN. § 22-1416 (Rev. 1969).
47. Id.
09
48. Ga. Laws, 1970, p.6 .
49. GA. CODEANN. § 22-1801(b)(Rev. 1969).
50. Ga. Laws, 1970, p. 607.
is spelled
51. The procedure whereby a foreign corporation may obtain a certificate of authority
out in GA. CODE ANN. §§ 22-1405 and 22-1406 (Rev. 1969).
52. See GA. CODE ANN. § 22-5401(a) (Rev. 1969), incorporating without change the language
of former GA. CODE ANN. § 22-711 (Rev. 1966).
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good deal of case law has been built,53 have now been eliminated.54
Henceforth, any suit against a corporation by a minority stockholder
seeking a recovery in his own behalf will be governed procedurally by the
Civil Practice Act.5 5 On the substantive side, the courts presumably will
be free to use the full range of their equitable powers unbounded by the
restrictions imposed by the prior statute and the cases construing it. The
amendment carries forward the rule that all derivative actions, that is,
any action brought by a shareholder seeking a recovery in favor of the
corporation, shall be governed by the provisions of the Business
Corporation Code relating to derivative actions.5 6
Corporateand Trade Names
It is well established that a corporation conducting business in a trade
name may sue or be sued in the trade name.57 A case decided during the
survey period carries this proposition one step further by holding that
when a complaint is brought against a corporation in a trade name, the
complaint is amendable by stating the real name of the corporation
doing business under that name; the amendment does not introduce a
new party.

58

In the only case during the survey period involving the protection of a
trade name,5 9 a corporation operating under the names "Chateau Fleur
De Lis Restaurant" and "Chateau Lounge" in Atlanta sought to enjoin
the defendant corporation from operating a retail liquor and beer store
in Atlanta under the name "Chateau Package Store." Plaintiff alleged
that the name "chateau" had come to identify its business to the public,
that its restaurant and lounge were luxury establishments providing only
the finest quality food and service, and that through its operation and
advertising it had become nationally recognized as Atlanta's leading
restaurant and lounge, greatly enhancing the value of "chateau" as a
trade name. The supreme court, taking cognizance of the dictionary
53. See annotations following former GA. CODE ANN. § 22-711 (Rev. 1966). In general, the
courts have insisted upon strict compliance with the rquirements of § 22-711 in order for a
minority stockholder's suit to succeed. For a recent expression of this view, see Bloodworth v.
Bloodworth, 225 Ga. 379, 389-90, 169 S.E.2d 150, 158 (1969), noted infra at p. 69.
54. Ga. Laws, 1970, pp. 608-09.
55. GA. CODE ANN. tit. 8 IA (1967).
56. GA. CODEANN. §§ 22-604, 22-615 and 22-714 (Rev. 1969).
57. Executive Committee of the Baptist Convention v. Smith, 44 Ga. App. 184, 161 S.E. 143
(1931), affd, 175 Ga. 543, 165 S.E. 573 (1932).
58. John L. Hutcheson Memorial Tri-County Hospital v. Oliver, 120 Ga. App. 547, 171 S.E.2d
649 (1969).
59. Monaco, Inc. v. Chateau Corp., 225 Ga. 225, 167 S.E.2d 595 (1969).
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definitions of the word "chateau," held that it is a descriptive word not
entitled to protection as a trade name unless it has acquired a secondary
meaning in connection with plaintiff's business!6 Since the defendant
had presented affidavits showing the use of "chateau" by other
businesses in the Atlanta area as well as the general use of "chateau" in
connection with wine and beverages, the court upheld the trial judge's
exercise of discretion in denying plaintiff a temporary injunction.
Shareholders'A ctions
As noted above in the discussion of the 1970 amendments of the
Corporation Code, the old provisions relating to actions by minority
stockholders have been eliminated.' At the same time, the General
Assembly has reenacted the rule that all stockholder's derivative actions
are to be governed by the pertinent provisions of the Business
Corporation Code.6
By far the most interesting shareholders' suit decided during the
survey period was Harrisv. East Lake Properties,Ltd.Y The question in
this case was whether the sale by the Atlanta Athletic Club of its East
Lake Country Club property was a sale of property essential to the
corporate business of the club within the meaning of Section 22-1870" of
the former corporation law. The case inevitably brings a touch of
sadness to all true lovers of the game of golf, for it holds that the sale of
the tradition-laden East Lake course was not a sale of property or assets
essential to the corporate business and, therefore, that the sale could be
consummated without a majority vote of the stockholders of the Atlanta
Athletic Club. The court regarded as being decisive the language of the
club's charter declaring the object and purposes of the corporation to be
the formation of a social club with facilities for physical exercise;
nowhere in the club's charter was there any requirement that the club's
"corporate business" be carried out at any particular location. In the
court's view, the sale of the East Lake property was merely "a step taken
toward partial relocation of the club's facilities" taken because of a
"shift in residence of its membership to the northern parts of Fulton and
60. On the meaning of "secondary meaning," see Dolphin Homes Corp. v. Tocomc
Development Corp., 223 Ga. 455, 456, 156 S.E.2d 45, 47 (1967); Mutliple Listing Service, Inc. v.
Metropolitan Multi-List, Inc., 223 Ga. 837, 159 S.E.2d 52 (1968).
61. See text at notes 52 through 56, supra.
62. Ga. Laws, 1970, pp. 608-09. The relevant sections of the Business Corporation Code are GA.
CODE ANN. §§ 22-614, 22-615 and 22-714 (Rev. 1969).
63. 225 Ga. 521,170 S.E.2d 229 (1969).
64. GA.CODE ANN. § 22-1870 (Rev. 1966).
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Dekalb counties."6 5 Therefore, the decision to sell the East Lake
property was one which could have been made by the board of directors,
and it was immaterial that the sale had not been approved by a majority
vote of the club's stockholders. Putting the legal merits of this decision
to one side, the plaintiffs are to be commended for their gallant struggle
to save the East Lake property from the kind of Philistinism that would
turn one of the most historic golf courses in America into a further
extension of the suburban sprawl.
Bloodworth v. Bloodworth66 involved a challenge to the propriety of
an arrangement whereby the entire production of a corporation is sold at
cost plus one percent to a partnership which in turn resells the goods at a
substantial profit. The plaintiff-stockholder was the widow of a former
officer of the corporation who had helped to arrange the agreement with
the partnership and who, prior to his death, had been a member of the
partnership. Upon his death, his interest in the partnership had been
purchased by the surviving partners pursuant to a buy-out provision in
the partnership agreement. The supreme court held that, since there were
unresolved questions of fact relating to the propriety of the sales
arrangement, the ratification of that arrangement by the stockholders
and directors of the corporation, and the estoppel of the widow to
complain after having acquiesced in the arrangement during her
husband's life, the trial judge had correctly denied summary judgment to
both parties.
Cohen v. Glass67 illustrates the application of the equitable doctrine of
laches to a shareholder's action. In this case the plaintiff shareholder
sought to restrain the issuance of shares of stock pursuant to stock
options which allegedly had been granted in violation of the plaintiffs
statutory 8 preemptive rights. Affirming the dismissal of the complaint
by the trial judge, the supreme court held that since plaintiff had waited
for five years after being put on notice of the stock options in question
before taking any action with respect to them, and since to set aside the
financing plan of which the stock options were an integral part might
result in great harm to the corporation, the plaintiff was barred by laches
and the trial judge was correct in dismissing the complaint.
65. 225 Ga. at 528, 170 S.E.2d at 234.
66. 225 Ga. 379, 169 S.E.2d 150 (1969).
67. 225 Ga. 646, 171 S.E.2d 118 (1969).
68. Former GA. CODE ANN. § 22-1831.1 (Rev. 1966), superseded by the provisions
of the
Georgia Business Corporation Code cooncerning preemptive rights of shareholders. See
GA. CODE
ANN. § 22-602 (Rev. 1969). The case arose prior to the effective date
(April 1, 1969) of the Georgia
Business Corporation Code.
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Officers and Directors
Long-term employment contracts between corporations and their
officers or directors are inherently suspect. Whitley v. Whitley
Construction Co.6 called into question the validity of a contract
whereby plaintiff was retained by the corporation to serve as chairman
of the board of directors for a period of twenty years. The court of
appeals held that the trial judge erred in granting a motion to dismiss the
plaintiffs action for breach of contract, since it did not affirmatively
on
appear from the complaint that the contract was unlawful and since
most
light
a
in
motion to dismiss "a complaint should be construed
favor
favorable to the complainant with all doubts construed in his
ipso
term
twenty-year
the
that
view
the
.... "70 Refusing to accept
and
officers
the
of
authority
facto made the contract one usurping the
several
listed
directors of the corporation to manage its affairs, the court
factors which, if present, might require that the contract be struck down.
of
Among these listed factors is "that the chairman of the board
the
of
management
the
in
directors had any power to vote or participate
corporation delegated to the board of directors by Section 28 of the Act
of 1937-1938 . . . ."" It did not appear from the complaint, however,
"other than.that the only interference with the management and control
of
of the corporation which the contract engendered is that of the length
'72 Accordingly, it was error to grant the motion to
the contract alone."
dismiss the complaint.
Two cases involved factual situations in which corporate officers
7
signed contracts in their individual capacities. In one of these, " the
president of a corporation, who was not a shareholder, signed his name
to a contract over the printed word "Owner." The court of appeals held
that he thereby became liable on the contract as agent of an undisclosed
principal. Since he had not disclosed his agency, the other party to the
contract could elect to enforce the contract against him.
The second of these two cases reveals the other side of the coin. I n this
case,74 a conditional sale contract for the purchase of a truck was signed
individual capacity.
by an officer of the defendant corporation in his
7 5 the court of appeals
Even though the contract was made under seal,
69. 121 Ga. App. 696, 175 S.E.2d 128 (1970).
70. Id. at 696, 175 S.E.2d at 128.
71. Id.at 697, 175 S.E.2d at 129.
72. Id. at 697-98, 175 S.E.2d at 129.
73. Maslia v. Kilgore, 119 Ga. App. 769, 168 S.E.2d 857 (1969).
Ga. App. 450, 167
74. Complete AAA Mfg. Corp. v. Citizens & Southern Nat'l Bank, 119
S.E.2d 734 (1969).
can sue or be sued who
75. "The general rule with regard to sealed instruments is that no one
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h6ld that the assignee of the contract was entitled to maintain a
foreclosure proceeding against the corporation. Reasons: (1) the
corporation's interest as buyer was plainly disclosed on the face of the
contract; (2) there were admissions by the defendant that the debt was a
corporate one.
In King v. Schaeffer7 6 plaintiff was an ex-employee who brought suit
against his former plant manager and shift superintendent, alleging he
had been slandered by them and that they had wrongfully caused him to
be discharged from his employment. The defendants sought to show that
in firing plaintiff they were exercising authority conferred upon them by
their corporate employer and, therefore, that the act in question was a
corporate act for which they could not be held liable. The plant manager,
however, had not followed the normal practice of having plaintiffs
discharge reviewed by higher corporate authority before becoming final,
and the evidence failed to show that this departure from established
practice had the approval of the board of directors. Accordingly, the
court of appeals, reversing the judgment below, held that the trial court
erred in directing a verdict in favor of the defendants.
Does a salaried officer in a corporation forfeit his salary by becoming
the guardian of an incompetent person owning stock in the corporation?
In Gay v. Gay,7 7 the supreme court answered this question in the
negative, taking the view that
[t]he compensation of an officer of a corporation is for services
rendered to the corporation, and is not a profit from the estate of his
incompetent ward owning stock in the corporation, unless he uses
guardianship stock to obtain an excessive salary for himself.78
The court also was of the opinion that the mere possibility of a conflict
between the interest of the guardian and that of his ward would not call
for the denial of letters of dismission7 to the guardian.
Shareholders
Robinson v. Reward Ceramic Color Manufacturing, Inc. 0 illustrates
that incorporation does not automatically insulate the proprietor of a
business from personal liability to business creditors. The action here
does not appear on the face of the instrument to be a party to it." 119 Ga. App. at 451-52,
167
S.E.2d at 736-37.
76. 119 Ga.App.735, 168 S.E.2d911 (1969).
77. 226 Ga.90, 172 S.E.2d 690 (1970).
78. Id. at 92, 172 S.E.2d at 692.
79. With regard to letters
of dismission, see GA. CODE ANN. § 49-314 (Rev. 1965).
80. 120 Ga. App. 380, 170 S.E.2d 724 (1969).
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was brought against an individual defendant on an open account for
materials supplied by plaintiff to a business operated by defendant first
as a proprietorship and later as a corporation. The court of appeals,
affirming a judgment in favor of plaintiff, held that the evidence
authorized the conclusion that defendant continued to be liable on the
account for materials supplied by plaintiff after incorporation of the
business and until new arrangements were made with plaintiff by the
corporation. The facts showed that plaintiff had always looked to
defendant for payment and had cut off defendant's credit upon learning
of the incorporation, the account being badly in arrears at that time.
It should be obvious that one can be a shareholder and, as such,
subject to the risk that one's shares will decline in value, even though
someone else has possession of the share certificates. In Kelley v.
Carson"'this point was overlooked by the defendant who, being sued on
a note, counterclaimed for the purchase price of 75 shares of stock in
Country Music, Inc., a night club, asserting that he had paid for the
shares but never had received them. It was shown, however, that the
stock had been issued, that defendant had been notified of its
availability, and that he had failed to pick it up. Meanwhile, the business
had failed and the stock had become worthless. On these facts, the court
of appeals affirmed a judgment against defendant on his countersuit.
Equally clear is that a person may have a proprietary interest in a
to him.
corporation even though shares of stock have not been issued
2 Here, Rosen
This point is exemplified in First Jewelers, Inc. v. Rosen.s
and Feldman were the principals in several two-man corporations, and
Rosen had contributed capital for the conduct of the corporate business.
No stock had ever been issued, at least not to Rosen. The two principals
agreed that Feldman would buy out Rosen's interest, leaving Feldman as
sole owner of the corporations. This agreement was carried out, the
consideration to Rosen consisting of a promissory note executed by each
of the corporations as joint makers and their assumption of certain debts
incurred by Rosen to obtain funds for the corporate business. Litigation
resulted when Rosen sued one of the corporations to enforce these
obligations. A defense based on lack of consideration was brushed aside
by the trial judge and summary judgment was entered in favor of Rosen.
The court of appeals affirmed that judgment, holding that Rosen, even
though technically not a shareholder, had a proprietary interest in the
corporate business and that the transfer of this interest to Feldman was
81.
82.

120 Ga. App. 450, 171 S.E.2d 150 (1969).
119 Ga. App. 355,166 S.E.2d919 (1969).
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adequate consideration to support the promises which the defendant
corporation had made.
Jurisdiction,Service of Processand V'enue
Several decisions involving application of the long-arm statute8 3 to
nonresident corporations were handed down during the survey period. In
O'Neal Steel, Inc. v. Smith,'" the court of appeals initially held that the
long-arm statute, although encompassing out-of-state corporations,
does not provide for jurisdiction over a nonresident corporation which
commits negligent acts outside the state resulting in an injury within the
state. The supreme court granted certiorari and remanded the case8 for

disposition in accordance with the court's intervening decision in Bauer
International Corp. v. Cagles, Inc.,8 6 in which the court held that the
long-arm statute as originally enacted did not apply to any foreign
corporation 7 and that the 1968 amendment of the statute defining
"nonresident" to include certain foreign corporations 8 did
not confer
jurisdiction over such corporations in cases arising prior to the effective
date of the amendment. On remand of O'Neal the court of appeals,
complying with the mandate of the supreme court, vacated its prior
judgment but reached the same result as before on Bauer grounds: since
the alleged cause of action had arisen prior to the 1968 amendment of the
long-arm statute, the nonresident corporation's attack on service of
process and on the jurisdiction of the court was sustained. 9 With the
decision placed on this footing, it was still an open question whether the
long-arm statute as amended applied to nonresident corporations whose
out-of-state negligence causes in-state injury. However, the General
Assembly hopefully answered this question with an enactment which in
pertinent part reads as follows:
A court of this State may exercise personal jurisdiction over any nonresident

. .

. if in

person or through an agent, he:

83. GA.CODE ANN. § 24-113.1 (Supp. 1969).
84. 120 Ga. App. 106, 169 S.E.2d 827 (1969). The precise question before the court
was whether
the nonresident corporation was within the purview of the long-arm statute's language
conferring
upon the courts of the State jurisdiction over any nonresident who, inter alia, "[c]ommits
a tortious
act within the State ..
" GA. CODE ANN. § 24-113.1 (b) (Supp. 1969).

85.
86.

Smith v. O'Neal Steel, Inc., 225 Ga. 778, 171 S.E.2d 519 (1969).

225 Ga. 684, 171 S.E.2d 314 (1969). Accord, Buckhead Doctors' Building, Inc.
v. Oxford

Finance Companies, Inc., 120 Ga. App. 516, 171 S.E.2d 365 (1969).

87. In so holding, the court reached a result contra that reached by the Fifth Circuit
in a prior
case involving the Georgia long-arm statute. See Wilen Mfg. Co. v. Standard Products
Co., 409
F.2d 56 (5th Cir. 1969). The supreme court noted the Fifth Circuit's decision but, of
course, was not
bound by it.
88. SeeGA.CODEANN. § 24-117 (Supp. 1969).
89. O'Neal Steel, Inc. v. Smith, 121 Ga. App. 8, 172 S.E.2d 479 (1970).
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Commits a tortious injury in this State caused by an act or omission
outside this State if the tort-feasor regularly does or solicits business, or
engages in any other persistent course of conduct, or derives substantial
revenue from goods used or consumed or services rendered in this State
9
Service of process was in issue in Lamas Co. v. Baldwin, which held
that service upon an individual who was the sole shareholder and
president of a corporation was not good service upon the corporation
where the complaint named the individual as defendant but did not so
name the corporation. Accordingly, it was error for the trial court to
substitute the corporation as party defendant in place of the individual,
and the judgment entered against the corporation was void for lack of
jurisdiction. The decision represents a quite logical application of the
entity theory: a corporation is a distinct legal entity, separate and apart
from its individual stockholders and officers. Of course, if the
corporation had been named as a defendant in the original complaint,
service upon 2 its president would have been effective service upon the
corporation.
Georgia provides by statute that a tort action may be brought against
a domestic corporation in the county where the cause of action arose
only if the corporation has an agent or place of business within that
4
county. 3 Stinnett v. Ellis,' a case arising out of a motor vehicle
collision, represented a routine application of this venue provision.
The problems of serving process upon an unincorporated association,
and of selecting a proper venue in which to bring suit, were explored in
American Federation of State, County & Municipal Employees, AFLCIO v. Rowe. 5 As to service of process, the case held that service upon
two officers of a local affiliate of the defendant union was good service
upon defendant where defendant had not filed with the Secretary of State
the name of an agent upon whom service could be had." Venue was held
to be properly laid in Richmond County, in which a local affiliate of
defendant was situated.' 7
Ga. Laws, 1970, pp. 444-45.
120 Ga. App. 149,169 S.E.2d 638 (1969).
SeeGA. CODEANN. § 81A-104(1967).
change, of former
GA. CODE ANN. § 22-5301 (Rev. 1969), which is a reenactment, without
GA. CODEANN. § 22-1102 (Rev. 1966).
94. 121 Ga. App. 279,173 S.E.2d454 (1970).
95. 121 Ga.App.99,172S.E.2d866(1970).
96. SeeGA. CODEANN. § 3-120 (Rev. 1962).
97. Id.
90.
91.
92.
93.
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Banks
State laws requiring the incorporation of private banks and their
certification by the Superintendent of Banks' s survived attack against
their constitutionality in Jackson v. Long." The supreme court not only
found this legislation to be constitutional but also upheld the power of
the Superintendent of Banks to bring suit to enjoin a private bank from
operating in violation of these statutes. The late Chief Justice
Duckworth, writing for a unanimous court, clearly and forcefully
expressed the public interest in banking which affords constitutional
justification for regulation such as that involved in the challenged
statutes:
Anyone who has witnessed the agonies of a community caused by an
insolvent bank's closing and liquidation will readily agree that banking
affects the public interest and welfare, and hence can be regulated by
law. The need for a bank, its chances of success, the character of its
directors, and a means of keeping a constant public watch over it, at
once justify legislation reasonably designed to meet these needs.
Incorporation, where the capital is known, where more than one has
authority in its operation to protect innocent depositors, where minutes
are kept and an examination is easier, all tend to protect the public
interest.'"
GeorgiaProfessionalCorporationA ct
The Georgia Professional Corporation Act' 0' was signed into law by
Governor Maddox on March 11, 1970, and became effective on that
date. This act permits either individuals or groups of persons licensed to
practice a profession in Georgia to elect to practice as a professional
corporation. The act specifically states that a professional practice may
be carried on by a professional corporation "irrespective of any law now
prohibiting the practice of the profession by a corporation."'°2
Election to conduct a professional practice in corporate form may
result in tax advantages"I and, therefore, will be seriously considered by
98. GA. CODE ANN. §§ 13-204, 13-2301 el seq. (Rev. 1967).
99. 225 Ga. 227, 167 S.E.2d 583 (1969).
100. Id. at 229, 167 S.E.2d at 585.
101. Ga. Laws, 1970, pp. 243 el seq.
102. Id.at245.
103. See Holder v. US., 289 F. Supp. 160 (N.D. Ga. 1968),affdpercuriamn 412 F.2d 1189 (5th
Cir. 1969) holding an association of physicians organized under the Georgia Professional
Association Act, GA. CODE ANN. ch. 84-43 (Rev. 1970), entitled to be treated as a corporation for
federal income tax purposes. For an excellent discussion of corporate tax treatment for
professionals, see Mullane and Williams, 227 Tax Management, Professional
Organizations--General Coverage (B.N.A. 1970).
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many professional persons. Although detailed discussion of the act is
beyond the scope of this survey article, a few of its more important
provisions will be noted below.
Definition of "profession." The act defines "profession" to include,
among others, law, certified public accountancy, architecture,
professional engineering, dentistry and the various branches of
medicine.' °'
Organization of professional corporations.The act specifies that the
articles of incorporation of a professional corporation shall be filed, fees
organized, all as
shall be paid and the professional corporation shall be
05 The articles shall
Code.
provided in the Georgia Business Corporation
name the profession which it is the purpose of the corporation to
practice, 06 with the corporation being limited to the practice of only one
profession.1 07 A corporation alreadyorganized under the general
corporation laws of Georgia or any professional association organized
under Chapter 84-43 of the Georgia Code may elect to come under the
°
new act by amending its articles. 8
Directorsand Officers. Under the Business Corporation Code, which
governs the organization of professional corporations, a corporation
with less than three shareholders need have no more directors than it has
shareholders.' 0 If the corporation has three or more shareholders, it
0
must have at least three directors."1 The Professional Corporation Act
provides that at least one member of the board shall be licensed to
practice the profession for which the corporation is organized.,' The act
vests responsibility for "decisions relating wholly to professional
to practice the profession
considerations" in persons who are licensed
2
organized."1
is
corporation
for which the
By reason of the Business Corporation Code, each professional
corporation must have three officers: a president, a secretary and a
treasurer."3 The office of president and the office of secretary must be
occupied by separate persons."' The new act requires the president of a
professional corporation to be a licensed practitioner."
104.
105.
106.
107.
108.
109.
110.
III.
112.
113.
114.
115.

Ga. Laws, 1970, p. 244.
Id. at 245.
Id.
Id.
Id.
GA. CODE ANN. § 22-702(a) (Rev. 1969).
Id.
246
.
Ga. Laws, 1970, p.
Id.
GA. CODE ANN. § 22-711(a) (Rev. 1969).
Id.
Ga. Laws, 1970, p. 246.
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Stock. The shareholders must all be persons licensed to practice for
the purpose for which the corporation is organized and who, unless
disabled, are actively engaged in the practice."' Within six months after
the death or retirement of a shareholder, his shares must be redeemed or
cancelled by the corporation or transferred to another practitioner." 7 If
a shareholder becomes legally disqualified from practicing his
profession, his shares must be redeemed, cancelled or transferred within
ninety days." 8 If valuation and payment terms are not fixed by an
existing agreement and are not agreed upon after the fact, the fair value
of the redeemed or cancelled shares shall be determined in accordance
with the procedures spelled out in the Business Corporation Code for the
valuation and payment of the shares of dissenting shareholders."9
Corporate name. The name of a professional corporation must
comply with the provisions of the Business Corporation Code, except
that the word "associated," the phrase "professional association," the
phrase "professional corporation" or an abbreviation of any of these
terms may be used to indicate corporate status in lieu of a word or
abbreviation required by the Business Corporation Code. 1
Limited liability. While the shareholders of a professional corporation
obtain limited liability insofar as the ordinary business dealings of the
corporation are concerned,' 2 ' they do not obtain limited liability insofar
as professional dealings with persons receiving their services are
concerned.'2 Similarly, the authority of the State to regulate the various
professions is not-impaired . 2 The act makes it clear that nothing
contained therein shall change the existing standards applicable to
professional relationships and professional responsibility. 24
Status of associationsorganized under ProfessionalAssociation A ct.
Professional associations organized under the Georgia Professional
Association Act 25 are expressly authorized to continue to perform
professional services pursuant to the provisions of that act and need not
elect to come under the provisions of the new statute. 2 6
Id.
Id.
Id.
Id. at 247. For the relevant provisions of the Business Corporation Code, see GA. CODE
22 202
ANN. §
-1
(g) (Rev. 1970).
120. Ga. Laws, 1970, pp. 247-48. The pertinent requirements of the Business Corporation Code
relating to corporate name are found in GA. CODE ANN. § 2 2-301(a) (Rev. 1969).
121. Ga. Laws, 1970, p. 245.
122. Id. at 248.
123. Id.
124. Id.
125. GA. CODE ANN. ch. 84-43 (Rev. 1970).
126. Ga. Laws, 1970, p. 245.
116.
117.
118.
119.

