
ADMINISTRATIVE LAW

By W. WHEELER BRYAN*

The last Georgia Survey' covering the period from June 1, 1968,
through May 31, 1969, did not contain an article on Administrative
Law. Thus, this article will cover the cases decided, the statutes enacted,
and the Georgia Attorney General opinions rendered for the current
survey period (June 1, 1969-May 31, 1970), as well as most of the cases
and Attorney General opinions for the previous period. Furthermore, the
most pertinent cases and Attorney General opinions for the period from
just before the effective date of the Georgia Administrative Procedure
Act 2 to date will be discussed or mentioned in this article so that the
reader may have in one article all such action relative to the G.A.P.A. 3

The basic provisions of the GA.P.A. will be discussed so that the reader
may have a general indication of the state agencies covered by the Act.
Additionally, recent developments in the Administrative Procedure Act
Division of the Secretary of State's Office will be mentioned since these
developments affect the attorney's use of the Official Compilation,
Rules and Regulations of the State 6J Georgia, the publication
containing all Rules and Regulations adopted pursuant to the G.A.P.A.
Finally, so that the reader will be informed as to the state agencies which
have adopted and filed Rules and Regulations pursuant to the G.A .P.A.,
a list of same will appear at the end of this article, along with a
discussion of the Attorney General opinions which have considered the
coverage of state agencies by the Act.

GENERAL

When discussing administrative law in Georgia, it is necessary to
remember that the G.A.P.A. does not cover all state agencies and does
not apply to county or municipal governments.

* Member of the firm of Heyman and Sizemore, Atlanta. Former Director, Administrative

Procedure Act Division, and General Assistant, Office of Secretary of State; formerly an Assistant
Attorney General of Georgia; A.B., Emory University, 1964; LL.B., Mercer University, 1965;
LL.M., Harvard University, 1966; Member of State Bar of Georgia, Atlanta and American Bar
Associations.

I. 21 MERCER L. REV., Winter, 1970.
2. Hereinafter referred to as the GA.PA. or simply as the Act. Ga. Laws, 1964, p. 338 (GA.

CODE ANN. tit. 3A (Supp. 1969)). By the 1964 statute, the effective date of the G.A.P.A. was to be
April I, 1965. By Ga. Laws, 1965, p. 283, the Actwas substantially amended and the effective date
was changed to July I, 1965, the date the Act became effective.

3. An attempt has been made to include in this article most cases and Attorney General
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In 1964, the General Assembly enacted the G.A.P.A. to, in the
language of the title of the Act, "establish uniform procedures for
administrative agencies." Originally, the Act was to have become

effective April 1, 1965. However, at the 1965 session of the General
Assembly, the Act, as originally enacted in 1964, was amended
substantially and the effective date was changed from April 1, 1965, to
July 1, 1965.1

The term "agency", as used in the G.A.P.A., is defined as each state
board, bureau, commission, department, activity or officer authorized
by law expressly to make rules and regulations or to determine contested
cases. By provisions of the Act certain areas of state government are
excluded from that definition, for example, General Assembly,
Judiciary, Governor, Board of Bar Examiners, Board of Workmen's
Compensation, Public Service Commission, all public authorities, Merit
System, and the Purchasing Department. Additionally excluded from
coverage is the regulation of liquor and alcoholic beverages, as well as
any school, college, hospital or other such educational, eleemosynary or
charitable institution. Finally, any agency is excluded from coverage
when its action is concerned with the military or naval affairs of the
State.5

Thus, by the Act, a state agency, unless excluded by the definition,
which is either authorized by law expressly (1) to make rules and
regulations or (2) to determine contested cases, must adopt its rules
pursuant to the G.A.P.A.

Additionally, under the G.A.P.A. a "contested case" is defined as "a
proceeding, including but not restricted to rate making, price fixing, and
licensing, in which the legal rights, duties, or privileges of a party are
required by law to be determined by an agency after an opportunity for
hearing."

A "license" is defined to include the whole or part of any agency
permit, certificate, approval, registration, charter or similar form of
permission required by law, but it does not include a license required
solely for revenue purposes. The term "licensing" is also defined to
include the agency process respecting the grant, denial, renewal,
revocation, suspension, annulment, withdrawal, or amendment of a
license.7

opinions wherein the G.A.P.A. has been discussed or applied which would be of interest to the

Georgia practioner. However, no assurance can be given that this objective has been accomplished.
4. Ga. Laws, 1965,pp. 283,295.
5. GA. CODE ANN. § 3A-102 (a) (Supp. 1969).
6. GA. CODE ANN. § 3A-102(b) (Supp. 1969).
7. GA.CODE ANN. § 3A-102(c) (Supp. 1969).
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As used in the GA.P.A., the term "rule" means ". . . each agency
regulation, standard or statement of general applicability that
implements, interprets or prescribes law or policy, or describes the
organization, procedure, or practice requirements of any agency."8

Furthermore, by the provisions of the Act, the term "rule":

...includes the amendment or repeal of a prior rule but does not
include the following (emphasis added):

1. Statements concerning only the internal management of an
agency and not affecting private rights or procedures available to the
public;

2. Declaratory rulings issued pursuant to. . .[§ 12 of the APA];
3. Intra-agency memoranda;
4. Statements of policy or interpretations that are made in the

decision of a contested case;
5. Rules concerning the use or creation of public roads or facilities

which are communicated to the public by use of signs or symbols;
6. Rules which relate to the acquiring, sale, development and

management of the property (both real and personal) of the State or of
an agency;

7. Rules which relate to contracts for the purchases and sales of
goods and services by the State or of an agency;

8. Rules which relate to the employment, compensation, tenure,
terms, retirement or regulation of the employees of the State or of an
agency;

9. Rules relating to loans, grants and benefits by the State or of an
agency;

10. The approval or prescription for the future of rates or prices.'
Although the Act states in the definitional section that the term

"agency" does not include the State Board of Corrections, the State
Board of Pardons and Paroles and the State Board of Probation, the
General Assembly in 1969, by amendments to the statutes relating to
these three Boards, provided that said Boards are to adopt, establish,
promulgate, amend, repeal, file and publish the Rules and Regulations
of such Boards pursuant to the G.A.P.A.10 All three Boards have filed
their Rules with the Secretary of State, and they are contained in the
official compilation of the rules and regulations as distributed by the
Secretary of State."

8. GA. CODE ANN. § 3A-102(f) (Supp. 1969).
9. Id.
10. State Board of Corrections, Ga. Laws, 1969, p. 598, effective December 31, 1969; State

Board of Pardons and Paroles, Ga. Laws, 1969, p. 948, effective December 31, 1969; State Board of
Probation, Ga. Laws, 1969, p. 945, effective December 31, 1969.

II. Rules relating to the State Board of Corrections are found in the Official Compilation,
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Thus, administrative law in Georgia covers not only those agencies
originally or subsequently covered by the G.A.P.A., but also many
agencies which are excluded from coverage by the G.A.PA. Since the
Board of Workmen's Compensation is excluded from coverage by the
Act, as well as covered by a separate survey, this article will not
comment on administrative law relative to workmen's compensation.
Furthermore, as the State Department of Insurance and the State Fire
Safety Department, which are both administered by the Comptroller
General, are excluded from the requirement of filing their rules and
regulations under the G.A.P.A. except for the filing of the names and
designations of such rules and regulations," as well as the fact that
insurance is covered by a separate survey, this article will not cover the
administrative law relating to insurance.

CASES

In Horton v. Huiet,13 apparently the only case decided in 1966 under
the G.A.P.A., an employee had been denied, in an administrative
determination, unemployment compensation for failing to comply with
the requirements to register, report to an employment office and in good
faith seek employment. In a subsequent administrative determination, it
had been determined that the employee had been overpaid in
unemployment compensation, and the employee was requested to repay

Rules and Regulations of the State of Georgia (hereinafter referred to as Ga. Rules), Chapter 125.

Rules relating to the State Board of Pardons and Paroles are found in Ga. Rules, Chapter 475.
Rules relating to the State Board of Probation are found in Ga. Rules. Chapter 508.

12. In 1967, the General Assembly enacted the following statute as § 25 of the GA.P.A. (Ga.
Code Ann. § 3A-124 (Supp. 1969)):"

As to such regulations, standards and plans as are required by law to be filed and kept on
file with the Office of the Secretary of State, the Fire Safety Department and the
Insurance Department of the Office of the Comptroller General may comply with the
filing requirements of this Act by filing with the Office of the Secretary of State merely

the name and designation of such regulations, standards and plans, provided such
regulations, standards and plans are kept on file in the Office of the Comptroller General
by the titles otherwise applicable under this Act, and such regulations, standards and
plans are open for public examination and copying. The Fire Safety Department and the
Insurance Department of the Office of Comptroller General may also satisfy the
procedure for conduct of hearings on contested cases and rule-making required under this
Act by following the provisions of Chapter 2 of the Georgia Insurance Code, Chapter 56-
2, Georgia Code, as amended.

Thus, under said statute, the Insurance Department and the Fire Safety Department may utilize
for the hearing procedure in contested cases and for the rule-making procedure, the provisions of
Chapter 2 of the Georgia Insurance Code, rather than the GA.P.A. (Ga. Code Ann. ch. 56-2 (Rev.
1%0)).

13. 113 Ga. App. 166, 147 S.E.2d 669 (1966).
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the overpaid amount. Copies of both administrative determinations were
mailed to the employee on January 24, 1963. An administrative appeal
was prepared by the employee and mailed on February 3, reaching the
Employment Security Agency, Georgia Department of Labor, on
February 4. By administrative determination on February 13, the
Agency found that the appeal had been entered more than seven days
after the copies of the earlier determinations had been mailed to the
employee and the appeal was dismissed. The employee appealed to the
Board of Review, before which a hearing was held at which an employee
of the Department of Labor testified to personally mailing copies of the
earlier orders on January 24, 1963; the Department employee also
identified a record card on which was shown a notation of the mailing
date. Although the appellant employee testified at the hearing, she did
not testify as to the time she received the copies of the orders.

The Board of Review found that the copies of the orders were mailed
on January 24, 1963, and that the time of appeal had expired. The
superior court affirmed the decision and the employee appealed. The
Georgia Court of Appeals held in regard to the timeliness of the appeal
that:

The issue of fact raised in the appeal as to the date of the mailing of the
notices was resolved adversely to claimant by the finding of the Appeals
Referee upon the basis of the evidence submitted that the notices were
mailed January 24. That finding was reviewed and affirmed by the
Board of Review. Where there is reliable, probative and substantial
evidence to support the findings of fact of an administrative body or
irior of fact, they will not be disturbed, Code Ann., § 3A-120(h).
Consequently, it must follow as a matter of law that the time for appeal
expired January 31, 1963, and the filing of the appeal on February 3
was not timelyY.

In 1967, two cases were decided in which the G.A.P.A. was
mentioned. The Georgia Court of Appeals in Darnell v. Fireman's Fund
Insurance Co.' considered an appeal from a summary judgment entered
for the defendant in the trial court in a suit on an insurance policy
containing a provision that no suit could be brought after twelve months
from the inception of a loss. The plaintiff had argued that the twelve
month limitation was at variance with the six year statute 6 of limitations
on simple contracts. The court upheld the shorter period and stated:

Moreover, Code Ann. § 56-3201 provides for a standard form of

14. Id. at 170, 147 S.E.2d at 672.
15. 115 Ga. App. 367, 154 S.E.2d 741 (1967).
16. GA. CODE ANN. § 3-705 (Rev. 1962).
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policy to be prescribed by the Commissioner [of Insurance, who is the
Comptroller General] and the form prescribed, of which we may take
judicial notice under § 8 of the Administrative Procedure Act (Ga. L.
1964, p. 338; Ga. L. 1965, p. 283), specifically prescribes a period of
twelve months next after inception of the loss within which a suit may
be brought on the policy. 7

The decision as to judicial notice is interesting in view of the apparent
long-standing rule in Georgia that a court will not take judicial notice of
an administrative rule.s As to rules of agencies not subject to the
G.A.P.A., judicial notice will still probably not be taken. However, as
the court noted, under § 8 of the Act," provision is made that "[tihe
court shall take judicial notice of any rule which has become effective
pursuant to the provisions of this Act."

The second case decided in 1967 in which the G.A.P.A. was mentioned
was Wall v. Youmans, 2

0 which, incidentally was decided by the supreme
court on the same day the court of appeals decided the Darnell case.
Under § 5(a) of the G.A.P.A., 2

1 any state agency, as defined in the Act,
having Rules and Regulations which had been adopted prior to the
effective date of the Act had to file these Rules "within 20 days after the
effective date" of the Act, otherwise such Rules would be "void and of
no effect" under § 5(d)22 of the Act.

In Wall suit was brought in superior court against the members of the
State Board of Optometry, an injunction being sought to restrain
enforcement of certain Rules of said Board. The superior court denied a
temporary injunction and an appeal was taken. The plaintiff contended
that the Rules and Regulations of the Board had not been filed in
accordance with the requirements of the G.A.P.A. in that said Act
became effective on July 1, 1965, and the Board filed its Rules with the
Secretary of State on June 30, 1965, one day before the effective date of
the Act rather than within 20 days after the effective date as required.
The Georgia Supreme Court, in affirming the denial of a temporary
injunction, considered the purpose of the 20 day requirement in light of
the purpose of the Act and concluded that the General Assembly "...
intended by the language in question [within twenty days after] that the

17. 115 Ga. App. at 367,154 S.E.2d at742.
18. Sierk, Administrative Law, Annual Survey of Georgia Law, 18 MERCER L. REV. 1, 5

(1966). GREEN, GEORGIA LAW OF EVIDENCE 18 (1957). Brown v. Quality Fin. Co., 112 Ga. App.

369, 145 S.E.2d 99 (1965).
19. GA. CODE ANN. § 3A-108 (Supp. 1969).
20. 223 Ga. 191,154 S.E.2d 191 (1967).
21. GA. CoDE ANN. § 3A-105(a)(Supp. 1969).
22. GA.CODE ANN. § 3A-105(d) (Supp. 1969).
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rules be filed not later than 20 days after the effective date of the Act,"
and that the filing of the rules ". . . one day ahead of such date could
not in any way thwart the intention and purpose of the Act.",

Again, as in 1967, two cases were decided in 1968, in which
consideration was given to the G.A.P.A. In Georgia Board of
Chiropractic Examiners v. Ball" the Board of Examiners had found,
after a hearing, that a chiropractor was guilty of unprofessional conduct
and had revoked his license for violating certain Rules of the Board. The
chiropractor appealed to the superior court, which set aside the Board
decision, and the Board appealed.

By Rules, the Board had prohibited "display type" advertising 5 and
the advertising of free x-rays.26 The Board also provided, by Rule, that
any violation of its Rules would be considered unprofessional conduct by
the Board.2

At issue before the supreme court was the question as to whether the
Board of Chiropractic Examiners had authority to declare that the two
above-mentioned acts constituted unprofessional conduct.

The General Assembly set forth -in the statute under which the Board
operates eight grounds for the revocation of a license, 2 seven of which
are for specific reasons and the eighth for "any other immoral or
unprofessional conduct. ' 29 The court applied the statutory construction
maxim of ejusdem generis30 to the statute and determined that since the
General Assembly had provided seven specific acts for revocation that
the final and general provision must be construed as to include only
other acts of like character to those named. Since the display type
advertising of free x-rays was not of like character to the statutory
grounds, the court held said Rules void and affirmed the lower court's
determination .3

In the other case decided in 1968, the court of appeals considered in
Weil Brothers Cotton, Inc. v. Harrold Brothers, Inc.32 a question
concerning a Rule of the Commissioner of Agriculture which,
supposedly, placed upon Harrold Brothers a duty to take cotton samples

23. 223 Ga. at 193, 154 S.E.2d at 193.
24. 224 Ga. 85, 160 S.E.2d .340 (1968).
25. Ga. Rules 100-4-01(b). This Rule is cited as Rule 100-5(b) in Ball.
26. Ga. Rules 100-4-.01(/). This Rule is cited as Rule 100-5(1) in Ball.
27. Ga. Rules 100-5-.01. This Rule is cited as Rule 100-16 in Ball.
28. GA. CODE ANN. § 84-512 (Rev. 1970).
29. Id.
30. BLACK'S LAW DICTIONARY 608 (4th ed. 1968) defines ejusdem generis as "of the same

kind, class or nature."
31. 224 Ga. at 89, 160 S.E.2d at 343.
32. 118 Ga. App. 8, 162 S.E.2d 309 (1968).
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" . . within a reasonable time and to process orders as they came in

without partiality or preference of treatment to anyone." The court
stated, relative to said alleged Rule, that:

While we can find no regulations to this effect of which we can take
judicial notice under § 8 of the Administrative Procedure Act (Code
Ann., § 3A-108), the testimony as to these regulations was elicited by
appellant here, and it is no cause for reversal that testimony was
introduced tending to show that.Harrold Brothers complied with them.
Moreover, substantially similar testimony was elicited on several
occasions by appellant here that Harrold Brothers did not start

.processing the order of November 6, 1966, until January 1, 1967,
because of previous orders from other companies which took priority.
Hence even if the evidence was inadmissible, no reversible error
appears. (Citations omitted).u

In 1969, since the Act had been in effect for some four years, several

additional cases considered its effect. On March 20, 1969, the supreme
court issued an opinion in Stewart v. Stephens3 5 on the grant of a writ of

certiorari from the court of appeals. An action had been brought for
damages for fatal injuries sustained by a child when struck while
swimming in Lake Lanier by a boat owned by defendant and operated at

the time of death by the daughter of defendant. The court of appeals
recognized that the family purpose doctrine applies to automobiles, but

held that it did not apply to boats. The supreme court reversed holding
that the doctrine should and does apply equally to boats.

Also, alleged as error in Stewart was the ruling by the court of appeals

that the trial court erred in reading a section of the Rules and
Regulations of the State Game and Fish Commission to the jury which
provided that:

The owner of a watercraft shall be liable for any injury or damage
occasioned by the negligent operation of such watercraft and damage
caused by their weight, or the failure to observe ordinary care. The
owner shall not be liable, however, unless such watercraft was being
used with his or her express or implied consent. It shall be presumed
that such watercraft is being operated with the knowledge and consent
of the owner if, at the time of the injury or damage, it is under the
control of a member of his or her immediate family.3'

33. Id. at9,162 S.E.2d at 311.
34. Id.
35. 225 Ga. 185, 166 S.E.2d 890 (1969).
36. Ga. Rules. 260-5-.14.
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The supreme court in upholding the court of appeals that the charge was
in error quoted from the court of appeals decision 7 as follows:

We believe the Motorboat Numbering Act to have been both a valid
exercise of legislative power and a valid delegation of authority. But we
find and hold that the Commission exceeded its delegated authority,
i.e., the authority to make regulations for the protection of the general
public, its health, safety, and general welfare in the area of motorboat
operation, when it attempted to promulgate a rule of civil liability
between private citizens. We need not decide whether the legislature
could have delegated the Commission such authority. In this case the
legislature simply did not do so; and the Commission therefore could
not act where it had no authority.3 s

Next, on April 24, 1969, the supreme court issued an opinion in
Crumley v. Head3 whereby a prisoner requested in a habeas corpus
proceeding that his conviction be voided on grounds of the
unconstitutionality of certain parts of the act" under which he was
indicted and sentenced. The prisoner enumerated as error the rule-
making authority of the State Board of Pharmacy. However, the
prisoner had not been convicted for violating any Board Rule and the
court held that the prisoner was in no position to complain of such rule-
making authority. In its decision the court stated that "[a]ssuming, but
not deciding, that the rule-making authority granted the State Board of
Pharmacy by such Act offends the constitutional prohibitions relied
upon by the prisoner, inasmuch as he was not charged with violating any
such rule he is in no position to complain of such authority."',

In one of the more important cases yet decided on the G.A.PA., the
Georgia Court of Appeals held, 2 in essence, that an administrative
decision will not be overturned where there is defective compliance in an
administrative board hearing if the moving party fails to show that he
was harmed thereby. In Salerno v. Board of Dental Examiners4 3 the
Board issued an administrative show cause order to Dr. Salerno
directing him to appear before the Board for consideration of the
revocation of his license on the ground that he had unlawfully employed

37. Stephens v. Stewart, 118 Ga. App. 811, 816, 165 S.E.2d 572, 576 (1968).
38. 225 Ga. at 188, 166 S.E.2d at 892.
39. 225 Ga. 246, 167 S.E.2d 651 (1969).
40. GA. CODE ANN., tit. 79A (Supp. 1969).
41. 225 Ga. at 247, 167 S.E.2d at 652.
42. Salerno v. Board of Dental Examiners, 119 Ga. App. 743, 168 S.E.2d 875 (1969), cert.

denied, 119 Ga. App. 890 (1969).
43. 119 Ga. App. 743, 168 S.E.2d 875 (1969), cert. denied, 119 Ga. App. 890 (1969).
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an unlicensed dentist to perform dental operations." Georgia Code
Ann. § 84-716 (Rev. 1970), authorizes a revocation proceeding by the
Dental Board either from matters within its knowledge or upon
accusation based upon information of another, but the notice given to
Dr. Salerno did not state by which procedure the Board was acting nor
was a verified accusation served on Dr. Salerno. Thus, the doctor
claimed that the superior court erred in not reversing the Board's
decision on the ground that the proceedings were based upon unlawful
procedure, which is one of the grounds for reversal of administrative
decisions under the G.A.P.A.45 The court recognized that if the
proceedings were not based either on matters within the Board's
knowledge or upon a written accusation that the proceedings were
unlawful and a reversal of the Board's action should be made. On this
point the court took a strict view. The motion by Dr. Salerno was
directed toward the failure of the Board to serve upon him a written
verified accusation, which he contended invalidated the proceedings as a
matter of law but which, in fact, was not required by the statute." The
court thus noted that:

The record does not show that the respondent [Dr. Salerno] raised
issues, or.sought to present evidence, that the board in fact was without
knowledge of the matters charged and that no other person made a
written, verified accusation. The only evidence pointed out-the
testimony of a special investigator for the Secretary of State's office
that he, with assistance of other agents, made an investigation
concerning the respondent, completed a report and brought the
complaint to the board and requested that action be taken-does not
show that no written, verified accusation was made."

The court then noted that the notice from the Board to Dr. Salerno
complied with the G.A.P.A. and that the Board did not err in overruling
the motions by the doctor.

Also, a question was raised in Salerno as to the type of transcript a

state agency must furnish to a party under the G.A.P.A.
By § 14(a)(8)(B) of the Act provision is made that:

A record shall be kept in each contested case and shall include: . . . (B)
a summary of the oral testimony plus all other evidence received or
considered, except that oral proceedings, or any part thereof, shall be

44. GA. CODE ANN. § 84-724(4) (Rev. 1970).
45. GA. CODE ANN. § 3A-120(h)(3)(Supp. 1969).
46. See GA. CODE ANN. § 84-716 (Rev. 1970).
47. 119 Ga. at 745, 168 S.E.2d at 877.
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transcribed or recorded upon request of any party. Upon written
request therefor, a transcript of such oral proceeding, or any part
thereof, shall be furnished to any party to the proceeding. The agency
shall set a uniform fee for such service.48

An administrative hearing was held May 9, 1966, after which the
Board rendered its opinion on June 7, 1966. Dr. Salerno filed an appeal
in superior court on July 5, 1966, in which he alleged that he had
requested a transcript of the evidence on May 16, 1966. I e further
alleged that he was presented a magnetic tape "which he ould not
decipher," that he was not supplied with a transcript of the evidence
presented at the hearing and that the Board had informed him that they
were trying to get him a copy but that they lacked the facilities to do so.
An answer was filed by the Board admitting the allegations, except as to
the disability to decipher the magnetic tape, and with the answer the
Board filed a "transcript of recording tape" of the proceedings. A copy
of the Board's answer was served on Dr. Salerno by mail on the same
day that it was filed. However, the court of appeals noted that it did not
appear that Dr. Salerno was served with a copy of the transcript of the
proceedings that was filed with the answer. The superior court affirmed
the Board's decision and the court of appeals held that the Board should
have served upon the doctor a copy of the transcript of the proceedings,
if he had not already been served with a copy and if he had paid the
prescribed fee, so as to comply with § 3A-114(a)(8)(B). However, the
court of appeals then concluded that ". . . it does not appear that the
respondent took any action other than that alleged in his appeal to
obtain the transcript, and the respondent made no showing on the appeal
that he was prejudiced by not being furnished a copy by the Board,"4 9

and held that the superior court did not err in holding that the objection
raised as to the transcript was without merit. Finally, as to the Salerno
case, it would appear that only circumstantial evidence was produced at
the Board hearing as to the use by Dr. Salerno of unlicensed persons, but
the court of appeals held that such was sufficient to support the Board's
conclusion that such persons were used as the notice charged and that
since such use is prohibited by law the revocation of Dr. Salerno's license
was authorized.

In Hood v. Rice,0 which was transferred to the court of appeals by the
supreme court, 51 a teacher in the Atlanta School System brought a

48. GA. CODE ANN. § 3A-1 14(a)(8)(B) (Supp. 1969).
49. 119 Ga. App. at 746,168 S.E.2d at 877.
50. 120 Ga. App. 691, 172 S.E.2d 170 (1969), cert. denied, 120 Ga. App. 886 (1969).
51. Hood v. Rice, 225 Ga. 327, 168 S.E.2d 150 (1969).
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complaint for back wages and pension benefits before the local Atlanta

Board of Education on the grounds that she was discharged without

notice, charges or a hearing, but was forced to leave by the principal and

assistant superintendent of schools. The Atlanta Board denied the

teacher any relief 2 and she appealed to the State Board of Education
which affirmed the local Board decision. On petition for certiorari to the

superior court, that court issued an order which determined that the

teacher was not entitled to any notice, hearing, charges, trial or any back
wages. On appeal, the teacher alleged as error the fact that neither the

Atlanta Board nor the State Board included, separately stated, findings

of fact and conclusions of law and that no concise and explicit statement

of the underlying facts supporting the findings of either Board was made.

In support of her contentions of error the teacher cited the G.A.P.A.,5

but the court, in noting the definition of "agency" in the Act"4

determined that a city board of education is not included in the definition

of "agency" and thus that local boards of education are not subject to

the G.A.P.A. The court concluded:

Although special or detailed finding of fact and conclusions of law may
be desired in a case of this nature, their absence will not affect the
validity of the determination of a quasi-judicial tribunal when not
required by statute. (Citations omitted).5

Also, with no discussion whatsoever, the court concluded that:

All the more, the Administrative Procedure Act does not apply to the
State Board of Education when, as here, the board sat as an appellate
body and did not decide the controversy de novo but based its appellate
decision on the evidence heard by the local board. See Boney v. Board
oJ Educ. of TelfairCounty, 203 Ga. 152, 155 (45 S.E.2d 442).56

A basic premise of administrative law was applied by the Georgia
Supreme Court in Surrency v. Dubberly,7 a non-G.A.P.A. case, wherein

suit had been brought by taxpayers for mandamus and injunctive action
to prevent non-resident pupils from attending county schools. The court

concluded the the trial court had not erred in dismissing the case as to a
mandamus and denying injunctive relief. Georgia Code Ann. § 32-910
(Rev. 1969), establishing each local board of education as a tribunal to

52. SeeGA. CODE ANN. § 32-910 (Rev. 1969).
53. GA. CODE ANN. § 3A-I18(b)(Supp. 1969).
54. GA. CoDE ANN. §§ 3A-101 and 102 (Supp. 1969).
55. 120 Ga. App. at 694, 172 S.E.2d at 173.
56. Id.
57. 225 Ga. 735, 171 S.E.2d 306 (1969).

[Vol. 22



ADMINISTRA TIVE LA W

hear and determine "any matter of local controversy in reference to the
construction or administration of the school law" as well as providing
for an appeal from the local board to the State Board of Education, was
cited by the appellant court. Since no evidence appeared in the record
that the taxpayers had availed themselves of these administrative
remedies, the court held that the taxpayers were "not entitled to resort to
the extraordinary legal remedy of mandamus or to have equitable relief
in the absence of a showing that they have exhausted their administrative
remedies or that the remedy provided by the aforesaid Code section [32-
910] will not afford them adequate relief so as to authorize the
intervention of a court of equity. (Citations omitted)."' 8

On June 8, 1970 the supreme court considered the Act in Burson v.
Collier" wherein an order of the Georgia Department of Public Safety
suspending a driver's license was reversed by a superior court. Attorneys
for the Department questioned whether the superior court had exceeded
its jurisdiction in reversing its order and the G.A.P.A.6 was cited in
support of this contention. The court noted that § 3A-120, subsection
(b), states that "[tjhe petition .- . . shall state . . . the ground as
specified in subsection (h) of this section upon which petitioner contends
that the decision should be reversed or modified," and the court
observed that "[s]ubsection (h) lists the grounds on which such appeals
may be taken. It [subsection (h)] goes on to say that, 'The court may
reverse or modify the decision if substantial rights of the appellant have
been prejudiced because (of) the administrative findings, inferences,
conclusions, or decisions.'"6 Counsel for the state agency then
contended that since the superior court had not made a finding that
substantial rights of the driver had been affected and since insufficiency
of evidence was the sole basis for reversal, the superior court order
showed on its face lack of jurisdiction. The supreme court disagreed and
held that "[w]henever a superior court judge is required by law to make
certain findings in order to return a verdict, the presumption is that he
has made the required findings, absent a showing to the contrary. This
presumption applies even if the required findings are not specifically set
out in the order. (Citation omitted).1 62

The state agency also argued that the superior court exceeded its
jurisdiction in reversing the revocation of the license in that it reversed on

58. id. at 736, 171 S.E.2d at 307-308.
59. 226 Ga.427, 175 S.E.2d660 (1970).
60. GA. CODE ANN. §§ 3A-120(b) and (h) (Supp. 1969).
61. 226 Ga. at 427, 175 S.E.2d at 66 1.
62. Id. at 428, 175 S.E.2d at661.
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grounds other than those which the driver had set forth in his petition
and that such constituted an abuse of discretion by the superior court.
The driver had prayed in his petition to the superior court "[tlhat the
court declare the order of November 5th by Captain D.S. Harris, Jr.,
void because of an insufficiency of evidence." After quoting the driver's
prayer, the superior court stated, "This ground is affirmed and the
revocation is found to have been void as there is no finding of fact in this
case by the hearing officer that advise [sic] that this appellant in fact
refused to submit to the test required by law."'' The supreme court, in
considering this point concluded that the superior court did not decide on
grounds different from those the appellant raised and refrained from
deciding whether the superior court could have decided the appeal on
grounds other than those raised. The court further held that the driver's
inability to blow up a balloon so as to complete a breath test for
alcohol content was not a refusal within the meaning of Ga. Code Ann.
§ 68-1625.1 (Supp. 1969), so as to authorize the suspension of a license
for the refusal to submit to a test.

In Barresi v. Browne" the court considered the constitutionality of
various aspects of a pupil assignment plan of a county board of
education. This aspect of Barresi will not be discussed but will be left for
the appropriate survey article next year. Suffice it to say that as to the
G.A.P.A., the supreme court in Barresi treated as abandoned an
enumeration of error for the dismissal of Civil Action No. 20,455, a case
that was consolidated with Barresi.65 In No. 20,455 a petition styled
"Petition for Review of Order of State Board of Education" had been
filed in the superior court seeking a review of action by the State Board
of Education whereby the State Board had dismissed, for want of
jurisdiction, an attempted appeal of action by a county board of
education." The superior court dismissed No. 20,455 by stating that it
was:

without jurisdiction of the subject matter of that action because the
subject of inquiry before the Clark County Board of Education was the
regulation of schools and educational institutions, which matter is
specifically excluded from the provisions of the Georgia Administrative
Procedure Act, pursuant to which the appeal in Civil Action No.
20,455 was made to this Court. 7

63. 226 Ga. at 428, 175 S.E.2d at 662.
64. 226 Ga.456, 175 S.E.2d 649 (1970).
65. Id. at 461, 175 S.E.2d at 652.
66. Georgia Supreme Court, No. 20,455, Record, pp. 52-53.
67. Id. at 86-87.
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Thus, it would appear that Civil Action No. 20,455 was dismissed on the
basis of G.A.P.A., § 2(a),68 which excludes from the definition of"agency" the regulation of a "school, college, or other such
educational, eleemosynary or charitable institution.""

I n discussing developments in administrative law during the past year,
it is somewhat obligatory to discuss Mack v. The Florida State Board of
Dentistry," decided by the United States District Court for the Southern
District of Florida. There, a dentist, whose license had been revoked by
the Florida Board, brought an action under a civil rights statute" and
under the fourteenth amendment after he tried with no avail to have the
revocation reversed in state court.12 The federal court found that it had
jurisdiction73 to consider the case and held that under the facts of the case
there had been a mixing of functions by the Florida Board so as to
deprive the dentist of procedural due process as guaranteed by the
fourteenth amendment and declared the revocation of the license null
and void and ordered the Florida Board to provide the dentist a new
hearing within 120 days which would meet the due process requirements.

Complaints had been made against the dentist to the Executive
Secretary of the Florida Board who had reported the nature of the
complaints to the Board which authorized an investigation by the
secretary and a private detective. The Board members, the Executive
Secretary and the attorney for the Board were all advised as to the
progress of the investigation and the results of the investigation were
reported to the Board. The filing of an accusation with the Board against
the dentist was authorized by the Board. The Executive Secretary swore
to the accusation which was passed among the Board members and a
hearing was authorized. According to the court, this procedure was in
accordance with the Board rules.

Prior to the hearing, the dentist presented certain motions which were
referred to the attorney for the Board for handling. The district court
found that in fact "while the hearing was purportedly an adversary
proceeding, in effect . . . [the attorney for the Board], the prosecutor,
was acting on behalf of the Board both in prosecuting and in rendering
legal advice"74 to the Board.7 5

68. GA. CODE ANN. § 3A-102(a) (Supp. 1969).
69. See Hood v. Rice, 120 Ga. App. 691, 172 S.E.2d 170 (1969).
70. 296 F. Supp. 1259 (S.D. Fla. 1969).
71. Civil Rights Act of 1871,42 U.S.C. § 1983.
72. Mack v. Pepper, 192 So.2d 66 (Fla. 3d Dist. 1966), cert. denied, 201 So.2d 551 (Fla. 1967).
73. Under the $10,000 provision of the federal question statute (28 U.S.C. § 1331) and under

the civil rights jurisdiction statute (28 U.S.C. § 1343(4)). See 296 F. Supp. at 1260.
74. 296 F. Supp. at 1264.
75. In considering the evidence against the dentist, the Board found the dentist guilty and
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After discussing the various mixings of functions, the district court

concluded:

[31 Accordingly, it is apparent that the following actions of the Board,

taken together, deprived the plaintiff of the fundamental fairness
required by the Constitution:
1. The adjudicator of fact being kept apprised of the facts of the

investigation prior to the hearing.
2. The adjudicator of fact having the authority to authorize the filing
of an accusation.
3. The legal advisor to the adjudicator of fact making decisions for the

Board and also acting as prosecuting attorney.
4. The prosecuting attorney being present during deliberative sessions

where defense counsel was not accorded the same right.
5. The Executive Secretary, who had charge of the investigation, being

present during deliberative sessions of the adjudicator of fact.76

OPINIONS OF THE ATTORNEY GENERAL

Sections 5 and 6 of the G.A.P.A. 77 provide that "each rule shall

contain a citation of the authority pursuant to which it was adopted."

The Secretary of State advised the Attorney General that under the

G.A.P.A. state agencies were adopting lengthy regulatory provisions

which were being divided into shorter paragraphs with each such

paragraph designated and treated as a "rule." The Secretary of State

inquired as to whether it would be permissible for a single citation of

authority and a single filing endorsement to be used for a group of such

paragraphs where such were adopted under the same statutory

authorization and filed simultaneously. The Attorney General advised

revoked his license upon a standard of proof less than the reasonable doubt test. The district court

noted that it was not being asked to determine what standard must be followed but only the question

as to whether the reasonable doubt test had to be followed. The court concluded that:

As the Supreme Court has stated: "It is of course within the power of the State to

regulate procedures under which its laws are carried out, including . . .the burden of

persuasion, 'unless in so doing it offends some principle of justice so rooted in the

traditions and conscience of our people as to be ranked as fundamental.' Speiser v.

Randall, 357 U.S. 513, 523, 78 S. Ct. 1332, 1341,2 L. Ed. 2d 1460 (1958)." While as

plaintiff points out, there may be an "interest of transcending value" involved here, the

Court cannot say that the reasonable doubt test as applied to non-criminal matters is
"rooted in the traditions and conscience of our people."

... .Accordingly, it is apparent that the Board was not required to use the "beyond

a reasonable doubt" standard. (296 F. Supp. 1262).

76. 296 F. Supp. at 1263.

77. GA. CODE ANN. §§ 3A-105 and 106 (Supp. 1969).
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that it was his opinion that such was permissible and that a contrary
conclusion"... would be unreasonable and burdensome. ' ' 8

In an unofficial opinion 79 the Attorney General considered the
question of whether a state agency could revoke a license if the holder of
the license could show that he was in compliance with the requirements
for the license at the time of a hearing for revocation. After citing several
parts of the G.A.P.A.,8 0 the Attorney General concluded that the
purpose and intent of the G.A.P.A. is to "provide uniform, minimum
procedural requirements to be followed by an administrative agency in
determining the legal rights, duties, or privileges of a party, in matters in
which the particular agency regulates, and to which the Georgia
Administrative Procedure Act applies.""' The Attorney General noted
the provisions of G.A.P.A., § 19(c) which provide in part that:

No revocation, suspension, annulment, or withdrawal of any license is
lawful unless, prior to the institution of agency proceedings the agency
has sent notice by certified mail to the licensee of individual facts or
conduct which warrant the intended action, and the licensee has been
given an opportunity to show compliance with all lawful requirements
Jor the retention of the license ..... .(Emphasis added by Attorney
General).82

In construing this section, the Attorney General stated it was his opinion
that:

: , * the opportunity to show compliance referred to by Section 19(c)
is the opportunity to show a compliance with lawful requirements at the
time the licensee is alleged to have been in noncompliance, and does not
refer to a compliance at the time of a licensee receiving notice, or at the
time of the institution of agency proceedings to revoke the license. A
contrary construction would place an additional substantive
requirement upon administrative agencies in the revocation of
licenses.8

Thus, the Attorney General stated that an agency may proceed to revoke
a license even if the licensee can show compliance at the time of the
hearing since the issue before the agency at the hearing is as to
compliance at the time the licensee was alleged to have been in non-
compliance.

78. OP.ATT'Y GEN., 1963-June 14, 1965 , p. 786 (June 8, 1965).
79. OP. ArT'y GEN., June 15, 1965-December 31, 1966, p. 119 (October 14, 1965).
80. GA. CODE ANN. §§ 3A-101, 102(b) and 114(a)(I) (Supp. 1969).
81. OP.ATT'Y GEN., June 15, 1965-December 31, 1966, p. 119, 120 (October 14, 1965).
82. Id.
83. Id.
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Respecting hearings before State boards, an inquiry was directed to

the Attorney General following a hearing before the Engineering Board

as to how such hearings could be conducted "in a more organized

fashion," thus avoiding "the ridiculous waste of time in needless re-

examination, uncalled for rebuttal and remarks made at [a] recent

hearing." 8  The Attorney General called the inquirer's attention to

various provisions of the G.A.P.A.SS and concluded by stating:

Having been present at the previous hearing, I must state, that while the

hearing was lengthy, its conduct was organized, and the procedure
followed was thoroughly orderly and in conformity with the

requirements of the courts of this State. I must re-emphasize that with

the passage of the Administrative Procedure Act the bell was tolled on

the practice of conducting hearings in an informal manner except by

stipulation of the parties, agreed settlement, the entry of consent orders,

or defaults.S6

The procedure for conducting hearings preliminary to the adoption of

Rules by a state agency was discussed by the Attorney General in an

opinion on the procedure for setting standards for interstate waters

under the Georgia Water Quality Control Act.87 The Attorney General

stated that the G.A.P.A. is applicable to the Georgia Water Quality

Control Board which administers the Georgia Water Quality Control

Act, and noted the sections of the G.A.PA. s which provide for the

giving of notice by a Board of its intention to adopt Rules and for the

opportunity for an oral hearing upon the request of groups of 25 or more

persons."9 The Attorney General then concluded that a great number of

hearings on each river system was not necessary, but that it would "...

be necessary in the case of an extensive river system to hold a sufficient

number of hearings so as to allow groups of interested parties to attend

84. Op. Arr'Y GEN., June 15, 1965-December 31, 1966, p. 238 (March 8, 1966).

85. GA. CODE ANN. § 3A-114(a)(3) (Supp. 1969) which provides "[o]pportunity shall be

afforded all parties to be represented by legal counsel and to respond and present evidence on all

issues involved;" GA. CODE ANN. § 3A-1 14 (a)(6) (Supp. 1969) which authorizes a State Agency to

"... regulate the course of the hearing,..... .; GA. CODE ANN. § 3A-1 16(a) (Supp. 1969) which

provides that "[irrelevant, immaterial, or unduly repetitious evidence shall be excluded. The rules

of evidence as applied in the trial of civil non-jury cases in the superior courts of Georgia shall be

followed..." and GA. CODE ANN. § 3A-1 16(c) (Supp. 1969) which provides that "[a] party may

conduct such cross-examination as shall be required for a full and true disclosure of the facts."

86. Op. ATT'Y GEN., June 15, 1965-December 31, 1966, p. 2 38 (March 8, 1966).

87. Op. ArrT'Y GEN., June 15, 1965-December 31, 1966, p. 349 (June 22, 1966).

88. GA. CODE ANN. §§ 3A-104(a)(1) and (2) (Supp. 1969).

89. Actually, under § 3A-104(a)(2) (Supp. 1969) an oral hearing must be given, in the case of

substantive rules, if such is requested by either (1) 25 persons who will be directly affected by the

proposed rule, (2) a governmental subdivision, or (3) an association which has at least 25 members.
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without the necessity of traveling for several hours." 90 The Attorney
General also observed that "a careful effort to fulfill the procedural
requirements [of the G.A.P.A.] is necessary since non-compliance can
result in the invalidation of any resulting substantive rules" and that the
G.A.P.A. must be considered in conjunction with any applicable
statutory provisions relating to the specific agency. In conclusion, the
Attorney General stated that:

Combining the relevant provisions of the two above-mentioned statutes
in this manner leads to the conclusion that parties making the required
prior request are to be notified by mail, and all others can receive
sufficient notice through publication or by other means reasonably
calculated to afford actual notice. Ga. Laws 1964, pp. 338, 342; 1965,
pp. 283, 286 (Ga. Code Ann. § 3A-104 (1)); Ga. Laws 1964, pp. 499,
519 (Ga. Code Ann. § 88-304). All notices shall state the time andplace of hearing, its nature, the matters of fact and law asserted, and
must be given at least five days prior to the date set for hearing unless
the agency determines that an immediate threat to the public health
exists which requires shorter notice. Ga. Laws 1964, pp. 499, 519 (Ga.
Code Ann. § 88-304).11

On October 3, 1966, the Attorney General issued an unofficial opinion
wherein he advised the Commissioner of Agriculture that he does not
have to provide a formal means of administratively appealing a decision
to bar a person from a State owned and regulated farmer's market. 92 By
statute 3 the Commissioner is authorized to eject from a farmer's market
a vendor without the necessity of either a formal court or administrative
proceeding upon the violation of the rules and regulations promulgated
by the Commissioner. The Attorney General concluded that the
G.A.P.A. does not require a hearing since said Act only requires a
hearing where by statute a hearing is required and that furthermore no
constitutional requirement exists which would require such a hearing
prior to ejection.

In 1968, the General Assembly enacted the "Driver Training
School License Act '" 4 and provided that said Act would be administered
by the Department of Public Safety. The Attorney General in an official
opinion's answered several questions relative to the duties and

90. Op. Arr'Y GEN., June 15, 1965-December 31, 1966, pp. 349,350 (June 22, 1966).
91. Id.
92. Op. ATT'Y GEN., June 15, 1965-December 31, 1966, p. 472 (October 3, 1966).
93. GA. CODE ANN. § 5-213 (Rev. 1962).
94. GA. CODE ANN. ch. 92A-I I (Supp. 1969).
95. OP. ATT'Y GEN., 1968, p. 390 (July 1, 1968).
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responsibilities of the Department under the Act. The Department

inquired as to the course of an appeal for one denied a license by the

Department and the Attorney General responded by stating that:

... an applicant would have no course of appeal should he initially be

denied a license, for such action by the Department would be

administrative in nature and all that would be required of the

Department would be that they exercise their discretion in response to

the application. This is particularly so in view of the fact that the act

does not provide for a hearing prior to the granting or rejection of an

application for a license."

The Attorney General concluded, however, that the denial of an

existing license would require a notice and hearing since the Act provides

that the Department ". . . may cancel, suspend, revoke, or refuse to

renew any . . .license, upon good cause being shown and after .. .

notice to the license holder"' and since the courts of this state have held

that "'. . . where the State confers a license to engage in a profession,

trade, or occupation, not inherently inimical to the public welfare, such

license becomes a valuable right which cannot be denied or abridged

except after due notice and a fair and impartial hearing before an

unbiased tribunal. Leakey v. Georgia Real Estate Commission, 80 Ga.

App. 272, 273 (1949)."s For such proceedings, the Attorney General

concluded that the G.A.P.A. would be applicable and that any appeal

would follow the procedure of the G.A .P.A .9

The Department of Safety also, in the same request, inquired as to

whether the Department should establish a hearing board. The Attorney

General noted that under the G.A.P.A. a hearing could be held before a

hearing officer or an agency representative, but that a board seemed to

be prohibited since in the statutes'00 the reference to agency

representative and hearing officer is in the singular.' 0 '

During 1969, the Attorney General issued two unofficial opinions to

the Superintendent of Banks regarding his responsibilities under the

Georgia Credit Union Act. 02 In the first opinion' 03 the Superintendent

inquired as to the uses of the reserve fund required of credit unions by

96. Id. at 392.

97. GA. CODEANN. § 92A-II07 (Supp. 1969).

98. OP. ATr' GEN., 1968, 390,392 (July I, 1968).

99. SeeGA.CODEANN. §§ 3A- 114, 119 and 129 (Supp. 1969).

100. GA. CODE ANN. §§ 3A- 114(5) and (6) (Supp. 1969).

101. Op. A-r'Y GEN., 1968, pp. 390,393 (July 1, 1968).

102. GA. CODE ANN. ch. 2 5 -1 (Supp. 1969).

103. Op. ATr'Y GEN., 1969, pp. 40 5 , 40 6 (July 9, 1969).
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Ga. Code Ann. § 25-117 (Rev. 1959) and observed that the statute
requires a reserve fund, but that it does not provide the form in which the
fund must be held. The Attorney General advised the Superintendent
that such would be an area in which the Superintendent might
promulgate rules and regulations'" and noted that the Superintendent
had enclosed a proposed rule with his request letter but that it did not
appear whether the rule had been adopted pursuant to the G.A.P.A.
Also, as to a proposed regulation for a special reserve fund, a fund not
provided for by the Credit Union Act, the Attorney General, after noting
that the Superintendent was authorized to adopt rules having some basis
in the statute, stated that he would hesitate to approve the proposed
regulation since it did not appear to be within the authority of the
Superintendent.

On the day after the above opinion, the Attorney General also
responded to a request from the Superintendent of Banks and stated that
it was his opinion that Code § 25-113(7)105 related not to the payment of
interest, but only to the declaration and payment of dividends. 16 In the
same request the Superintendent also inquired as to whether he had the
authority under the Credit Union Act to adopt a regulation which, in
effect, tied the payment of interest to the net earnings of a current year.
The Attorney General concluded in his unofficial opinion that:

. . . the Regulation must be seen as imposing requirements additional
to [those] imposed by the legislature. Further, the proposed Regulation
might be construed to prohibit the board of directors from declaring a
specified rate of interest to be paid on savings deposits, a practice which
is not prohibited by the Credit Union Act. Other banking institutions
which solicit savings accounts declare interest rates in advance as a
regular policy. The proposed Regulation would thus deny to credit
unions a normal banking practice which the legislature has allowed
them. Section 1 of the Georgia Administrative Procedure Act [Ga.
Laws 1964, p. 338 (Ga. Code Ann., Title 3A)], provides that
regulations prescribed by administrative agencies must implement or
interpret the law to effectuate the purpose of the legislature. Further,
the Credit Union Act itself only allows the Superintendent to issue
reasonable regulations which carry out the provisions of the Act. Ga.
Code Ann. § 25-123.1 (Supp. 1969). Hence, it is my unofficial opinion
that the proposed regulation imposes requirements on the operation of

104. See GA. CODE ANN. § 25-123.1 (Supp. 1969) for the Superintendent's authority to adopt
rules and regulations.

105. GA.CODEANN. § 25-113(7) (Supp. 1969).
106. Op. Arr'Y GEN., 1969, pp. 407,408 (July 10, 1969).
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credit unions in addition to those imposed by the legislature and is not

within the authority of the Superintendent of Banks.'w

In response to letters of inquiry, the Attorney General discussed'08

provisions of the Georgia Private Employment Agency Act'09 as same

might be held to relate to companies which direct their attention to the

dissatisfied executive. The Attorney General concluded that the

Commissioner could, if he determined or had reason to believe that such

companies provided services which, in the Commissioner's

administrative opinion, came within the definition of an employment

agent or employment agency, call the matter to the attention of the

appropriate criminal court. As an alternative to criminal prosecution,

the Attorney General suggested that the Commissioner could adopt rules

and regulations under the G.A.P.A. as to the activities of such

companies and that the companies could contest such rules by an action

for declaratory judgment under Ga. Code Ann. § 3A- 11 (Supp. 1969)

and ch. 110-11 (Rev. 1959).
The State Board of Pharmacy requested an opinion of the Attorney

General as to whether an oral order for a prescription could be taken by

someone other than a licensed pharmacist. The Attorney General

discussed the statutory provisions and concluded that same did not
"expressly provide that an oral prescription must be communicated

directly to a person authorized to 'dispense' the drug."" 0 However, the

Attorney General did observe that the statutes might imply that such

persons should be prohibited from taking oral prescriptions and that the

Board, using its expertise, might consider the dangers of unlicensed

persons taking oral prescriptions and adopt a rule under Ga. Code Ann.

§ 79A-208(i) (Supp. 1969) and the G.A.P.A. to cover the matter of

taking orders for prescriptions orally.

ADMINISTRATIVE STATUTES ENACTED BY 1970 GENERAL ASSEMBLY

Several statutes were enacted during the survey period which should be

of interest to persons concerned with administrative law.

The statute"' regulating intrastate pipeline systems in Georgia was

amended so as to authorize the Georgia Public Service Commission to

levy civil penalties, not to exceed $1,000, for the violation of any rule,

107. Id. at408.

108. Op. ATT'Y GEN., 1969, p. 597 (October 8, 1969).

109. GA. CODE ANN. ch. 84-41 (Rev. 1970).

110. Op. ATr'Y GEN., 1969, pp. 650, 651 (November 6, 1969).
Ill. GA. CODE ANN. ch. 93-7 (Supp. 1969).
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regulation or order of the Public Service Commission. Such penalties are
to be imposed only after a notice and hearing. The 1970 amendment also
authorized an action by the Commission to enjoin a violation of the
statutes, rules, regulations or orders of the Commission relating to the
intrastate pipeline system." 2 Also, the 1970 General Assembly amended
the statutes so as to authorize the Public Service Commission to bring a
civil action to enjoin the violation of any Commission rule, order or
regulation regarding the safe installation and operation of natural gas
transmission and distribution facilities within Georgia .113

The qualifications for a registered pharmacist were changed so as to
delete certain specific provisions relating to practical experience, and
vesting in the State Board of Pharmacy the authority to prescribe the
type of practical experience necessary for a license." The statute which
established the State Board of Medical Examiners was amended"' so as
to add Doctors of Osteopathy to the medical practitioners and to change
the name of the Board to the Composite Board of Medical Examiners.
Several other provisions of Ga. Code Ann. ch. 84-9 (Rev. 1970) which
relates to the practice of medicine, were amended and the reader's
attention is called to said amendments should questions arise relating to
the practice of medicine. Additionally, the 1970 statute provides that no
new licenses shall be granted by the State Board of Osteopathic
Examiners and that licenses in good standing may be renewed for 1970
and 1971, but that effective January 1, 1972, Ga. Code Ann. ch. 84-12
(Rev. 1970) which relates to osteopaths, will be repealed in its entirety."'

The statute regulating barbers and manicurists was amended in 1970
so as to increase from more than one to more than two the number of
persons necessary to comprise a barber school or barber college, and the
provisions relating to apprentice barbers were also amended." 7

The State Drug Inspector was authorized and directed by the 1970
General Assembly to compile, publish, keep current and distribute a
pamphlet containing a list of all narcotics and dangerous drugs the
possession of which is unlawful except by licensed persons, and which
have a potential for abuse."8

Georgia code chapter 84-9 was amended in 1970 so as to allow one to
take the medical examination if he is otherwise qualified to take said

112. Ga. Laws, 1970, pp. 145, 146.
113. Ga. Laws, 1970, pp. 158, 159.
114. Ga. Laws, 1970, pp.215,216.
115. Ga. Laws, 1970, pp. 301-315.
116. Ga. Laws, 1970, pp. 301, 314, 315.
117. Ga. Laws, 1970, p. 453.
118. Ga. Laws, 1970, p. 465.
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examination except for citizenship if he possesses a current institutional

license." 9 Furthermore, the statute establishing the State Board of

Examiners of Psychologists was amended so as to change the definition

of the practice of applied psychology, to increase the Board membership

from three to five, to provide for staggered terms, to provide for

additional conditions of reciprocity, and to increase the fee charged for a

renewal of a license.12

The statute creating the State Board of Examiners of Plumbing

Contractors was amended in 1970 so as to provide that anyone currently

and efficiently engaged in the vocation of plurnbing does not have to take

an examination if he satisfies the State Boaird as to his qualifications

prior to January 1, 197 1 .121

The State Building Administrative Board was made a budgetary unit

of the executive branch of government by the 1970 General Assembly,
and the Board was authorized to employ state inspectors and to establish

a training program for local inspectors. 22

RECENT DEVELOPMENTS IN THE SECRETARY OF STATE'S OFFICE

The Secretary of State has contracted with a law book publisher and

codifier of rules and ordinances to assist in the preparation of a

recompilation of the Official Compilation, Rules and Regulations of the

State of Georgia, and to prepare a detailed subject matter index for said

Rules and Regulations.
The recompilation will consist of removing from the Rules and

Regulations those rules that have been superseded by subsequently

adopted rules, placing in proper place all amendments, and the addition

of all newly adopted rules. For those agencies that have had substantial

amendments, the rules will be reprinted almost entirely and for those

agencies that have had few amendments only the affected pages will be

reprinted. The recompilation and the preparation of the subject matter

index should be completed by early 1971.
Finally, upon the recompilation of the Rules and Regulations, the

Secretary of State intends to consider the adoption of a new procedure

for the future filing of rules in the volumes of the Rules and Regulations.

With the new procedure, each month new or amendatory rules will be

mailed with an accompanying instruction sheet listing the old pages

119. Ga. Laws, 1970, pp.490-4 9 1 .
120. Ga. Laws, 1970, pp. 5 1 1-5 15.
121. Ga. Laws, 1970,pp. 590-591.
122. Ga. Laws, 1970, pp. 734-737.
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which are to be removed from the volumes and the new pages which are
to be inserted in the designated places in the appropriate volumes of the
Rules. Thus, after the recompilation and with the above-explained filing
system, it will not be necessary to keep in the volumes all repealed rules
as is now the case. Of course, a copy of every rule ever adopted and filed
under the G.A.P.A. will be kept on file by the Secretary of State for
future reference, as well as in the State Department of Archives and
History, for safekeeping. Also, after each rule will be placed an
administrative history denoting the history of the rule as to date of its
adoption and the date of any amendment to or a repeal of said rule.

For those attorneys that might be interested in subscribing to the
Rules and Regulations, the six volume set is available from the Secretary
of State for $75.00, plus $10.00 for each annual supplement. Thus, with
supplements for the years 1967, 1968, 1969, 1970 and 1971, at $10.00 per
year, a complete set of the Rules with all current supplements costs
$125.00.

STATE AGENCIES WHICH HAVE FILED RULES

AND REGULATIONS WITH THE
SECRETARY OF STATE UNDER THE G.A.P.A.

(As of November 30, 1970)

G.A.P.A.
CONTROL NUMBER STATE AGENCY

20 Accountancy, Board of
30 Aging, Commission on
40 Agriculture, Department of
49 Apples, Agricultural Commodity Commis-

sion for
50 Architects, Board of
70 Barbers, Board of
80 Banking, Department of

100 Chiropractic, Board of
120 Comptroller General
125 Corrections, Board of
130 Cosmetology, Board of
149 Cotton, Agricultural Commodity Commis-

sion for
150 Dental Examiners of Georgia, Board of
160 Education, Department of

1971]
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179 Eggs, Agricultural Commodity Commission
for

180 Engineers & Land Surveyors, Board of
183 Election Board, State
190 Eugenics, Board of
200 Family & Children Services, Department of
210 Firemen's Pension Fund, Georgia
220 Foresters, Board of Registration for
250 Funeral Service, Board of
260 Game & Fish Commission, State
270 Health, Department of
276 Hearing Aid Dealers and Dispensers
283 Historical Commission, Georgia
300 Labor, Department of
310 Landscape Architects, Board of
360 Medical Examiners, Composite State Board

of
369 Milk, Agricultural Commodity Commission

for
370 Milk Commission, Georgia
390 Mines, Mining & Geology, Department of
393 Nursing Homes, State Board of
400 Nurses, Board of Practical
410 Nurses, Board of Registered
420 Opticians, Board of Dispensing
430 Optometry, Board of
450 Osteopathic Eexaminers, Board of
460 Parks, Department of
469 Peaches, Agricultural Commodity Com-

mission for
475 Pardons and Paroles, State Board of
479 Peanuts, Agricultural Commodity Com-

mission for
480 Pharmacy, Board of
490 Physical Therapy, Board of
500 Podiatry Examiners, Board of
502 Polygraph, Board of
507 Poultry Improvement Association, Inc.
508 Probation, State Board of
510 Psychologists, State Board of
520 Real Estate Commission, Georgia
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540 Recreation Commission, Georgia
545 Recreation Examiners, Georgia Board of
550 Regents, Board of
560 Revenue, Department of
570 Safety, Department of Public
590 Secretary of State
600 Soil and Water Conservation Committee,

The State
620 Structural Pest Control Commission
645 Surface Mined Land Use Board
669 Sweet Potatoes, Agricultural Commodity

Commission for
670 Ty Cobb Baseball Memorial Commission
679 Tobacco, Agricultural Commodity Com-

mission for
680 Used Car Dealers, State Board of Registra-

tion of
700 Veterinary Medicine, State Board of
720 Warm Springs Memorial Commission,

Franklin D. Roosevelt
730 Water Quality Control Board, State

STATE AGENCIES AND RULES HELD COVERED OR EXCLUDED FROM

G.A.P.A. COVERAGE

The Attorney General has issued opinions to several state agencies
advising said agencies as to whether they are subject to the G.A.P.A. As
noted earlier in this article,1' a state agency is subject to the G.A.P.A. if
it is expressly authorized to make rules and regulations or to determine
contested cases. Some agencies are expressly excluded from coverage
and certain activities are also excluded,'24 for example, regulation of
liquor and alcoholic beverages, schools, colleges and hospitals.'2

123. See pp. 34-40supra.
124. Id.
125. Furthermore, it will be recalled that under the G.A.P.A., the term "rule" is defined so as

to exclude the following activities of an agency:
I. statements concerning only the internal management of an agency and not affecting
private rights or procedure available to the public;
2. declaratory rulings issued pursuant to Section 12 of the Act;
3. intra-agency memoranda;
4. statements of policy or interpretations that are made in the decision of a contested
case;
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The G.A.P.A. was first enacted by the 1964 General Assembly to

become effective April 1, 1965; however the 1965 General Assembly

postponed the effective date until July 1, 1965 . Thus, state agencies

began in 1964 to be concerned as to whether they were subject to the

G.A.P.A. and directed requests to the Attorney General -for opinions on

this matter. The Board of Regents of the University System of Georgia

was advised by the Attorney General that ". . . any rules or regulations

or statements of policy [of the Board] . . .would relate to the regulation

of a school, a college, or a hospital, or other educational, eleemosynary
or charitable institution, and would, thereby, be excepted from the

definition of 'Agency', or would fall within the exclusions of the

definitions of 'Rule' "as noted. 12 The Attorney General also advised the

Board that "... any rules or regulations adopted by any school, college

or hospital, or other educational institution within the University
System of Georgia would not be subject to the provisions of the Georgia

Administrative Procedure Act."' lM The Budget Bureau was advised that

it was not subject to the G.A.P.A. by the Attorney General in an opinion
wherein he noted the exclusions of §§ 2(f) 1, 3, 8 and 9129 and concluded

that the rules of the Budget Bureau "affect only the internal
management of the Budget Bureau and the various agencies of State

government, and fall within the exclusion of the definition of 'Rule'."' 30

Likewise, the Attorney General advised the Georgia Forestry

Commission that, although it was authorized to adopt rules and

regulations, it was not subject to the G.A.P.A.'3 l The Attorney General

5. rules concerning the use or creation of public roads or facilities which are

communicated to the public by use of signs or symbols;

6. rules which relate to the acquiring, sale, development and management of the property

(both real and personal) of the State or of an agency;
7. rules which relate to contracts for the purchases and sales of goods and services by the

State or of an agency;
8. rules which relate to the employment, compensation, tenure, terms, retirement or

regulation of the employees of the State or of an agency;

9. rules relating to loans, grants and benefits by the State or of an agency;

10. the approval or prescription for the future of rates or prices. (GA. CODE ANN. § 3A-
102(f) 1-10 (Supp. 1969)).

126. Ga. Laws, 1964, pp. 338, 356; Ga. Laws, 1965, pp. 283, 294-295. See Editorial note

preceding GA. CODE ANN. § 3A-l0l (Supp. 1969).
127. Op. Arr'Y GEN., 1963-June 14, 1965, p. 622 (October 14, 1964). The Attorney General

noted the exclusions found in §§ 2(f) 1, 2, 3, 6, 7, 8 and 9 (GA. CODE ANN. §§ 3A-102(f) I, 3, 6,

7, 8 and 9 (Supp. 1969).
128. Id. at623.
129. GA. CODEANN. §§ 3A-102(f) 1,3,8 and9 (Supp. 1969).

130. Op. ATr'Y GEN., 1963-June 14, 1965, pp. 631,632 (November 2, 1964).

131. OP. Arr'Y GEN., 1963-June 14, 1965, p. 658 (December 21, 1964).
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noted, in this opinion, §§ 2(f) 1, 3, 6, 7 and 8132 and stated that after a
review of the activities of the Commission that its rules and regulations
and policies "... fall within the exclusions itemized above in that they
specifically deal with internal operational activities and /or contracts for
the sale of services by the Commission as an agency of the State
government, and therefore do not come under the provisions of the
Georgia Administrative Procedure Act."' Sections 2(f) 8 and 9 of the
G.A.P.A.14 were cited by the Attorney General for the exclusion of the
rules and regulations of the Superior Court Clerk's Retirement Fund,
although in his opinions he concluded that said Fund comes within the
definition of "agency" under the G.A.P.A. 3 5 The State Highway
Department was advised by the Attorney General that all activities of
the Department fall within one or more of the exclusions of G.A.P.A.,
§ 2(f),136 and that the G.A.P.A. is not applicable to the Highway
Department at thepresent time (Emphasis supplied). 37

Again, the Attorney General based an exclusion of the rules,
regulations, procedures, forms and standards of the Georgia Forest
Research Council on the exclusions of G.A.P.A., § 2(f),13 8 since such
activities of the council ". . . specifically deal with internal operational
activities and contracts with other State agencies for the purpose of
forestry research as an agency of the State government."' 3'

In an opinion dated June 7, 1965, the Attorney General noted the
definition of "agency" and "rule" in the GA .P.A 4 and advised the
Department of Mines, Mining and Geology that "it seems clear" that
said Department is subject to the G.A.P.A."'

On July 14, 1965, the Attorney General issued an opinion" 2 on the
question as to whether the rules and regulations for the four public
assistance programs" 3 of the Georgia Department of Family and

132. GA. CODEANN. §§ 3A-102(f) 1,3,6,7 and8 (Supp. 1969).
133. Op. ATT'Y GEN., 1963-June 14, 1965, pp. 657,658 (December 21, 1964).
134. GA. CODEANN. §§ 3A-102(f)8 and9 (Supp. 1969).
135. Op. ATr'v GEN., 1963-June 14, 1965, pp. 661,662 (December 31, 1964).
136. GA. CODE ANN. § 3A-102(f) (Supp. 1969).'
137. Op. ATT'y GEN., 1963-June 14, 1965, p. 766, 767 (May 10, 1965). In his opinion, the

Attorney General noted §§ 2(f) I, 5, 6, 7 and 9 (GA. CODE ANN. §§ 3A-102(f) I, 5, 6, 7 and 9
(Supp. 1969)).

138. GA.CODEANN. §§ 3A-102(f) l,3,6,7,8and9(Supp. 1969).
139. Op. ATr'Y GEN., 1963-June 14, 1965, p. 77 3 (May 14, 1965).
140. GA. CODE ANN. §§ 3A-102(a) and (f) (Supp. 1969), respectively.
141. Op. ATT'Y GEN., 1963-June 14, 1965, pp. 784, 785 (June 7, 1965).
142. Op. Arr'Y GEN., June 14, 1965-December 31,1966, p. 10 (July 14, 1965).
143. Aid to the Aged (GA. CODE ANN. ch. 99-6 (Rev. 1968)); Aid to the Blind (GA. CODE ANN.

ch. 99-7 (Rev. 1968)); Aid to the Permanently and Totally Disabled (GA. CODE ANN. ch. 99-20
(Rev. 1968)); and Aid to Families with Dependent Children (GA. CODE ANN. ch. 99-9 (Rev. 1968)).
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Children Services must be filed under the G.A.P.A. The Attorney

General concluded that such rules are expressly excluded from the

G.A.P.A. filing requirements under § 2(f)(9)'" which provides that the

definition of "rule" does not include ". . rules relating to loans,

grants and benefits by the State or of an agency ...."

The Attorney General concluded that the public assistance programs

.. are unquestionably programs providing for 'grants and benefits'

by the State Department of Family and Children Services (an 'agency'),
and that the rules and regulations which the Department promulgates in

connection with its operation and administration of such programs [for

example, eligibility requirements] are therefore within the scope of the

above-quoted exclusion to the Act's filing requirements (Footnotes
omitted)."" 5

In connection with the opinion on the public assistance program, as

well as other agencies under the provisions of § 2(f), it should be noted

that the exceptions listed in said section do not exclude the agency

promulgating such excepted rules from the G.A.P.A., but only excludes

from the G.A .P.A. those specific items therein listed.
I n 1965 the State Board of Health prepared a "General Statement of

Policy" for the operation of the Georgia Mental Health Institute and

requested the Attorney General to review it as to legal form, sufficiency

and possible conflict with the laws of Georgia. The Attorney General

noted'4 that the Department of Public Health has the authority to "...

prescribe all rules and regulations for the management of such facilities

or institutions not conflicting with the law; . . .""7 and has the

responsibility in connection with the Georgia Mental Health Program to

"adopt and promulgate such rules and regulations as are necessary and

proper to carry out the purpose of this chapter."'"4 The Attorney

General concluded that the State Board of Health has the authority to
"adopt General Policy Statements concerning the procedure for

admission to, treatment in and discharge from treatment centers

established pursuant to law."" 9 Various provisions of the G.A.P.A.'5"
were reviewed by the Attorney General and he concluded that the general

statement of policy ". .. falls within the exception of being a statement

concerning only the internal management of your Department and

144. GA. CODE ANN. § 3A-102(f)9 (Supp. 1969).
145. OP.ATr'y GEN.,June 15, 1965-December 31, 1966, pp. 10, 12 (July 14, 1965).

146. OP.ATT'Y GEN.,June 15, 1965-December 31, 1966, p. 121 (October 21, 1965).
147. GA. CODE ANN. § 88-115(a) (Supp. 1969)..,
148. GA. CODE ANN. § 88-601(d) (Supp. 1969).
149. OP.ATr'y GEN.,June 15, 1965-December 31, 1966, pp. 121, 123 (October 21, 1965).

150. GA. CODEANN. §§ 3A-102(a) and (f) (Supp. 1969).
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therefore would be expressly excluded from the general filing
requirements of the Georgia Administrative Procedure Act.''
However, the Attorney General did observe that "As a matter of policy,
however, I would suggest that you file such General Statement of Policy
with the Office of the Secretary of State in the same manner that you
have filed Admission Policies to other State Institutions under control of
the Georgia Department of Public Health.' ' 2

It has also been reported'5 that the Attorney General has concluded in
opinions that several other agencies are not subject to the G.A.P.A.
However, the opinions are not reported in the appropriate volumes of the
Opinions of the Attorney General. It has been reported that the
Ordinaries Retirement Fund has been held not subject to the G.A.P.A.
on the basis of one or more of the exclusions listed in § 2(f) 1 through
10.'' Also, it has been reported that the Attorney General has advised
the Criminal Law Study Committee and the Department of Veterans
Service that said agencies are not subject to the G.A.P.A. since said
agencies do not make rules nor adjudicate matters.'5

In another unpublished opinion, the Attorney General is reported to
have advised former Commissioner of Labor Ben T. Huiet that under
Ga. Code Ann. § 54-122(d) (Rev. 1961), he had the power to adopt rules
and regulations "for the prevention of accidents or the prevention of
industrial or occupational diseases" and that the G.A.P.A. would be
applicable to such rules.'"6 The Attorney General also advised Mr. C.L.
Clifton, Joint Secretary of the State Examining Boards, in an apparently
unpublished opinion, that certain rules of the State Pharmacy Board
were omitted from the compilation of the rules of said Board because of
the lack of necessity for some rules in that the subjects of said rules were
covered by statute or because the Board lacked the authority to make
certain rules. 57

151. OP. AT-r'Y GEN., June 15, 1965-December 31, 1966,p. 124 (October 21, 1965).
152. Id.
153. Sierk, Administrative Law, Annual Survey of Georgia Law, 18 MERCER L. REV. 1, 3

(1966).
154. Id. at 3 n. 16.
155. Id. at 3 n. 17.
156. Id. at 3 n. 18.
157. Id. at 3 n. 19.
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