
TORTS-CALIFORNIA ABROGATES PARENTAL
IMMUNITY DOCTRINE-SHOULD GEORGIA

RECONSIDER?

In Gibson v. Gibson' the California Supreme Court abolished the
doctrine of parental tort immunity which had existed in that state for
forty years.2 In so doing, California joined a growing minority of states
which have abrogated this doctrine.'

Plaintiff, an unemancipated boy, was injured when his father
negligently stopped the car in which they were riding on a highway and
negligently instructed his son, the plaintiff, to go out on the highway and
correct the position of the wheels of a jeep which they were towing. While
following these directions, the plaintiff was injured when another vehicle
struck him. Defendant father, relying on the doctrine that a minor child
has no cause of action against his parent for simple negligence, demurred
and was sustained by the trial court. The California Supreme Court
reversed on appeal, overruling the doctrine of parental tort immunity.

In deciding to abolish parental immunity, the California court
examined the history and policy arguments supporting the immunity and
found them unconvincing. The court also took cognizance of the fact
that recent California cases had eroded similar policy arguments in the
area of intra-family tort liability.'

Unlike other areas of tort law, the general rule in America of refusing
to allow a minor child to sue his parent for personal torts is based on
American authorities alone. 5 The Mississippi Supreme Court in
Hewellette v. George' first pronounced the doctrine of parental
immunity7 in holding that a minor daughter could not bring an action
for false imprisonment against her mother. Without citing any

I. 3 Cal. 3d 909, 92 Cal. Rptr. 288, 479 P.2d 648 (197 1).
2. Trudell v. Leatherby, 212 Cal. 678, 300 P. 7 (1931).
3. Goller v. White, 20 Wis.2d 402, 122 N.W.2d 193 (1963); Hebel v. Hebel, 435 P.2d 8 (Sup. Ct.

Alaska, 1967); France v. A.P.A. Transport Corp., 56 N.J. 500, 267 A.2d 490 (1970); Streenz v.
Streenz, 106 Ariz. 86, 471 P.2d 282 (1970); Gelbman v. Gelbman, 23 N.Y.2d 434, 297 N.Y.S.2d
529, 245 N.E.2d 192 (1969); Schenk v. Schenk, 100 II1. App.2d 199, 241 N.E.2d 12 (1968); Silesky
v. Kelman, 281 Minn. 431, 161 N.W.2d 631 (1968); Nuelle v. Wells, 154 N.W.2d 364 (N.D. 1967);
Briere v. Briere, 107 N.H. 432, 224 A.2d 588 (1966).

4. In Emery v. Emery, 45 Cal.2d 421. 289 P.2d 218 (1955), the California Supreme Court
allowed an injured minor to sue her parent for a wilful or malicious tort. In Selfv. Self, 58 Cal.2d
683, 26 Cal. Rptr. 97, 376 P.2d 65 (1962), the husband-wife immunity was abrogated.

5. See generally McCurdy, Torts Between Persons in Domestic Relation, 43 HARV. L. REV.
1030, 1059-1063 (1930).

6. 68 Miss. 703, 9 So. 885 (1891).
7. W. PROSSER. HANDBOOK OF THE LAW OF TORTS § 116, at 886 (3d ed. 1964).
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authority, the court held that the "peace of society, and of families
composing society, and a sound public policy, designed to subserve the
repose of families and the best interests of society, forbid '" such an
action. The court further stated that the state's criminal laws gave the
child the necessary protection from parental violence. Hewellette was
followed by Roller v. Roller9 which incredibly held that the policy of
preservation of family harmony prevented a daughter from suing her
father for rape. Other states have applied the immunity rule not only to
intentional torts but also to actions for negligence.' 0

Generally, there are four policy arguments used to support the
immunity doctrine. First, it is argued that to allow a child to sue his
parents might deplete the family exchequer at the expense of the other
children." Second, it is stated that such actions would encourage fraud
and collusion.' 2 Third, domestic harmony would be disrupted. 3 Finally,
it is argued that such an action would interfere with discipline and
control of the children."

Although the California court did not consider the first argument of
depletion of the family exchequer, this theory has been sharply criticized.
First, it has been noted that this theory does not bar a stranger from
suing the parent and thus depleting the family exchequer. 5 Second, there
may be no other children in the family. Finally, "it is a policy of the law
to preserve insofar as it is possible, the property of a minor child, to the
end that upon reaching majority he may have it unimpaired. In most
cases a child's capital does not consist of property in the usual sense, but
of his physical and mental well being and consequent potential earning
power. It would seem that there should be an equally strong policy to
keep these things unimpaired. A payment of damages is a compensation
for impairment in fact, by way of money substitution, and as such is not
an unequal treatment of one child in respect to the parent's property or
relational duties." 1

6

The California Supreme Court found that arguments based on fear of

8. 68 Miss. 703, 71l, 9 So. 885,887 (1891).
9. 37 Wash. 242, 79 P. 788 (1905).
10. Chaffin v. Chaffin, 239 Or. 374, 397 P.2d 771 (1964); Wick v. Wick, 192 Wis. 260, 212

N.W. 787 (1927); Ownby v. Kleyhammer, 194 Tenn. 109, 250 S.W.2d 37 (1952); Bulloch v.
Bulloch, 45 Ga. App. I, 163 S.E. 708 (1932).

II. Roller v. Roller, 37 Wash. 242, 79 P. 788 (1905).
12. Hastings v. Hastings, 33 N.J. 247, 163 A.2d 147 (1960).
13. Small v. Morrison, 185 N.C. 577, 118 S.E. 12 (1923).
14. Wick v. Wick, 192 Wis. 260, 212 N.W. 787 (1927).
15. 41 MARQ. L. REV. 188, 192 (1957).
16. McCurdy, Torts Between Persons in Domestic Relation, 43 HARV. L. REV. 1030, 1073

(1930).
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fraud or collusion were unpersuasive in view of California decisions
involving interspousal immunity. 7 The court stated that even though
some danger of collusion does exist, "the peril is no greater when a
minor child sues his parent than in actions between husbands and wives,
brothers and sisters, or adult children and parents, all of which are
permitted in California."'" It has been argued, in addition, that the
courts seem more concerned with protecting the assets of insurance
companies than with compensating an injured child. 9

In rejecting the argument that allowing parent-child negligence suits
will disrupt family harmony, the court noted the widespread use of
liability insurance and its mitigating effects.20 The court further
discounted this fear of family disruption when it could find no
compelling reason for distinguishing those situations in which public
policy allows suits within the family from those situations in which suits
are denied."2

Finally, the court held that although there may be negligence cases
involving parental authority and discipline, this possibility "does not
justify continuation of a blanket rule of immunity." 22 The court
concluded that the test of a parent's conduct should be: "What would an
ordinarily reasonable and prudent parent have done in similar circum-
stances? '23

Thus California, after studying the history and policy arguments
behind parent-child tort immunity, was unconvinced that public policy
demanded its retention. The court's holding is in accord with the
reasoning of several writers in the field, 24 however, the majority of states,
one of which is Georgia, still enforce the parental immunity doctrine.

17. Self v. Self, 58 Cal.2d 683, 26 Cal. Rptr. 97, 376 P.2d 65 (1962); Klein v. Klein, 58 Cal.2d
692, 26 Cal. Rptr. 102, 376 P.2d 70 (1962); Emery v. Emery, 45 Cal. 2d 421, 289 P.2d 218 (1955).

18. Gibson v. Gibson, 92 Cal. Rptr. 288, 291,479 P.2d 648,651 (1971).
19. H. CLARK, THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES § 9.2, at 258

(1968).
20. See Judge Jacobs' dissent in Hastings v. Hastings, 33 N.J. 247, 163 A.2d 147 (1960), where

he points out that over 90% of New Jersey automobiles are insured.
21. For example, an unemancipated minor can sue a parent for a tort against property. McLain

v. McLain, 30 Okla. 113, 194 P. 894 (1921); King v. Sells, 193 Wash. 294, 75 P.2d 130 (1938). A
child may also sue his brother or sister in a tort action. Emery v. Emery, 45 Cal.2d 421, 289 P.2d
218 (1955).

22. 92 Cal. Rptr. at 292, 479 P.2d at 652 (1971).
23. Id. at 293, 479 P.2d 648 at 653.
24. Most writers in this field are skeptical of the various policy reasons the courts have

fabricated in justification of the immunity doctrine. See generally W. PROSSER, HANDBOOK OF THE
LAW OF TORTS § 116 (3d ed. 1964); McCurdy, Torts Between Persons in Domestic Relations. 43
HARV. L. REV. 1030 (1930) and H. CLARK, THE LAW OF DOMESTIC RELATIONS IN THE UNITED

STATES § 9.2 (1968).
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The first Georgia decision on parent-child tort liability was Bulloch v.
Bulloch. 25 There the Georgia Court of Appeals held that the public
policy of the state would not allow a child to recover from acts of
ordinary negligence charged to the parent. In determining the state
public policy, the court relied primarily on the "domestic harmony" and
"parental discipline and control" theories. The court also fearing
depletion of the family exchequer said: "Under the theory of liability as
urged, the family dwelling house in which the child is sheltered with the
other* members of the family could be sold under a judgment against the
father . . .. "26

Through the years this doctrine of parental immunity in Georgia has
been qualified. The Georgia Court of Appeals held in Farrar v. Farrar27

that there was nothing on the ground of public policy to prevent a child
living at home from suing her parents if the child had attained majority.
The Court of Appeals has likewise allowed an emancipated 2 minor to
sue her father for simple negligence.29 But if, as the Georgia courts have
held, a primary reason for having the immunity doctrine is to preserve
family harmony, it is difficult to understand how an arbitrary factor
such as age can justify the abrogation of the doctrine. In reality, it does
not appear that family harmony is any more endangered by a suit by a
twenty year old than by a twenty-one year old.

Wilfull or malicious torts are also excluded from the scope of the
immunity in Georgia if the tort is such as would cause forfeiture of
parental control over the child.30 This distinction between intentional
torts and simple torts seems to be based primarily on the degree of
culpability of the parent. Thus the Georgia courts will allow a child
injured in an automobile wreck to sue her parent if the parent was
driving while intoxicated 3

1 but will not if the parent was merely negligent.
Finally, a child is permitted a tort action against his parent's employer

under the doctrine of respondeat superior if the tort of the parent was
within the scope of his employment.32 The master is liable even though
his servant is immune.

Georgia's public policy reasons for parental immunity crumble when
both parents are dead, insurance exists and the surviving injured children

25. 45 Ga. App. I, 163 S.E. 708 (1932).
26. Id. at 7, 163 S.E. at 711.
27. 41 Ga. App. 120, 152 S.E. 278 (1930).
28. Mathewsv. Fields, 12Ga. App. 225,77S.E. 11 (1913).
29. Fowlkes v. Ray-O-Vac Co., 52 Ga. App. 728, 70 S.E.2d 156 (1952).
30. Wright v. Wright, 85 Ga. App. 721, 70 S.E.2d 152 (1952).
31. Id.
32. Stapleton v. Stapleton, 85 Ga. App. 728, 70 S.E.2d 156 (1952).
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sue one of the parents' estates for negligence. The issue of tort liability in
such a situation arose in a case in the United States Court of Appeals,
Union Bank & Trust Co. v. First National Bank & Trust Co."There the
federal court under the Erie doctrine 34 had the duty to~ascertain and
apply Georgia law. The court noted that since both parents were dead,
domestic harmony of the family could hardly be disrupted by such a
suit. Also, because liability insurance existed which protected the
deceased parent, the court stated that there was no reason to fear that the
family exchequer would be diminished.

In further determining how it thought the Georgia courts would rule
on the case, the federal court noted the erosion of the doctrine of
charitable immunity in Georgia. The court cited Cox v. De Jarnette3 5 in
which the Georgia Court of Appeals held that the reason behind
charitable immunity did not exist when a charity owned a public liability
insurance policy. Thus the federal court reasoned that the estate of the
deceased mother was liabile under Georgia law but only to the extent of
coverage afforded by her liability policy.

Noting this federal court decision but refusing to be influenced by
such an enlightened view, the Georgia Court of Appeals in Harrell v.
Gardner3 1 reiterated its position that the existence of liability insurance
does not change the immunity rule. The Court of Appeals cited the
obiter dictum of the Bulloch case which commented that "the fact that
the defendant father may have carried liability insurance upon his
automobile would be irrelevant, since liability must exist before such
insurance would be applicable, and a policy of insurance could not
establish that fact."37

The Georgia courts refuse to depart from precedent and refuse to
reconsider the policy reasons behind the immunity doctrine. Thus the
public policy of Georgia, as our courts see it, is to allow the injured child
to suffer in silence with no compensation and without regard to the fact
that both parents might be dead or that insurance might exist. It appears
that unlike California and other states, the Georgia courts do not feel
that when the reason of the law is changed, the law should also be
changed. It is obviously time for our courts or legislature to reconsider
the issue of parental immunity and decide in the light of modern

33. 362 F.2d 311 (5th Cir. 1966).
34. Erie Railroad Co. v. Tompkins. 304 U.S. 64 (1938).
35. 104 Ga. App. 664, 123 S.E.2d 16 (1961).
36. 115 Ga. App. 171, 154 S. -.2d 265 (1967).
37. 45 Ga. App. I, 10. 163 S.l-.708,712 (1932).
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decisions and developments, whether or not the policy reasons behind it
are still sound today.

WILLIAM M. FLATAU


