
LABORLAW-THE MIGRANT FARM WORKER-AID
THROUGH LEGISLATION

The degrading state in which most migrant farm workers in this
country exist has recently become a subject of national interest. The
state of the farm worker' is in direct contrast to that of the industrial
worker. The industrial worker is protected with laws, both state and
federal, which insure him of a minimum wage, workmen's compensation
and other benefits. On the other hand, the farm worker is expressly
excluded from coverage under the vast majority of such laws. Such
unique discrimination is unjustified. It is in this setting that the Fifth
Circuit Court of Appeals decided Gomez v. Florida State Employment
Service.' This case is a step in the direction of upgrading the human
dignity of the migrant farm worker. This note is in no way
comprehensive. Its focus is on the instant case and its future
implications. Also discussed are many of the already referred to laws
which exclude farm workers from their coverage.

In Gomez, plaintiffs, twenty-nine migrant farm workers, alleged thatNaples Farms, Inc., through Raymond Creel, the supervisor, sought to
take advantage of the labor recruitment services provided by the Florida
State Employment Services and the United States Employment Service.
The defendant company filled out the necessary forms and the requestfor workers, "clearance order," was eventually sent through the
interstate facilities of the United States Employment Service to Texas.
In Texas, the Texas State Employment Service forwarded the request to
plaintiff Pete Gomez. Gomez is apparently a crew boss who organizes
groups of workers and delivers a specific number of workers to a
particular employer upon demand. Plaintiffs alleged that in response to
the request sent by the defendant they went to Florida to accept the jobs.
When they arrived they found the wages and working conditions well
below what had been promised.

This action was brought under a statute thirty-six years old. This case
raises for the first time the question of whether migrant farm workers
under the Wagner-Peyser Act3 and the regulations 4 promulgated by the
Secretary of Labor pursuant to such Act have rights and remedies for

I. See BUREAU OF NATIONAL AFFAIRS, LABOR RELATIONS YEARBOOK 1969, 205-206 whichrefers to the idea that migrant farm workers are held in contempt by many farmers and are looked
upon as marginal human beings.

2. 417 F.2d 569 (5th Cir. 1969).
3. Wagner-Peyser National Employment System Act, 29 U.S.C. § 49 el. seq. (1933)

[hereinafter cited as Act].
4. 20C.F.R. § 602.9 (1971).
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violations when the migrant farm workers have accepted employment

through the employment system set up by the Act and regulations. The

issue then is whether migrant farm workers have rights and remedies

under which they can get relief in the federal courts when they are

deprived of the protection and benefit of the wages and working

conditions set forth by the Act and regulations by employers and state

officials-the state officials being charged with protection of the

worker's interest. The district court dismissed the complaint, on the

basis it had no jurisdiction and the complaint failed to state a claim upon

which relief could be granted. The Fifth Circuit reversed and remanded,

holding migrant farm workers who accept work through an employment

system set up by the Wagner-Peyser Act and regulations promulgated

pursuant to such Act have rights and remedies for violations when they

are deprived protection and benefits of wages and working conditions

promised by the Act and regulations.
Briefly, the Wagner-Peyser Act created the United States

Employment Service in order to establish a nationwide system of public

empldyment services. 5 One of the functions of the United States

Employment Service in cooperation with the state-controlled

employment services is to maintain a farm placement service.' In effect

this farm placement service creates a system for the interstate

recruitment of farm workers. Migrant farm workers are not to be

recruited through the employment system until it has been ascertained

that there is a need for them.7 The state controlled agency is also under a

duty to see that the conditions of employment for the migrants are not

less favorable than the conditions of employment of domestic farm

workers in the area.' These regulations are adequate to aid the migrant
worker if he will use them.

The deplorable conditions that the plaintiffs encountered in Gomez

were extensive: lack of electricity in most cabins; no running water in any

cabin and no working toilets; no garbage pick up or disposal system; no

access to drinking water; no working showers; no heat in any cabin.

Each of these areas is covered in the regulations.'
Looking at the regulations themselves the court found that the

migrant workers had a federal right and interest that the federal courts

5. 22 MAINE L. REv. 213, 228 (1970).
6. 29 U.S.C. § 49 (1964).
7. 20C.F.R. § 602.9 (a) (1971).
8. 20C.F.R. § 602.9 (a), (f) (1971).

9. Electricity: 20 C.F.R. § 620.10 (1971); Toilets: 20 C.F.R. § 620.6 (1971); Garbage: 20

C.F.R. § 620.14 (1971); Drinking water: 20C.F.R. § 620.5 (1971); Showers: 20C.F.R. § 620.12

(1971); Heat: 20 C.F.R. § 620.9 (1971).
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were empowered to protect. This finding was made even though neither
the Act nor the regulations explicitly grant a remedy. The court found a
civil remedy by implication. This doctrine' ° was first recognized by the
federal courts in 1916 in Texas & Pacific Railway Co. v. Rigsby." The
action there was brought under the Federal Safety Appliance Act.' The
Supreme Court stated: "A disregard of the command of the statute is a
wrongful act, and where it results in damage to one of the class for whose
special benefit the statute was enacted, the right to recover the damage
from the party in default is implied. . . ." While the Federal Safety
Appliance Act is no longer a basis for an implied cause of action 4 the
doctrine is still used with other regulatory statutes'" and the federal
courts are invoking the doctrine with some frequency.6

The Wagner-Peyser Act, then, if its obvious purpose of aiding the
migrant farm worker is to be met, demands implied remedies.

The court, however, does not limit itself to an implied civil remedy
under the regulations as plaintiffs' only basis of relief. The Civil Rights
Act is a general statute providing a civil remedy to "[e]very person who,
under color of any statute, ordinance, regulation, custom, or usage"
is deprived "of any rights . . . secured by the Constitution and laws [of
the United States]."' 7 The issue then is whether plaintiffs' rights are the
type of rights protected under the Civil Rights Act. The language of the
Civil Rights Act is broad and section 1983 is not limited to the
protection of constitutionally guaranteed rights but is authority when
statutory rights are involved."

There is no doubt then that Gomez will aid the migrant farm worker
who is recruited through the employment system set up by Wagner-
Peyser Act in enforcing rights under the regulations. But these sanctions
are limited to employers who choose to use the employment services set

10. The doctrine of implied causes of action had its origin in Couch v. Steel, 3 E. & B. 402, 118
Eng. Rep. 1193 (Q.B. 1854). Today, however, it has largely been done away with by the English
Courts.
11. 241 U.S. 33 (1916).
12. 27Stat. 531 (1893), as amended 45 U.S.C. §§ 1-16(1964).
13. See Jacobson v. New York, N.H. & H.R.R. Co., 206 F.2d 153, 156-57 (2d Cir. 1953),

aff'd per curiam. 347 U.S. 909 (1954), quoting from Texas & Pac. Ry. Co. v. Rigsby, 241 U.S.
33, 39 (1916).

14. 241 U.S. at 39.
15. As to airline regulations see Fitzgerald v. Pan American World Airways, 229 F.2d 499 (2dCir. 1956). As to trading in corporate securities see Hooper v. Mountain States Security Corp., 282

F.2d 195 (5th Cir. 1960).
16. 77 HARv. L. Rfv. 285 (1963).
17. 42 U.S.C. § 1983 (1964).
18. City of Greenwood v. Peacock, 384 U.S. 808 (1964).
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up by the Act. An employer may choose to get his farm labor supply
from another source and the workers may be subjected to any conditions
the labor laws will allow. The farm worker has been systematically
excluded from protection under many federal labor laws and these
deserve mention here.

Undoubtedly the most important piece of labor legislation enacted up
to this time is the National Labor Relations Act. 9 The policy of the
NLRA is found in section one: "[T]o eliminate. . . obstructions to free
flow of commerce . . . by encouraging . . . collective bargaining."20

However, Congress seems to have strayed from the stated policy, or at
least limited its scope, by expressly excluding farm workers from
coverage under the NLRA. 2 A basis for such exclusion is hard to find.
One theory put forth is that farm workers were sacrificed so as to assure
passage of the bill. 22 Also mentioned as a basis for the exclusion of the
farm worker is that the farm owner is paternalistic and that farm life is
pleasant outdoor work which places no strain on the worker. 23 Both the
farm worker and employer would receive benefits if the NLRA were
extended to cover farm workers. 24

The Fair Labor Standards Act of 193825 contains provisions whose

19. 61 Stat. 136,29 U.S.C. § 151 et. seq. (1964).
20. 29 U.S.C. § 151 (1964).
21. 29 U.S.C. § 152 (3) (1964). It should be noted that the agricultural-labor exemption is

merely stated. The Act itself contains no definition of the term "agricultural labor." However,
Congress, in riders to the NLRB appropriation acts limiting the use of Board funds, has
incorporated by reference into the Act the definition of "agriculture" contained in Section 3 of the
Fair Labor Standards Act. See 29 U.S.C. § 203 (f) (1964).

The class of exempted employees engaged in farm work or work closely connected with farm
labor appears to be: dairy company employees tending the herd, raising poultry and handling milk,
Pine State Creamery Co., Inc., 130 NLRB 892 (1961); egg processors, their maintenance workers
and truck drivers, McAnally Ent. Inc., 152 NLRB 527 (1965); nursery employees who spend 68 to
77 percent of the time in open fields and the balance in covered work, NLRB v. Kelly Bros.
Nurseries, Inc., 341 F.2d 433 (2d Cir. 1965); greenhouse employees, William H. Elliott & Sons Co.,
78 NLRB 1078 (1948); mushroom growing employees, Michigan Mushroom Co., 90 NLRB 774
(1950); and tobacco warehouse employees, American Sumatra Tobacco Corp., NLRB Case No. I-
RC-6346, CCH NLRB 10,331 (1961). It can be seen then that the NLRB has extended its
jurisdiction so as to benefit many farm workers. However, these benefits have not yet reached the
migrant farm worker.

22. Morris, Agricultural Labor and National Labor Legislation, 54 CAL. L. REV. 1939, 1951-
1956 (1966).

23. 1949 Wis. L. REV. 563.
24. The farm worker would be guaranteed the right to organize and the right of collective

bargaining without interference from employer, 29 U.S.C. § 158(a) (1964).
One of the many benefits to the employer would be provision that it is an unfair labor practice for

a labor organization to engage in secondary boycotts, 29 U.S.C. § 158 (b) (1964).
25. 52Stat. 1060(1938),29 U.S.C. § 201 (1964), as amended 29 U.S.C. §§ 203,206-207,213,

214, 216, 218, 255 (1966).
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object is to correct conditions which are detrimental to the maintenance
of minimum standards of living of workers engaged in commerce., In
1966 it was amended to include farm workers.27 However, there are
certain limitations which exclude farm workers from coverage. One such
limitation is the 500 man-day limitation .2 This section provides that the
FLSA covers only those farm workers who are employed on a farm
where more than 500 man-days of farm labor were used during any
calendar quarter of the preceding year. A "man-day" is defined as "any
day during which an employee performs any agricultural labor for not
less than one hour."'2 9 It is estimated that this provision excludes ninety-
eight per cent of the farms and sixty-Five percent of the farm workers
from the minimum wage and maximum hour provisions of the FLSA.30

The FLSA then, as applied to farm workers, is not as effective as it could
be if, for example, the 500 man-day limitation was eliminated. However,
this should not be taken to mean that the farm worker has not benefited
from the amendment to the FLSA.'

Although there is little hope for action by the courts, there is a strong
argument made for the proposition that the farm worker exclusion is
unconstitutional. 2 Migrant farm workers, since they move around so
much, do not satisfy the resident requirements necessary to vote. Thus
the migrant farm worker is disenfranchised. It is believed then that aruling against the arbitrary exclusion of migrant farm workers from
such major social legislation and the benefits incident thereto would be
in line with the decisions advocating judicial review of the basis of a
provision which discriminates against those who are unrepresented in the
body enacting the provision.33 A ruling then in favor of migrant farm
workers would be consistent with the historical developnment of the idea
of eliminating oppression of "discrete and insular minorities. ' 3

1 This
author believes that Congress itself might soon take action to include the
farm worker under the NLRA. The public opinion seems to favor such
action and Congress rarely turns a deaf ear to the public. However, the

26. 29 U.S.C. § 202 (1964).
27. Fair Labor Standards Amendment of 1966. 80 Stat. 830 (1966); 29 U.S.C. § 203(e) (Supp.

I1 [1965-1967]).
28. 29 U.S.C. § 2 13(e) (6) (Supp. Ill [1965-1967]).
29. 29 U.S.C. § 203(u) (Supp. III [1965-1967]).
30. SENATE COMM. ON LABOR AND PUBLIC WELFARE. THE MIGRATORY LABOR PROBLEM IN THE

UNITED STATES. S. REP. No. 91-83, 91st Cong., Ist Sess. 51.56 (1969).
3 1. Id.

* 32. Givens, Legal Disadvantages of Migratory Workers, 16 LAB. L.J. 584 (1965).
33. Gibbons v. Ogden, 22 U.S. I (1824): McCulloch v. Maryland, 17 U.S. 316 (1819).
34. United States v. Carolene Products Co., 304 U.S. 144, 152-153 (1938).
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fact that the rural voice looms large in the Capitol will continue to be to

the farm worker's disadvantage.35

The statutory declarations of policy in the California Labor Code 3

are substantially the same as in the NLRA. California includes farm

workers in its minimum wage legislation, but such minimum wage

legislation is applicable only to women and children.3 1

As to unemployment compensation, Hawaii is the only state which

establishes this benefit for the farm worker. 5

However, up to ten states provide for compulsory workmen's

compensation to farm workers.3 9 The latest state effort to upgrade the

migrant farm worker is the action of the New York Legislature in

extending minimum hourly wage coverage to farm employees. 0 New

York has also amended its Public Health law 4' to aid the migrant by

setting up minimum standards for housing in migrant labor camps.

New York then appears to be the leader in providing benefits for

agricultural labor.42 However, it cannot be doubted the states' approach

has been cautious.
There can be seen then a definite trend leading to the decision in

Gomez. But the root of the problem lies in the substandard conditions of

health and housing in the situations where Gomez is not applicable.

Federal legislation would be of the most immediate aid to the migrant

farm worker. Immediate help through appropriate amendments to the

NLRA and FLSA is imperative.

C. NATHAN DAVIS

35. Kovarsky, Congress and Migrant Labor, 9 ST. Louis L.J. 293, 324-326 (1964) discusses the

fact that the rural vote is heavily weighted in favor of the farmer.

36. CAL. LABOR CODE § 50.5 (West 1955).

37. CAL. LABOR CODE § 1178 (West 1955). This is also the case in Colorado. COLO. REV.

STAT. ANN. § 80-7-6 (1963).

38. HAWAII REV. STAT. Ch. 383-1 (8), 383 (2) (1968).

39. ARIZ REV. STAT. ANN. §§ 23-901 to 23-1081 (1970); CONN. GEN. STAT. ANN. §§ 31-139

to 31-221 (a) (1955); HAWAII REV. STAT. ch. 386-1 to 386-174 (1968); MASS. ANN. LAWS ch. 152,

§§ 1-75 (1965); N.J. STAT. ANN. §§ 34:15 (1) to 34:15 (127) (1969); N.Y. WORKMEN'S COMP.

LAW §§ 1-401 (McKinney 1965); ORE. REV. STAT. §§ 656 (I) to 656 (990) (1965); VT. ANN. STAT.

§§ 21-601 to 21-709 (1967); WASH. REV. ANN. CODE §§ 51-4.010 to 51-98.050 (1962).

40. N.Y. LABOR LAW §§ 670-683 (McKinney Supp. 1970). This new law is discussed in detail

in Kuntz, New York Minimum Wage Act, 3 PROSPECTUS 249 (1969).

New Jersey has a minimum wage act for all employees, including farm workers, but the minimum

wage provision is removed after forty hours of work a week. See N.J. STAT. ANN. §§ 34:11-56(a)

(4) (1966).

41. N.Y. PUBLIC HEALTH LAWS § 1313 (McKinney Supp. 1969).

42. California is recognized by many as the leader in this area. See Rummel, Current

Developments in Farm Labor, 19 LAB. L.J. 230 (1968).
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