
CONSTITUTIONAL LAW-THE RIGHT OF
CONFRONTATION-GEORGIA'S CO-CONSPIRATOR

EXCEPTION TO THE HEARSAY RULE UPHELD

The appellee, in Dutton v. Evans, had earlier been indicted for murder
along with his accomplice. The appellee plead not guilty and exercised
his right under Georgia law2 to be tried separately. At the trial a
prosecution witness, Shaw, was allowed to testify, to a statement the
accomplice had made to Shaw which implicated the appellee. The
testimony entered as evidence by means of a Georgia statute that
provides that "after the fact of conspiracy shall be proved, the
declarations by anyone of the conspirators during the pendency of the
criminal project shall be admissible against all." 3 The admission of
Shaw's testimony occasioned appellee's claim that he had been denied
the right of confrontation guaranteed by the sixth amendment and made
obligatory on the states by the fourteenth amendment.4

Appellee was found guilty and sentenced to death; the Supreme Court
of Georgia affirmed the decision. 5 The United States Supreme Court
denied certiorari;6 and appellee, incarcerated in the state penitentiary,
brought a habeas corpus proceeding in a federal district court which
denied the writ.7 The Court of Appeals for the Fifth Circuit reversed,'
and the respondent-warden appealed. In a 5-4 decision the United States
Supreme Court reversed, holding that the appellee's right of
confrontation was not denied by the admission in evidence of the
accomplice's statement under Georgia's statutory co-conspirator
exception to the hearsay rule as construed by the Supreme Court of
Georgia.'

The trial judge, in admitting the testimony, noted that a prima facie
showing of conspiracy had been demonstrated. The Georgia Supreme
Court has consistently held that a conspiracy, by its nature, includes not
only an agreement to commit the crime but also an agreeement to
conceal the fact that a crime has' been committed and to conceal the

I. 400 U.S. 74 (1970).
2. GA. CODE ANN. § 27-2 101 (Rev. 1953).
3. GA. CODE ANN. § 38-306 (Rev. 1954).
4. Pointer v. Texas, 380 U.S. 400 (1965); see also Bruton v. United States, 391 U.S. 123 (1968);

Roberts v. Russell, 392 U.S. 293 (1968); Flores v. United States, 379 F.2d 905 (5th Cir. 1967).
5. Evans v. State, 222 Ga. 392, 150 S.E.2d 240 (1966).
6. Evans v. Georgia, 385 U.S. 953 (1966).
7. The opinion of the District Court is unreported.
8. Evans v. Dutton, 400 F.2d 826 (5th Cir. 1968).
9. 400 U.S. 74 (1970).
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identity of the perpetrators of the offense.'I The reason for this view is
that "persons who conspire to commit a crime and who commit a crime,
are as much concerned, after the crime, with their freedom from
apprehension, as they were concerned, before the crime, with its
commission .

Although followed in many jurisdictions," this reasoning is rejected in
the federal courts where the statement must be made in furtherance of
and in the course of the conspiracy and not during the concealment
phase. 3 Following the Georgia approach, the statement of the
accomplice, even though made after the last overt act of the crime, was
considered to have been made during the conspiracy and, thus, is
admissible under the Georgia co-conspirator statute.

The appellee based his appeal primarily on the ground that his
constitutional right of confrontation had been denied. In Pointer v.
Texas 4 the Court held "the sixth amendment's right of an accused to
confront the witnesses against him is . . .a fundamental right . . .
made obligatory on the states by the fourteenth amendment."', 5 In
Pointer, a transcript of a witness' testimony given at a preliminary
hearing was placed in evidence even though the defendant had no counsel
and did not effectively cross-examine the witness at the hearing. The
Supreme Court held the transcript inadmissible because it "denied
petitioner any opportunity to have the benefit of counsel's cross-
examination of the principal witness against him."'"

Douglas v. Alabama,17 which was decided the same day as Pointer,
involved an even more flagrant violation of the defendant's right of

10. Chatterton v. State, 221 Ga. 424, 144 S.E.2d 726 (1965), cert. denied, 394 U.S. 1015 (1966);
Burns v. State, 191 Ga. 60, II S.E.2d 350 (1940); Carter v. State, 106 Ga. 372, 32 S.E. 345 (1899);
Byrd v. State, 68 Ga. 661 (1881).

II. 2 WHARTON, CRIMINAL EVIDENCE § 430 (12th ed. 1955).
12. Reed v. People, 156 Colo. 450, 402 P.2d 68 (1965); Smaldone v. People, 103 Colo. 498, 88

P.2d 103 (1939); Dailey v. State, 233 Ala. 384. 171 So.2d 729 (1937); State v. Roberts. 95 Kan. 280.
147 P. 828 (1915).

13. Grunewald v. United States, 353 U.S. 391 (1957); Lutwak v. United States, 344 U.S. 604
(1953); Krulewitch v. United States, 336 U.S. 440 (1949).

14. 380 U.S. 400 (1965). Mr. Justice Cardozo in Snyder v. Massachusetts, 291 U.S. 97, 106
(1934), assumed the sixth amendment could be applied to the states through the fourteenth
amendment, but the right of confrontation of witnesses testifying at the trial was not squarely held
within the scope of the due process clause of the fourteenth amendment until In re Oliver, 333 U.S.
257 (1948).

15. 380 U.S. at 403.
16. Id. The court was careful to point out that there were decisions that upheld the admission of

hearsay evidence as not violative of the right of confrontation: Dowdell v. United States. 221 U.S.
325 (1911); Kirby v. United States, 174 U.S. 47 (1899); Mattox v. United States, 156 U.S. 237
(1895); Mattox v. United States, 146 U.S. 140 (1892).

17. 380 U.S. 415 (1965).
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confrontation. The defendant's accomplice, who had been found guilty
in a previous separate trial, invoked his privilege of self-incrimination.
The prosecution was allowed to read a confession signed by the
accomplice, under the guise of refreshing his memory, which recited in
considerable detail circumstances of the alleged crime and named the
defendant as the person who shot and wounded the victim. In holding
that the defendant's right of confrontation had been violated, the court
noted that the prosecutor was not a witness and hence could not be cross-
examined and that the accomplice could not be cross-examined on a
statement imputed to him but not admitted by him.

The appellee also relied upon Brookhart v. Janis,'" which held that the
introduction of an alleged confession, made out of court by a co-
defendant who did not testify in court, denied the defendant an
opportunity to confront and cross-examine the witness.

To the majority in Dutton v. Evans the most critical distinction
between the instant case and Pointer, Douglas and Brookhart was that
the particular evidence introduced by the use of the Georgia hearsay
exception was not "crucial" or "devastating.""S In the principal case
there was an eye witness who testified at length concerning the murder of
the police officers. Moreover, in addition to this witness and Shaw,
defense counsel had an opportunity to cross-examine 18 other
prosecution witnesses. Shaw's testimony was vigorously cross-
examined; and, according to the majority, the possibility that cross-
examination of the accomplice could have shown that the "statement,
though made, might have been unreliable was wholly unreal."

Concurring in the result, but not in the court's reasoning, Mr. Justice
Harlan's probing opinion urges that the due process clauses in the fifth
and fourteenth amendments should be the standard used to test federal
and state rules of evidence. He contends the sixth amendment, on which
the majority opinion is primarily based, is intended to regulate trial
procedure and is aimed primarily at the evil of trial by affidavit;10
therefore it should not be used to control the scope of the rules of
evidence."i "Regardless of the interpretation one puts on the words of the

18. 384 U.S. 1 (1966); see also Barber v. Paige, 390 U.S. 719 (1968).
19. Mr. Justice Blackmun and Chief Justice Burger went on to argue that even if the judge made

an error by admitting the evidence, it was a harmless error and that Shaw's incredible remark
"fades into practical and legal insignificance" when considered in light of the entire record.

20. California v. Green, 399 U.S. 149, 172 (1970).
21. This is in agreement with a noted authority on evidence who contends:

The Constitution does not prescribe what kinds of testimonial statements (dying
declarations, or the like) shall be given infra-judicially, -this depends on the Law of
Evidence for the time being-but only what mode of procedure shall be followed-i.e, a

1971]
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Confrontation Clause, the clause is simply not well designed for taking
into account the numerous factors which must be weighed in passing on
the appropriateness of rules of evidence." 2

The opinion of four of the majority Justices sheds little light on the
standards to be used to test the admissibility of statements such as
Shaw's. It would require the court to sift the evidence to determine if it is
"crucial" or "devastating", something it is ill equipped to do. On the
other hand, the logic of Mr. Justice Harlan would not place the United
States Supreme Court in the position of making a case-by-case review of
the state evidence rules.

The confrontation clause should be interpreted as requiring live
witnesses when available, thus, leaving the due process clause to decide
the question of what was competent evidence as extracted from the
witness. As Mr. Justice Harlan indicated, exceptions to the hearsay rule
should not be weighed against the sixth amendment confrontation right
at all. Rather, the test should be whether, according to due process
standards of the fifth and fourteenth amendments, the contested evidence
compromised a fair trial. This would leave the confrontation clause free
to perform its primary purpose of preventing trial by ex parte
affidavits.2 " This recognizes the critical distinction between the
competency of testimony under existing rules of evidence (i.e. hearsay),
and the constitutionally required procedure by which testimony must be
introduced (i.e. through live witnesses who are available for cross-
examination rather than by means of affidavits or depositions). The
narrower constitutional standard should not be equated or confused with
the broader evidentiary rule. Reliance on the due process clause would
enlarge the potential for subjecting rules of evidence to constitutional
scrutiny. The confrontation clause guards only against infirmities in
testimony that arise from the lack of cross-examination in criminal
trials. However, due process is applicable to both criminal and civil
proceedings. As rules of evidence are seldom based on whether the
proceeding is civil or criminal in nature,24 this seems to be further
indication that the confrontation clause was never intended as a
constitutional standard for testing rules of evidence.

cross-examining procedure in the case of such testimony as is required by the ordinary

Law of Evidence to be given infra-judicially." 5 J. WIGMORE, EVIDENCE § 1397, at 131
(3d ed. 1940).

22. 400 U.S. 74 (1970).
23. Stein v. New York, 346 U.S. 156, 196 (1953); 221 U.S. at 330; 156 U.S. at 241-42.
24. I J. WIGMORE, EVIDENCE § 4 at 16-17 (3d ed. 1940).
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Mr. Justice Harlan's concurring opinion provides a standard on
which the state court judges could rule with less chance for error than the
unwieldy decision of the majority. The trial judge's task will indeed be an
arduous one if before deciding on whether to admit the statement he has
to first decide if the possibility that the statement may be shaken on
cross-examination is "wholly unreal" or not.

BILLY NED JONES




