
FEDERAL PRACTICE AND PROCEDURE

By MILDRED B. BELL*

There were during the survey period literally hundreds of cases in
which procedural points determined at least in part the disposition of the
case at the appellate level, but all such cases have not been included in the
Practice and Procedure Survey, of course. For example, criminal
procedure cases will be found in the Criminal Law Survey and
procedural problems arising in the context of civil rights litigation are
included in the Civil Rights Survey.

Of the cases surveyed, by far the largest number were resolved by
applying principles and rules which already were well established, but
there were a number of cases of first impression which are particularly
noteworthy, including several which dealt with the question of whether
diversity jurisdiction can be created by the appointment of an out-of-
state administrator or guardian, one which dealt with the question of
whether the trial court's exercise of discretion to grant or deny transfer
for the convenience of parties is certifiable for immediate appeal, and
another which dealt with the question of whether counterclaims filed by
a third-party defendant against the original plaintiff are within the
ancillary jurisdiction of the federal courts.

The opinion in NLRB v. Clothing Workers, Local 990' is significant
not because of the court's disposition of that particular case but, rather,
because appended to its one-word per curiam order 2 was an extensive
opinion in which Chief Judge Brown explained the Fifth Circuit's new
Rule 2 1, which authorizes affirma nce or enforcement of certain types of
judgments and orders without opinion.

Rule 21, which represents the Fifth Circuit's most recent effort to
facilitate handling of its ever-increasing case load, 3 enumerates four
types of cases which may be disposed of without an appellate court
opinion.' Broadly read these types encompass the vast majority of cases
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I. 430 F.2d 966 (5th Cir. 1970).
2. The order read simply, "Enforced. See Local Rule 21." Id. at 967.
3. The Fifth Circuit's case load increased from a mere 512 appeals filed in 1961 to 1,372 filed in

1969, with a projected figure of 1,961 to be filed in 1971. Id. at 970.
4. Rule 21 provides:

When the court determines that any one or more of the following circumstances exists
and is dispositive of a matter submitted to the court for decision: (I) that a judgment of
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in which the appellate court determines that the lower court's disposition
of the case must be allowed to stand, viz those in which the lower court's
findings of fact were not clearly erroneous, those in which a jury verdict
or administrative order was adequately supported by the evidence, and
those in which there was no error of law. The rule will not have the effect
of eliminating opinions in all such cases, however, for the existence of
one of the foregoing is but half the test. An even more important
requirement, and one which must also be met before a Rule 21 order
may issue, is that in each case there must be a judicial determination that
an opinion in that particular case would have no precedential value.5

The latter requirement makes clear that the rule is designed to
eliminate the necessity for opinions which add nothing to the existing
case law, and Judge Brown, speaking for the court, has emphasized that
it will not be applied "to avoid making a difficult or troublesome
decision or to conceal divisive or disturbing issues."16 Even sparingly
used, however, as the court has indicated it will be, Rule 21 can scarcely
fail to shorten the time formerly required for disposition of the cases to
which it is applied, and indirectly, of other cases as well. In so doing, it
should prove a boon to counsel and litigants as well as to the court itself.

In general, the cases included in the Practice and Procedure Survey
were those in which the procedural problems were not intertwined with
legal issues being covered in one of the broad substantive areas being
surveyed. Even so, there were approximately 225 cases, of which slightly
more than half are commented upon in at least one of the six broad areas
into which the survey has been divided, i.e., Jurisdiction, Pleadings and
Motions, Parties, Trials, Judgments, and a catch-all Miscellaneous
category.

JURISDICTION

The jurisdictional cases surveyed have been classified generally into
(1) those dealing with the district court's diversity jurisdiction; (2) those

the District Court is based on findings of fact which are not clearly erroneous; (2) that the
evidence in support of a jury verdict is not insufficient; (3) that the order of an
administrative agency is supported by substantial evidence on the record as a whole; (4)
that no error of law appears; and the court also determines that an opinion would have no
precedential value, the judgment or order may be affirmed or enforced without opinion.
In such case, the Court may in its discretion enter either of the following orders:
"AFFIRMED. See Local Rule 21," or "ENFORCED. See Local Rule 21." Id. at 968
n.2.

5. Id.
6. 430 F.2d at 972.
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dealing with the court of appeals' jurisdiction; (3) those dealing with
three-judge courts; (4) removal cases; and (5) a miscellaneous collection
of noteworthy cases covering a variety of jurisdictional and closely
related points.

1. Diversity

Cases dismissed for want of diversity jurisdiction included one
exceedingly simple one in which diversity jurisdiction could not possibly
be present since two of the three plaintiffs and at least three of the four
defendants were "residents" (and presumably "citizens" as well) of the
same state,7 along with a number of more complex ones in which the
Fifth Circuit dealt with the problem of whether diversity jurisdiction can
be created by the appointment of an out-of-state administrator or
guardian.

The first out-of-state-representative case was Bass v. Texas Power &
Light Co.-, a wrongful death action brought by an out-of-state
administrator who admittedly had been appointed for the sole purpose
of creating diversity of citizenship so that the action could be brought in
federal rather than in state court. Judge Morgan, speaking for the Fifth
Circuit, noted that the precise issue presented by that case (i.e., whether
such appointments can support federal court jurisdiction) was one of
first impression in the Fifth Circuit and, after analyzing recent
developments of the law in this area, concluded that an appointment
made for the purpose of creating diversity jurisdiction is improper and
collusive within the meaning of 28 U.S.C. § 135910 and therefore cannot
serve as a basis for federal court. jurisdiction. In so holding the Fifth
Circuit followed, and perhaps extended, recent decisions from a number
of other circuits in which the appellate courts have held that

while the desire to obtain diversity jurisdiction is not in itself improper,
nevertheless the motive which led to the appointment of the out-of-state
personal representative is not irrelevant in the determination of the
question whether the fiduciary is in fact a straw fiduciary whose
citizenship is to be disregarded."

7. Wilson v. Commercial Securities Co., 429 F.2d 1305 (5th Cir. 1970), cert. denied, __ U.S.
-.. 91 S.Ct. 881 (1971).
8. White v. Lee Marine Corp., 434 F.2d 1096 (5th Cir. 1970); Green v. Hale, 433 F.2d 324 (5th

Cir. 1970); Bass v. Texas Power & Light Co., 432 F.2d 763 (5th Cir. 1970).
9. 432 F.2d 763 (5th Cir. 1970).
10. Under 28 U.S.C. § 1359 (1964) the district courts do not have jurisdiction over civil actions

"in which any party, by assignment or otherwise, has been improperly or collusively made or joined
to invoke the jurisdiction of such court."

II. McSparran v. Weist, 402 F.2d 867 (3d Cir. 1968), cert. denied. 395 U.S. 903 (1969).
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For the Third Circuit this approach represented a reversal of its earlier
holding in Corabi v. Auto Racing, Inc.,' where it had refused to inquire
into the motive behind the appointment of an out-of-state administrator.
For the Fifth Circuit the Bass ruling is perhaps the next logical step after
Kramer v. Caribbean Mills, Inc.,' 3 in which it was held that the assignee
for collection purposes could not invoke federal diversity jurisdiction
since the assignor had retained his interest in the lawsuit. Bass clearly
goes further than Kramer, however, for in Kramer there was a mere
colorable assignment, while in Bass and the Fifth Circuit cases which
have followed Bass 4 it is not so clear that the appointments were without
substance, unless it can be said that any appointment made for the
purpose of creating diversity of citizenship is for that reason alone
"without substance."

The Supreme Court has indicated that when an assignment is absolute
it matters not what the motivating force behind the making of the
assignment was.'5 And it has long been recognized that if a citizen of one
state moves to another and becomes a citizen of that state, the mere fact
that he did so solely for the purpose of creating diversity of citizenship so
that he might invoke the federal court's diversity jurisdiction will not
defeat that jurisdiction.' 6 In the foregoing types of cases the question to
be resolved is either (I) Was the assignment in fact an absolute one,
without reservation? or (2) Did the plaintiff in fact become a domiciliary
of the state to which he moved? And if the answer is in the affirmative the
court looks no further.

In the change-of-citizenship cases "intent" is significant because, and
only because, without the intent to become a domiciliary of a particular
place the act of moving to that place does not have the effect of making
one a citizen thereof. In this respect the change-of-citizenship cases are
clearly distinguishable from both the assignment and the out-of-state-
administrator cases, where the assignment or appointment may well be
absolute regardless of what the one making the assignment or
appointment "intended." And even in the citizenship cases, it is
"intent" rather than "motive" which is determinative.

Accord, O'Brien v. AVCO Corp., 425 F.2d 1030 (2d Cir. 1969); Lester v. McFaddon, 415 F.2d
1101 (4th Cir. 1969).

12. 264 F.2d 784 (3d Cir. 1959).
13. 392 F.2d 387 (5th Cir. 1968), aff'd 394 U.S. 823 (1968).
14. White v. Lee Marine Corp., 434 F.2d 1096 (5th Cir. 1970); Green v. Hale, 433 F.2d 324 (5th

Cir. 1970).
15. See Kramer v. Caribbean Mills, Inc., 394 U.S. 823, 828 n.9 (1969), and cases cited therein.
16. Williamson v. Osenton, 232 U.S. 619 (1914); C. WRIGHT, FEDERAL COURTS 102 (2d ed.

1970).
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If the appointment of a representative can be shown to involve the
same degree of unreserved commitment, i.e., if the representative is not a
mere figurehead but does in fact serve in the capacity of a representative,
and if he can be removed only by the court and for cause, then surely the
situation is analogous to the absolute-assignment and change-of-
citizenship cases, and so long as diversity is recognized in the latter cases
it should be recognized in the former, regardless of what the underlying
motive was. On the other hand, to the extent that Bass is limited to cases
in which the appointment is a sham in the sense that the reprsentative
does not actually serve in that capacity, or is serving pursuant to an
agreement or understanding that he is to serve only during the pendency
of the litigation or only long enough for jurisdiction to attach, then the
appointment is not an absolute one and the Bass result is sound.

There is language in the Fifth Circuit cases to suggest that if the out-
of-state administrator is appointed for the purpose of creating diversity
jurisdiction, then no matter how unreserved the appointment, and no
matter how diligently the out-of-state administrator serves, the
appointment is collusive and diversity jurisdiction does not exist. 7 But
there is also language which suggests that the rule laid down may not be
quite so broad. 8 In any event, it is noteworthy that Bass and the two
cases which have relied upon it were each decided by an entirely different
panel of Fifth Circuit judges, and the rule-whether broad or
narrow-must therefore be considered firmly entrenched in this circuit. 9

In other diversity cases it was held (1) that timeliness of an action for
libel is determined by the statute of limitations of the forum state rather
than that of the state where publication occurred, and (2) that federal
courts having diversity jurisdiction are not limited by state law with
regard to remedies they may afford but may provide remedies which
would not have been available had the action been brought in state
court .

21

17. In White v. Lee Marine Corp., 434 F.2d at 1098, Judge Gewin, speaking for the court,
pointed out that in most of the out-of-state administrator cases in which diversity jurisdiction had
been denied, "it was unnecessary to determine the factual question of manufactured diversity vel
non because it was admitted that the appointments were for the purpose of creating diversity."

18. In each of the Fifth Circuit cases the court has indicated that the appointment was "without
substance." The question now is, does the Fifth Circuit consider the appointment to be without
substance merely because it was made for the purpose of creating diversity, or must it be without
substance in the sense that the appointee is such in name only?

19. It should be noted, too, that Bass is to be applied retroactively only if (I) the plaintiff is still
able to bring his action in the state court, and (2) the dismissal will not "impose an unreasonable
burden on either party or on the administration of justice." 432 F.2d at 767 n.7; 434 F.2d at 1100.

20. Peacock v. Retail Credit Co., 429 F.2d 31 (5th Cir. 1970), cert. denied, U.S. _ 91
S. Ct. 927 (1971).

21. Clark Equip. Co. v. Armstrong Equip. Co., 431 F.2d 54 (5th Cir. 1970).

1971]
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Federal courts sitting in diversity cases must, of course, apply the
appropriate state substantive law, and once the Fifth Circuit Court of
Appeals sitting en banc has made a determination as to what the law of a
particular state is on a specific issue, the federal courts within this
circuit, including the court of appeals itself, are bound by that decision
until the court en banc overrules its prior determination or until the state
courts hold differently. 22

2. Appellate Jurisdiction

As a general rule, orders entered in cases which have not been finally
disposed of below are interlocutory and nonappealable23 unless in an
appropriate case the district court has certified a particular order for
immediate appeal under 28 U.S.C. § 1292 (b) or has certified that it is a
final order under Rule 54(b) of the Federal Rules of Civil Procedure. 2

But even an interlocutory order is appealable if it is inseparable from an
order which is appealable . 25 Furthermore, if the interlocutory decree is
one determining the rights and liabilities of the parties to an admiralty
case in which an appeal from a final decree is allowable, the court of
appeals has jurisdiction over the interlocutory decree under 28 U.S.C.
§ 1292(a)(3).2 1

Cases in which the appeal was dismissed on the ground that the order
appealed from was interlocutory and nonappealable included Premier
Industrial Corp. v. McGuire,27 in which the order appealed from was one

22. Hudson v. R. J. Reynolds Tobacco Co., 427 F.2d 541 (5th Cir. 1970).
23. 28 U.S.C. § 1291 (1964) provides that "the courts of appeals shall have jurisdiction of

appeals from allfinal decisions of the district courts. . . except where a direct review may be had in
the Supreme Court." (Emphasis added).

24. 28 U.S.C. § 1292(b) (1964) provides that the district court may certify an otherwise
nonappealable order for immediate appeal if in the court's opinion the order involves a controlling
question of law and it appears that an immediate appeal may materially shorten the litigation.

FED. R. Civ. P. 54(b) permits the court to direct entry of final judgment as to one or more claims,
prior to determination of all the claims in a multiparty or multiclaim suit, upon an express
determination by the court that there is no just reason for delay. And if the judgment is final it is, of
course, appealable.

25. Teamsters v. Braswell Motor Freight Lines, Inc., 428 F.2d 1371 (5th Cir. 1970), cert.
denied, - U.S. __ 91 S. Ct. 53 (1971). This was a suit for enforcement of an arbitration
award, in which all issues had not yet been disposed of when an appeal was taken from the district
court's order granting a permanent injunction. The court of appeals held that the order granting the
union's motion for summary judgment, and its order holding that the arbitration agreement was in
effect through a specified date, were both inseparable from the order granting an injunction and
therefore was appealable, while the district court's referral of the damage issue to a master was held
to be unappealable at that time.

26. See Wallin v. Keegan, 426 F.2d 313 (5th Cir. 1970).
27. 423 F.2d 1198 (5th Cir. 1970).
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granting summary judgment as to only.a minor portion of multi-party,
multi-claim action; Thompson v. American Air Lines,"5 in which the
lower court had dismissed the third-party defendant's impleader action
but the main action was still pending; United States v. Grand Jury, 9 in
which the district court had denied a motion to quash a subpoena duces
tecum requiring a witness to appear and present documents before a
federal grand jury; and Capital Bancshares, Inc. v. North American
Guaranty Insurance Co.,30 in which the Fifth Circuit held that the
district court's denial of a motion to remand was not immediately
appealable since it was not a final order itself and was not incidental to a
final appealable order?.3

In Stelly v. Employers National Insurance Co. ,3 the court held that
orders quashing service are interlocutory and nonappealable unless the
order effectively terminates the litigation so that the plaintiff will not be
able to recover from the defendant at all if the order is permitted to stand
(e.g., if a statute of limitations precludes further action). In this case,
plaintiff sought immediate appeal of the district court's orders quashing
service and transferring the case to another district under 28 U.S.C.
§ 1406(a).3 The Fifth Circuit rejected plaintiff's contention that both
orders were final and appealable, holding first, that an order transferring
an action to another district is interlocutory and non-appealable unless it
has been certified for immediate appeal under 28 U.S.C. § 1292(b),3

1

and second, that since the case had been transferred to a district where
the defendant was amendable to process, the order quashing service did
not effectively terminate plaintiff's action and therefore was not
appealable.3

In a later case, Gerner v. Wolfinbarger,3 6 the district court had entered
an order transferring the case under 28 U.S.C. § 1404(a) 37 and plaintiff

28. 422 F.2d 350 (5th Cir. 1970).
29. 425 F.2d 327 (5th Cir. 1970).
30. 433 F.2d 279 (5th Cir. 1970).
31. Id. In this case the only other order involved was one dissolving attachments issued by the

state court. Since that order also was interlocutory, it could not serve to make appealable the
district court's denial of the motion to remand.

32. 431 F.2d 1251 (5th Cir. 1970).
33. 28 U.S.C. § 1406 (a) (1964) requires dismissal when venue is laid in the wrong district or

division, except that "for the convenience of parties and in the interests of justice" it may be
transferred-to any district or division in which it could have been brought. The provision for transfer
is generally conceded to include those cases in which a statute of limitations would preclude re-filing
of the case in the appropriate district.

34. Supra n.24.
35. 431 F.2d at 1254.
36. 433 F.2d 117 (5th Cir. 1970).
37. 28 U.S.C. § 1404(a) (1964) provides that "for the convenience of parties and witnesses, in

19711
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applied for leave to appeal. The court certified the order as one involving
a controlling question of law, but the Fifth Circuit held that
interlocutory review under § 1292(b) is inappropriate when the district
court has exercised its discretion to grant or deny a transfer under 28
U.S.C. § 1404(a). Here, then, the court was holding that certification
for immediate appeal of an order transferring the case to another court
was improper, while in Stelly the court had indicated that if plaintiff
wanted to appeal the order of transfer he should have requested
certification. The distinction appears to be one between actions which
must be either dismissed or transferred because of improper venue (as in
Stelly), and actions which may, in the court's discretion, be transferred
for the convenience of parties and in the interests of justice (as in
Garner), with the former being certifiable for immediate appeal and the
latter being not certifiable.

Interlocutory orders granting or denying injunctions are appealable
under 28 U.S.C. § 1292(a)(1) and therefore do not need to be certified in
order to have an immediate appeal.3 8 Application of this statute in
Southeastern Enameling Corp. v. General Bronze Corp.3 1 resulted in the
Fifth Circuit's holding that a stay of litigation pending arbitration is
analogous to an order granting an injunction and therefore is appealable
under § 1292(a)(l)just as injunctions are.

Closely akin to those cases in which the appeal was dismissed for lack
of appellate jurisdiction were the cases in which appeals were dismissed
as moot. In O'Quinn v. Neuman40 the Fifth Circuit stayed appeal
pending final determination of the appellant's Jones Act case, which was
then pending in the court below, on the ground that the decision in the
Jones Act case might moot the case which was then before the appellate
court.

In Green v. Hershey4 the court dismissed as moot a draft registrant's
appeal of the district court's determination that he was not entitled to a
I-S classification. When Appellant Green, a law student who was
scheduled to graduate in December 1969, was ordered to report for
induction in June of that year, he instituted a preinduction suit to compel

the interest of justice, a district court may transfer any civil action to any other district or division
where it might have been brought."

38. 28 U.S.C. § 1292(a) gives the courts of appeals jurisdiction to review certain interlocutory
orders regarding injunctions, receiverships, admiralty cases, patent infringement cases, and
bankruptcy orders.

39. 434 F.2d 330 (5th Cir. 1970).
40. 429 F.2d 1374 (5th Cir. 1970).
41. 422 F.2d 1319 (5th Cir. 1970).
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his draft board to reclassify him as l-S.42 The district court determined
that Green was not entitled to a I-S classification, but stayed induction
pending appeal. By then, of course, December had come and gone,
Green was no longer a student, and the appeal was moot. Since the
appeal was dismissed without reaching the merits, there is no indication
as to how this plaintiff was able to maintain a suit for preinduction
review of classification. The case clearly was not of the Oestereich type
(where the plaintiffs draft board attempted to take away as a penalty an
exemption which previously had been granted by his board and which
the board admitted he was entitled by law to have) since here there was a
dispute as to whether the plaintiff was in fact entitled to the exemption. 3

3. Three-judge courts

Among the surveyed cases raising questions as to the propriety of
convening a three-judge court was Vandygrift v. Home Rule Charter
Commission4 4 which presented the time-worn question as to whether a
constitutional challenge of a special act of a state legislature, which is of
local application only, requires a three-judge federal court-a question
which obviously had to be, and was, answered in the negative."

In Meat Cutters, Local 300 v. McCulloch," a single-judge district
court had dismissed as insubstantial the union's allegation that the
National Labor Relations Act, 29 U.S.C. § 151 et seq. (1964), is
unconstitutional in that it arbitrarily and capriciously excludes
agricultural workers from its coverage and thereby deprives such
workers of equal protection of the laws. 47 Applying the substantiality test
set forth in Ex parte Poresky48 the Fifth ,Circuit reversed, holding that
the complaint presented a federal question which was neither obviously
without merit nor foreclosed by previous decisions of the Supreme
Court. In fact, the court noted that the constitutional question raised in

42. Section 6(i)(2) of the Military Service Act of 1967, 50 U.S.C. App. § 456(i)(2) (1964),
provides that in certain circumstances registrants who are full-time students at the time they are
ordered to report for induction shall be deferred until the end of the academic year or until they
cease satisfactorily to pursue full-time studies, whichever comes first.

43. See Oestereich v. Selective Service, 393 U.S. 233 (1968); Clark v. Gabriel, 393 U.S. 256
(1968).

44. 425 F.2d 255 (5th Cir. 1970).
45. See, e.g., Moody v. Flowers, 387 U.S. 97 (1967); Exparte Collins, 277 U.S. 565 (1928).
46. 428 F.2d 396 (5th Cir. 1970).
47. Although there is no equal protection clause directly applicable to the Federal Government,

the equal protection concept is "applicable to congressional discrimination so unjustifiable as to be
violative of due process." Id. at 400 n.8, citing Boiling v. Sharpe, 347 U.S. 497, 498 (1954).

48. 290 U.S. 30, 32 (1933).

197 1]
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this case had never been passed upon by any federal court. Furthermore,
it could not properly be termed frivolous at that stage of the proceedings
because, touching as it did upon the regulation of agricultural labor, the
long and involved history of legislative controversy which has
surrounded this area must be taken into consideration in determining
whether the classification or discrimination is reasonable and therefore
permissible. The case was remanded-with instructions to convene a three-
judge court. 9

In Mayhue's Super Liquor Store, Inc. v. Meiklejohn,s an action had
been brought in the district court to enjoin, on equal protection grounds,
the enforcement of portions of the Florida liquor regulation statutes. A
three-judge court convened pursuant to 28 U.S.C. § 228 151 dismissed
the complaint on the ground that it presented no substantial federal
question. Simultaneous appeals were taken to the Supreme Court, which
dismissed the appeal for want of jurisdiction, and to the Court of
Appeals for the Fifth Circuit, which concluded that the three-judge court
must have decided that the case was not one for a three-judge court and
that its order was "the functional equivalent of an order of the single-
judge court on the merits of the complaint. 5 2 The Fifth Circuit then
affirmed "the decision of the one judge upholding validity" of the
challenged statute. 53

The court went on to note that when a three-judge court dismisses a
complaint for insubstantiality only the court of appeals has jurisdiction
over an appeal from the dismissal, while if the three-judge court reaches
the merits then only the Supreme Court has jurisdiction to entertain an
appeal "even though the district court may have erred in holding it to be
a three-judge case."1 This dictum is clearly contrary to the weight of

49. The opinion, written by Chief Judge Brown, did not comment upon the district court's
failure to convene a three-judge court to make the initial determination of whether the case was a
proper one for a three-judge court. In the past such a procedure has been followed in the Fifth
Circuit, although outside this circuit it is generally conceded that the single-judge court should make
the initial determination that a three-judge court is required. See Hargrave v. McKinney, 413 F.2d
320 (5th Cir. 1969); Jackson v. Choate, 404 F.2d 910 (5th Cir. 1968).

50. 426 F.2d 142 (5th Cir. 1970).
51. 28 U.S.C. § 2281 (1964) requires that a three-judge court be convened when injunctive relief

against enforcement of a state statute is sought on the ground that the statute is unconstitutional.
52. 426 F.2d at 145.
53. The only order entered below was the one signed by all three judges, which read as follows:

PER CURIAM: It affirmatively appearing from the allegations of the complaint and
the oral arguments of counsel for the respective parties that there is no substantial federal
question presented for determination by this court, the complaint is DISMISSED. Id. at
144 n.1.

54. 426 F.2d at 145 (Emphasis added).

[Vol. 22
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authority-indeed, to the wording of the statute itself-and those who
heed it would do well to file a simultaneous protective appeal in the court
of appeals.

55

4. Removal from state to federal court

The removal cases brought out a variety of points, some of which
should be mentioned even though they were not particularly new or
novel. In Tri-Cities Newspapers, Inc. v. Printing Pressmen, Local 349,56
after the defendant local union removed the case to federal court,
plaintiff moved to have the cause remanded under 28 U.S.C. § 1446(a)57

on the ground that the international union, which was also a defendant,
had not joined in the petition to remove. The district court found that the
international union was a mere nominal party whose joinder in the
petition was not a prerequisite to removal under § 1446(a) and therefore
denied the motion to remand. The Fifth Circuit agreed with the district
court that if the international union were a mere nominal party its failure
to join in the removal petition would not be fatal to removal, but
concluded that the facts had not yet been sufficiently developed to
determine what the international's status actually was. Accordingly, the
case was remanded to the district court for further development of the
facts.

In other cases the Fifth Circuit (i) re-emphasized that removal under
28 U.S.C. § 1443(1)5S is proper only if based upon a state statute which
precludes enforcement of constitutional rights in the state courts-not
upon alleged maladministration of a valid state statute, 59 and (2) held
that when the state court itself has severed a third-party action from the
main action for purposes of trial, the third-party action is then for all

55. 28 U.S.C. § 1253 (1964) provides that direct appeals may be taken from an order granting
or denying an interlocutory or permanent injunction in any case "required by any Act of Congress
to be heard and determined by a district court of three judges." (Emphasis added). Accord, Moody
v. Flowers, 387 U.S. 97, 101 (1967); C. WRIGHT, FEDERAL COURTS § 50 at 193 (2d ed. 1970); see
also Bailey v. Patterson, 369 U.S. 31, 34 (1962).

56. 427 F.2d 325 (5th Cir. 1970).
57. 28 U.S.C. § 1446(a) (1946) provides that "[a] defendant or defendants desiring to remove

any civil action or criminal prosecution from a State court" shall file a petition for removal and
shall comply with the other procedures set forth in § 1446.

58. 28 U.S.C. § 1443(I) (1964) provides that "the defendant in a civil action or criminal
prosecution commenced in a State court may have the case removed to the district court for the
district wherein it is pending if such defendant is denied or cannot enforce in the courts of such State
a right under any law providing for the equal civil rights of citizens of the United States, or of all
persons within the jurisdiction thereof."

59. Smith v. Student Non-Violent Coordinating Committee, 421 F.2d 522 (5th Cir. 1969).
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practical purposes a separate suit and may be removed even though the
main action is not removable.6°

5. Miscellaneous jurisdictional cases

In other jurisdictional decisions the Fifth Circuit held that the district
court had no jurisdiction to entertain a motion by a state prisoner who
sought to obtain documents and records relating to his state criminal
case, 6 1 or a motion by a federal prisoner to obtain a physical
examination by a physician from outside the prison walls, when the
prisoner had no civil or criminal case pending . 2 Furthermore, the
district court had no jurisdiction to entertain a quasi in rem suit to set
aside a prior state court judgment in a trespass-to-try title suit, when
plaintiff had already filed an identical suit in state court and the state
court had assumed jurisdiction over the res in issue.A And in the final
case included in this area, the Fifth Circuit held that where state law gave
its courts of general jurisdiction the power to construe wills, a federal
court sitting in a diversity case also had that power. 4

PLEADINGS AND MOTIONS

/. Motions to dismiss

Motions to dismiss are not viewed with favor by the Fifth Circuit,
which takes the view that one of the prime purposes of the simplified
pleading provided by the Federal Rules is to give a litigant the
opportunity to have his day in court without being unceremoniously
tossed out because of some pleading technicality.6 During the survey
period the court continued to emphasize that lawsuits should be decided
on their merits rather than on the quality of their legal draftsmanship,
and that a motion to dismiss should be granted only if it "appears
beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief." 6

This is not to say, however, that motions to dismiss should never be

60. Central of Georgia Ry. v. Riegel Textile Corp., 426 F.2d 935 (5th Cir. 1970).
61. Taylor v. Criminal Dist. Ct., 431 F.2d 710 (5th Cir. 1970).
62. Tarlion v. United States, 430 F.2d 1351 (5th Cir. 1970). In this case a federal prisoner filed

a motion for a physical examination under Rule 35, even though he had no case pending.
63. Smith v. Humble Oil & Refining Co., 425 F.2d 1287 (5th Cir. 1970).
64. National Audubon Society, Inc. v. Marshall, 424 F.2d 717 (5th Cir. 1970).
65. See Pred v. Bd. of Public Instruction, 415 F.2d 851 (5th Cir. 1969).
66. Investors Syndicate, Inc. v. City of Indian Rocks Beach, 434 F.2d 871, 876 (5th Cir. 1970),

quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957).
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granted. In Prager v. El Paso National Bank 7 plaintiffs attempted to
relitigate in federal court matters which had been decided adversely to
them in a prior action in the state court-a judgment which was still on
appeal to the state supreme court at the time the federal court action was
instituted. The district court held, inter alia, that the prior judgment was
an absolute bar to the instant suit; the fact that the state court judgment
was still on appeal in no way lessened its res judicata effect and
defendant's motion to dismiss was granted. The Fifth Circuit affirmed
and remanded with directions to hold the case 'in the federal court
pending final disposition of the case in state courts, to avoid any possible
statute of limitations problem in the event the state judgment should be
reversed on appeal.

Res judicata was also the basis for dismissal in Simon v. Hialeah,'68

where the court held that a final state court judgment on the merits is res
judicata and bars a subsequent action based upon the same transaction
and asserting claims arising out of the same injury, even though the prior
action was in personam and the subsequent one in rem.6

2. Counterclaims

The Federal Rules of Civil Procedure facilitate the final and complete
settlement of all parts of a controversy by providing for compulsory and
permissive counterclaims. Under Rule 13(a) claims which are logically
related to the claim upon which the opposing party is suing are
compulsory, i.e., they must be filed as counterclaims in the main action
or any right the party would otherwise have to recover on them is forever
lost; it follows that no independent ground of jurisdiction is needed to file
such a claim. Under Rule 13(b), independent unrelated claims may also
be filed, but claims of this type must be supported by independent
grounds of federal jurisdiction. Applying this principle, the Fifth Circuit
in Diamond v. Terminal Railway Alabama State Docks7' affirmed the
district court's dismissal of the defendant railroad's counterclaim
against the plaintiff-employee, whb was suing to enforce an award of the
National Railway Adjustment Board which provided for the employee's
reinstatement and for payment to him of compensation. Plaintiff's claim
was based upon the railroad's violation of the collective bargaining

67. 417 F.2d 1111 (5th Cir. 1969).
68. 431 F.2d 867 (5th Cir. 1970).
69. The prior action was against the vessel owner for injuries resulting from negligence and

unseaworthiness of the ship; the second action was against the vessel itself-same injuries and same
allegations of negligence and unseaworthiness. Id.

70. 421 F.2d 228 (5th Cir. 1970).
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agreement by dismissing him without having complied with the notice
and hearing procedures set forth in that agreement; the railroad's
counterclaim was based upon the employee's alleged breach of the
employment contract by deliberately or negligently failing to follow the
employer's specific instructions in the work he was employed to do. The
Fifth Circuit found that the claims involved substantially different issues
and that the counterclaim could not be maintained since there was no
independent ground of federal jurisdiction.7

In Revere Copper & Brass, Inc. v. Aetna Casualty & Surety Co.,7 2 a
case of first impression, the Fifth Circuit held that a 14(a) counterclaim
(i.e., a claim by the third-party defendant against the original plaintiff) is
within the ancillary jurisdiction of the federal courts and therefore does
not require an independent basis of jurisdiction. The court, noting that
the lower courts and the writers are in disagreement on this question,73

and that no appellate court has yet decided it," found that 14(a)
counterclaims closely parallel compulsory counterclaims under 13(a)
and intervention as a matter of right under 24(a), both of which are
within the federal court's ancillary jurisdiction, and concluded that no
independent jurisdictional ground is necessary for 14(a) counterclaims
either.

3. Third-party practice

The impleader provisions of Rule 14, like the counterclaim provisions
of Rule 13, facilitate the complete disposition of all facets of a case in a
single lawsuit. But Rule 14, unlike Rule 13, makes no provision for
claims which are entirely separate and independent from the main claim,
even if they arise out of the same general set of facts.7 5 In Majors v.
American National Bank,7" a defendant in an action for fraud, false
pretenses, and deceit in the sale of securities in violation of the Securities
Acts, sought to implead two banks on the ground that they had
negligently negotiated checks which had been used to pay for stock in the
transactions complained of in the main action and that their negligence
proximately resulted in the misappropriation of part or all of the funds

71. The employee's claim involved only the issue raised by the carrier's alleged jurisdictional
defense to enforcement of the award and the meaning of the monetary provision contained in that
award, while the carrier's claim sought damages without regard to whether the award was
enforceable or not. Id. at 236.

72. 426 F.2d 709 (5th Cir. 1970).
73. Id. nn. 3-5 and cases cited therein.
74. Id. at 711.
75. Majors v. Am. Nat'l Bank, 426 F.2d 566, 568 (5th Cir. 1970), and authorities cited therein.
76. 426 F.2d 566 (5th Cir. 1970).

[Vol. 22



PRACTICE AND PROCEDURE

as alleged in the main action. It was undisputed that the court had no
jurisdiction over the third-party claim unless it could be made under
Rule 14. In affirming the judgment of the district court dismissing the
third-party complaint, the Fifth Circuit pointed out that impleader is
permissible

only in cases where the third party's liability was in some way
derivative of the outcome of the main claim. In most cases it has been
held that ...the third party defendant must be secondarily "liable to
the original defendant. if the latter is held liable to the plaintiff. ' ' 77

4. Pretrial orders

Although the pretrial order, including any stipulations contained
therein, controls the subsequent course of litigation,7t in Brennan v.
O'DonnelI7 it was held error for the court to refuse to modify the
pretrial order when because of subsequent developments the failure to
relieve a party from those stipulations would work a manifest injustice.
In this case a change in a relevant Treasury Regulation after the
stipulations were made changed the meaning of the stipulations which
had been made earlier and thereby worked an injustice upon the
taxpayer.

PARTIES

1. Real party in interest

In federal condemnation cases, as in diversity cases, a person who has
no substantive rights of his own under the applicable state law is not a
real party in interest and has no standing to prosecute a suit in federal
court. In United States v. 936.71 Acres of Land'" several tracts of land
which the intervenor's husband had willed to her, and title to which
subsequently passed to the state due to nonpayment of property taxes,
were sold by the state to third persons. Many years later the tracts were
condemned by the United States for use in connection with the Space
Program, and the former owner then sought to have the state's sale of
the tracts set aside on various grounds so that she could "repurchase"
the land from the state and thus acquire title to the condemnation
awards. The Fifth Circuit concluded, as had the district court, that under

77. Id. at 568-69, quoting United States v. Joe Grasso & Son, Inc., 380 F.2d 749 (5th Cir. 1967).
78. FED. R. Cv. P. 16.
79. 426 F.2d 218 (5th Cir. 1970).
80. 418 F.2d 551 (5th Cir. 1969).
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the applicable law the intervenor had, at most, a right to repurchase
from the state the land or its proceeds"' (in this case, the purchase money
which had replaced the land in the seller's hands). Since the intervenor
had no substantive rights in the condemnation award, she had no rights
which could be asserted in federal court by intervening in this suit.

In Sibley v. Rural Electrification Administration 2 individual
members of a private electric cooperative sought to enjoin the granting
of a loan from the Rural Electrification Administration to a state
electric cooperative. In a prior suit 3 the court had already determined
that the private electric company could not enjoin such a loan, and in
the instant case the Fifth Circuit affirmed the lower court's holding that
the prior decision could not be circumvented simply by having the
individual members of the cooperative, rather than the company itself,
bring suit.

2. Capacity

In Slade v. Louisiana Power & Light Co. 4 the Mississippi guardian of
Louisiana minors brought suit on behalf of the minors in the United
States District Court for the Eastern District of Louisiana. Under
Louisiana law the Mississippi-appointed guardian did not have the
power to sue in the state courts of Louisiana, and the action was
therefore dismissed on the ground that a duly appointed guardian or
other representative of a minor has capacity or power to sue as the
minor's representative in federal court only is he has capacity in the
courts of the state in which the federal court sits.

3. Nonjoinder

In cases where jurisdiction is founded only on diversity of citizenship,
nonjoinder of indispensable parties must result in dismissal if joinder
would destroy diversity. However, under Rule 19 of the Federal Rules of
Civil Procedure a party is considered indispensable only if "he cannot be
made a party and, upon consideration of the factors [set forth in the rule]

81. FLA. STAT. ANN. §§ 192.38, 192.381 (1958). (Florida's "Murphy" Act). Under § 192.38
the state took absolute title to the land and to the proceeds of the sale of that land.
Under § 192.381 the state had the power, but no duty, to re-sell the land to the former owner upon
terms and conditions and for a consideration to be set by the state.

82. 419 F.2d 384 (5th Cir. 1969), cert. denied, 398 U.S. 937 (1970).
83. Rural Electrification Administration v. Central La. Elec. Co., 354 F.2d 859 (5th Cir. 1966),

cert. denied, 395 U.S. 815 (1966).
84. 418 F.2d 125 (5th Cir. 1969), cert. denied, 397 U.S. 1007 (1970).
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it is determined that in his absence it would be preferable to dismiss the
action, rather than to retain it." ' 5

In one case during the survey period, Travelers Indemnity Co. v.
Westinghouse Electric Corp.,"0 dismissal was required because unless the
other .party was joined the plaintiff would not even have had a cause of
action.. Under the law of the forum state, Louisiana, a partial subrogee
(plaintiff in this case) is not entitled to bring an action unless the
subrogor is joined. Here, joinder of the subrogor would have destroyed
diversity and the Fifth Circuit held that the lower court properly
dismissed the action for nonjoinder.

In another case, Schutten v. Shell Oil Co.,87 plaintiffs, who claimed to
be owners of certain real estate, sought to evict and secure an accounting
from the defendant oil company which had been extracting minerals
from the property. Joinder of defendant's lessor would destroy diversity,
but on the other hand it was clear that the lessor would be prejudiced if
the litigation proceeded in his absence and that relief could not be shaped
to prevent such prejudice. Furthermore, it appeared that most if not all
of the issues could be settled in a single case in the state court and that
plaintiffs would not be prejudiced by the dismissal. The district court
concluded that in these circumstances the lessor was an indispensable
party and dismissed the case for nonjoinder. The Fifth Circuit affirmed.

4. Class actions

In Carpenter v. Davis8 plaintiffs, who had been arrested and charged
with violating state obscenity laws, sought declaratory and injunctive
relief for themselves and "all others who write for, publish, sell or
distribute" the newspaper of which the named plaintiffs were officers.
Defendants contended, and the lower court held, inter alia, that the
action was not properly brought as a class action since "the members of

85. Notes of Advisory Committee on 1966 Amendments to Rules, 28 U.S.C. IED. R. Civ. P.
19.

Rule 19(b) provides in pertinent part that if persons who should be joined cannot be joined the
court must determine whether the action should be dismissed, i.e., whether the person who cannot be
joined is indispensable by considering the following factors:

[F]irst, to what extent a judgment rendered in the person's absence might be prejudicial
to him or those already parties; second, the extent to which, by protective provisions in
the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or
avoided; third, whether a judgment rendered in the person's absence will be adequate;
fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for
nonjoinder.

86. 429 F.2d 77 (5th Cir. 1970).
87. 421 F.2d 869 (5th Cir. 1970).
88. 424 F.2d 257 (5th Cir. 1970).
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the class are not capable of definite identification." 9 On this point, as
well as on others not here relevant, the Fifth Circuit reversed. In order to
maintain a class action under Rule 23, it is not necessary that the
members of the class be so clearly identified that each member can be
ascertained at the time the action is instituted.90

5. Derivative actions

In Herpich v. Wallace9 the Fifth Circuit held that minority
shareholders of a corporation did not have standing to sue individually
or as representatives of a class, under § 10(b) of the Securities Exchange
Act of 1934,92 in connection with defendants' alleged employment of
manipulative or deceptive devices to gain control of the corporation,
since the plaintiffs were not personally involved as purchaser or seller.
On the other hand, they could and did bring a derivative action on behalf
of the corporation.

In the same case, the court held that the Investment Company Act of
194013 was designed to protect investment company security holders by
deterring mismanagement of the investment companies, but that the Act
was not intended to regulate, and had no application to regulate other
companies into which the investment companies have invested money.94

6. Intervention

In Smith Petroleum Service, Inc. v. Monsanto Chemical Co. 95 the
court applied the well-established rule that timely intervention as of right
under Rule 24(a) does not require an independent basis of federal
jurisdiction. 96 Furthermore, whether or not the intervention is timely
must be determined by the trial court on the basis of all the
circumstances, including those contributing to any delay in filing the
application to intervene. 97

In a later case the Fifth Circuit held that the trial court abused its
discretion by denying an application to intervene which was filed one day

89. Id. at 260.
90. Id.
91. 430 F.2d 792 (5th Cir. 1970).
92. 15 U.S.C. § 78(j)(b) (1964).
93. 15 U.S.C. § 80a-l etseq (1964).
94. 430 F.2d at 816.
95. 420 F.2d 1103 (5th Cir. 1970).
96. Lenz v. Wagner, 240 F.2d 666 (5th Cir. 1957); 3B J. MooRE, FED. PRAC. 24.18 (2d ed.

1969).
97. 420 F.2d at 1115.
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after judgment was entered."' There the employer's workmen's
compensation carrier sought to intervene as of right to protect its
subrogation interest in the employee's action against a negligent
tortfeasor. Judgment already had been entered for the employee against
the tortfeasor, but the fund had not yet been distributed and intervention
would not prejudice any party or interfere with the orderly processes of
the court. In these circumstances, the Fifth Circuit held, it was an abuse
of discretion to deny the motion to intervene.9"

In one particularly interesting and complicated intervention case,
Diaz v. Southern Drilling Corp.,- 0 the United States Government
intervened to assert a tax lien against funds which a foreign corporation,
over whom in personam jurisdiction could not be obtained, was
attempting to recover as an intervenor in the main action. When an
officer of the foreign corporation repeatedly and willfully failed to
appear for the taking of a deposition as requested by the Government
and as ordered by the court, a default judgment was entered against the
corporation with respect to the Government's asserted tax lien. The
court carefully considered the Government's right to intervene, the
timeliness of the intervention, and the propriety of imposing the sanction
of default, and concluded that the Government had a right to intervene,
that its intervention was timely, and that since the Government's only
hope of recovery would be lost if the corporation's pleadings were
dismissed because of its default, default judgment was the proper
sanction in this case. On each of these points the opinion, written by
Judge Thornberry, it well worth reading.

In Donaldson v. United States'0' a taxpayer whose tax liability was
under investigation by the Internal Revenue Service sought to intervene
as of right under Rule 24(a)(2) in proceedings which the IRS had
instituted to enforce a summons against a third person. The IRS sought
production of the records of Acme Circus Operating Co. d/b/a Clyde
Beatty-Cole Brothers Circus, and of Acme's accountant -apparently
for the purpose of ascertaining whether Donaldson had been employed
by Acme. 0 The Fifth Circuit held that a taxpayer has no right to
intervene in IRS enforcement proceedings merely because it is his own
tax liability which is the subject of the summons being enforced. The
case went to the Supreme Court by writ of certiorari and on January 25,

98. McDonald v. E. J. Lavino Co., 430 F.2d 1065 (5th Cir. 1970).
99. Id. at 1074.
100. 427 F.2d 1118 (5th Cir. 1970).
101. 418 F.2d 1313 (5th Cir. 1969),affd S U.S. - 91 S. Ct. 534(1971).
102. Id. at 536 n.l.
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1971, the Supreme Court resolved a split which had existed among the
circuits by affirming the Fifth Circuit's decision in Donaldson.03 In so
doing the Court pointed out that the summons in this case was

directed to a third person with respect to whom no established legal
privilege exists, and had to do with records in which the taxpayer has no
proprietary interest of any kind, which are owned by the third person,
which are in its hands, and which relate to the third person's business
transactions with the taxpayer. 0 4

The Court concluded, as had the Fifth Circuit, that the taxpayer's
"interest" in Acme's records was not a protectable interest and

therefore was not an "interest relating to the property or transaction

which is the subject of the action" so as to give him a right to intervene

under Rule 24(a)(2).10 5

In the final intervention case included in this survey, the Fifth Circuit

held that an attorney who had "an interest in the subject of the action,"

due to a contingent fee contract entered into with the plaintiff in the case,

could intervene as of right under Rule 24(a) after he had been discharged
from the case without cause.S0

7. Substitution of parties

Rule 25(a), which permits substitution of another person for a

deceased party if the claim has not been extinguished by the party's

death, has no application to a case in which the deceased was not

actually made a party before death occurred. In Mizukam v. Buras 07

this limitation resulted in dismissal of the action by the district court and

affirmance by the Fifth Circuit.
In Cheramie v. Orgeron,108 the two-year period, during which

substitution for a deceased party was permitted under old Rule

.25(a)(1), 109 was interpreted by the Fifth Circuit to be inoperative as a

statute of limitations. Rather, said the court, the allowable time for

103. The circuits have been split on this question, with the First and Second Circuits taking the

same view as the Fifth, and the Third, Sixth, and Seventh Circuits contra. Id. at 538.
104. Id. at 538.
105. Id. at 542.

106. Gaines v. Dixie Carriers, Inc., 434 F.2d 52 (5th Cir. 1970).
107. 419 F.2d 1319 (5th Cir. 1969).
108. 434 F.2d 721 (5th Cir. 1970).

109. Prior to the 1963 amendment to Rule 25, the court could order substitution within 2 years

after the death of a party. Amended 25(a)(1) now provides that "[unless the motion for substitution

is made not later than 90 days after the death is suggested upon the record ... the action shall be

dismissed as to the deceased party."
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substitution must be determined by the law relating to the particular
type of action and the limitation thereon. In Cheramie, which was a
patent infringement case, the court found that the suit involved a
federally created right which was equitable in nature and concluded that
substitution should be allowed unless laches precluded it. Accordingly,
the case was remanded for a determination of the laches question.

TRIALS

1. Jury trial

The right to jury trial in federal court is determined by federal law
even in diversity cases." 0 This well-recognized rule was applied in
General Dynamics Corp. v. Miami Aviation Corp.,"' where the Fifth
Circuit held that the lower court did not err in taking an issue of contract
construction from the jury since the language of the contract was not so
ambiguous as to require parol evidence to ascertain its meaning. Under
federal decisions such questions are determined by the court as a matter
of law, even though under state law they might be determined by the jury
as questions of fact." 2

In cases which have been removed from state court, either party may
demand a jury trial within the time provided by Rule 8 1(c) of the Federal
Rules of Civil Procedure." 3 But if demand was made in state court prior
to removal, or if state law does not require an express demand in order to
preserve the right to jury trial, no demand is necessary after removal." 4

In Bush v. Allstate Insurance Co.," 5 Judge Bell, speaking for the Fifth
Circuit, noted that failure to make a timely demand constitutes a waiver
under Rule 38(d), relief from which is a matter of judicial discretion, and
held that it is not an abuse of discretion for the trial court to deny relief
from such waiver when the failure to make a timely demand was due to
mere inadvertence on the part of the moving party."6 This appears to be
an exception to the principle previously recognized by the Fifth Circuit,
and reiterated in Bush, to the effect that when its discretion is invoked
under Rule 39 "the court should grant a jury trial in the absence of
strong and compelling reasons to the contrary." In the Bush situation,

110. 5A J. MooRE, FEDERAL PRACTICE 38.08[6 et seq (2d ed. 1969).
Il1. 421 F.2d 416 (5th Cir. 1970).
112. Id. at 418, citing Ammons v. Franklin, 348 F.2d 414 (5th Cir. 1965).
113. Under Rule 8 1(c) petitioner has 10 days from the filing of the petition; other parties have

10 days after they are served with notice of the filing of the petition. FED. R. Civ. P. 81.
114. FED. R. Civ. P. 38.
115. 425 F.2d 393 (5th Cir. 1970), cert. denied, __ U.S. - 91 S. Ct. 64 (1970).
116. Id. at 396.
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i.e., in those cases in which the delay is due to inadvertence, relief from
the waiver apparently will be denied in the absence of strong and
compelling reasons to the contrary.

Although there was during the survey period no case in which the
jury's function in federal condemnation proceedings was considered, the
Supreme Court, in United States v. Reynolds,"7 resolved a conflict in the
circuits by approving and adopting the procedural rule which had been
announced by the Court of Appeals for the Fifth Circuit in Wardy v.
United States."8 Rule 71A(h) permits a party to a federal eminent
domain proceeding to have a jury trial "of the issue of just
compensation" unless the court in its discretion orders that the
compensation issue "shall be determined by a commission of three
persons appointed by the court.""' If a jury is used it has but one single
narrow function and that is to determine the amount of compensation to
be awarded; all other issues must be determined by the court. Therefore
"it is for the judge and not the jury to decide whether the property
condemned was within the project's original scope."u'2

2. Involuntary dismissal under Rule 41(b)

It is elementary that in order for a prior judgment to serve as a bar to
subsequent actions the first judgment must have been one on the merits.
Under Rule 41(b)' 2' any involuntary dismissal "other than a dismissal
for lack of jurisdiction, for improper venue, or for failure to join a party
under Rule 19, operates as an adjudication upon the merits unless the
court in its order of dismissal specifies otherwise" Rule 41(b) also
provides that if the dismissal is on the merits the court must make
findings of fact and conclusions of law as provided in Rule 52(a).'2

In Weissinger v. United States'23 the Small Business Administration

117. 397 U.S. 14 (1970).
118. 402 F.2d 762 (5th Cir. 1968).
119. FED. R. Civ. P. 71A(h).
120. 397 U.S. 14, 20 (1970).
If property was within the project's original scope, fair compensation will not take into account

any fluctuations in value which the project has caused; contra if the property was not within the
project's original scope. Id. at 16.

121. Rule 41(b) provides that defendant may move for a dismissal of an action or of any claim

against him (I) where the plaintiff has failed to prosecute or to comply with these rules or any order

of court, or (2) after plaintiff, in an action tried without a jury, has completed presentation of his
evidence and has failed to show upon the facts and the law a right to relief.

122. Rule 52(a) provides in essence that the district court shall make findings of fact and

conclusions of law (I) in any action tried upon the facts without a jury, (2) in granting or refusing
interlocutory injunctions, and (3) in granting a motion to dismiss under 41 (b).

123. 423 F.2d 782 (5th Cir. 1968).
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sought to recover from Appellant Weissinger the balance she allegedly
owed as guarantor of two Reconstruction Finance Corporation loans.
The United States District Court entered summary judgment for the
government, despite Weissinger's contention that the action was barred
by a judgment of dismissal with prejudice which had been entered
against the government in a prior suit involving the same guarantees. 2

The Fifth Circuit affirmed on the ground that written notice was a
condition precedent to the right to sue on the guaranty agreements.
Judge Rives, speaking for the court, held that dismissal for failure to
comply with a condition precedent did not reach the merits and therefore
was not a bar to suit after compliance with the condition, even though
the order of dismissal said that it was "with prejudice." Two years later
the court, sitting en banc, overruled the earlier panel decision in an
opinion written by Judge Godbold, who had dissented from the earlier
decision. 2 5 In its en banc decision the court held that where, as here, (1)
one of the defenses is that the government did not make a demand upon
the defendant guarantor, (2) the government contends that it did make
such a demand and a full-blown trial is held with evidence on this and all
other issues, (3) the court finds that no demand was made and enters
judgment against the government, and (4) no appeal is taken from that
judgment, the decision is one on the merits and the government may not
then make a demand and sue a second time. 26

In Emerson Electric Co. v. Farmer2 7 the lower court deferred action
on the defendant's 41(b) motion at the close of the plaintiff's case and
then granted the renewed motion at the close of all the evidence. In so
doing, however, the district court apparently did not weigh and evaluate
the evidence as a whole and then resolve the case on the basis of the
preponderance of the evidence, but instead merely determined
(erroneously) that the plaintiff had not made out a prima facie case
under Florida law.' The Fifth Circuit reversed and remanded,
emphasizing that in ruling upon a 41(b) motion the court is to weigh and
evaluate all the evidence before it at the time of the ruling.

But even a dismissal which is specifically stated to be "with

124. In the earlier suit, the district court had ruled that the Small Business Administration had
failed to comply with the written-demand provisions of the guaranty agreements and had thereupon
dismissed the artion with prejudice. Id. at 785.

125. 423 F.2d 795 (5th Cir. 1970).
126. Id. at 800.
127. 427 F.2d 1082 (5th Cir. 1970).
128. The district court overlooked that provision of Florida law under which one who

negligently misrepresents a material fact may be liable for fraud, even though he had no knowledge
of the falsity of the statement. Id. at 1088.
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prejudice" cannot stand if the court abused its discretion in designating
the dismissal as one with prejudice. In Brown v. Thompson 129 the
dismissal was a sanction which the court imposed because of defendant's
refusal to proceed to trial. The record revealed, however, that defendants
had been unable to proceed to trial because the trial court had denied
defendant's motion for production of the police and highway patrol files
relating to the death which formed the basis for this wrongful death
action, and that defendants had been unable to obtain sufficient evidence
from other sources to go to trial. The court of appeals held that it was
not an abuse of discretion for the court to deny production of the files,
since they contained records of a homicide investigation which was still
underway and were privileged, but it was an abuse of discretion to make
the dismissal "with prejudice" absent willful delay or contumacious
conduct on the part of the defendants. 130

3. Admissibility of evidence

Under Rule 43(a) evidence is admissible in federal courts if it is
admissible under a federal statute or under either the rules of evidence
formerly applied in federal equity actions or the rules of evidence applied
in the courts of general jurisdiction of the forum state. During the survey
period the Fifth Circuit continued to emphasize that the rule should be
liberally construed and that if the evidence sought to be admitted has
probative value doubts as to its admissibility usually should be resolved
in favor of admissibility. 3

In United States v. Lykes Brothers Steamship Co. 32 the district court
ruled that reports prepared by agents who were authorized only to report
to the principal-not to speak to third persons for him-were not
admissible against the principal as admissions of the principal himself.
In reversing, the Fifth Circuit noted that although courts are divided on
this point, prior decisions in this circuit have held that such statements
present classic examples of admissions in the true sense of the word. 3

1

In Butler v. Southern Pacific Co. 4 a report which had been prepared
and published by the defendant-appellee demonstrated an apparent

129. 430 F.2d 1214 (5th Cir. 1970).
130. ld. at 1217.
131. E.g. United States v. Lykes Bros. S.S. Co., 432 F.2d 1076 (5th Cir. 1970); Butler v. S. Pac.

Co., 431 F.2d 77 (5th Cir. 1970).
132. 432 F.2d 1076 (5th Cir. 1970).
133. Id. at 1078. See also Brown & Root, Inc. v. American Home Assurance Co., 353 F.2d 113

(5th Cir. 1965); Compagnie De Navigation v. Mondial United Corp., 316 F.2d 163 (5th Cir. 1963).
134. 431 F.2d 77 (5th Cir. 1970).
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expertise in activities as to which defendant contended at trial it had little
or no experience and knowledge. The lower court ruled that the report
(which had been prepared after the accident, which gave rise to the
litigation, occurred) was inadmissible, but the Fifth Circuit reversed,
holding that the report was admissible as an admission because it had
been prepared by defendant and clearly conflicted with the position
taken by defendant for purposes of this litigation.

In Garner v. Wolfinbarger, 35 a case of first impression in this circuit,
the court was faced withthe question of whether the privilege against
disclosure of attorney-client communications is available to a
corporation when access to the communication is sought by
stockholders who are charging the corporation and its officers with
acting contrary to the stockholders' interests. The district court held that
the privilege was not available to the corporation as against the plaintiff
stockholders, and an interlocutory appeal was taken under 28 U.S.C.
§ 1292(b).'13

The Fifth Circuit noted that in federal question cases, such as this
enforcement of federal policies, "demands that the federal courts apply
their own rules of privilege where substantial state interests are not
infringed."'' 37 But the court also noted that the court "must take full
account of the reasons for any asserted privilege" including both the
federal interests which are involved and "any especially strong policies
of the state in which the court sits.' ' 3

1 Applying these criteria to the case
then before it the Fifth Circuit concluded that protection of the
stockholder's interests, the corporation's interests, and the public
interest required that the availability of the privilege of nondisclosure be
"subject to the right of the stockholders to show cause why it should not
be invoked in the particular instance."'' 39 Accordingly, the order was
vacated and the case remanded for further proceedings.

In Kuklis v. Hancock4' the Fifth Circuit treated as a substantive rule
of law, the Florida statute which provides that accident reports are for
the confidential use of state agencies for accident prevention purposes

135. 430 F.2d 1093 (5th Cir. 1970).
136. 28 U.S.C. § 1292(b) provides that: "When a district judge, in making in a civil action an

order not otherwise appealable under this section, shall be of the opinion that such order involves a
controlling question of law as to which there is substantial ground for difference of opinion and that
an immediate appeal from the order may materially advance the ultimate termination of litigation,
he shall so state in such order."

137. 430 F.2d at 1098.
138. Id. at I100.
139. Id. at 1103.
140. 428 F.2d 608 (5th Cir. 1970).
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and may not be used in civil or criminal trials arising out of the
accident.' Even though the parties to this action had stipulated that
Florida law would control the case, the foregoing statute could not
operate to exclude blood tests made in a United States hospital in a
foreign country during the course of a military investigation. 14 The court
noted that the statute's purpose is to facilitate the work of state agencies
in the accident prevention area and that exclusion of the blood tests in
question would not in any manner further that purpose. Defendant's
objection to the evidence on the additional ground that plaintiffs failed
to prove identification of the blood in the chain of evidence was held to
be without merit since failure to prove identification goes to the weight
of the evidence rather than to its admissibility. 43

Admissibility of evidence was passed upon in a number of other cases,
resulting in holdings that (I) a taxpayer who sues to recover wagering
taxes paid under protest may not offer evidence of good character for the
purpose of disproving the doing of the act which led to the assessment; 44

(2) evidence which is offered to impeach an adverse party's witness is not
rendered inadmissible merely because it also contradicts testimony given
by the party's own witness;' 45 and, (3) inflammatory and prejudicial
testimony which has no bearing upon the witness' veracity or ability to
observe, recall, or testify as to relevant occurrences is not admissible for
impeachment purposes. 146

4. Sufficiency of the evidence

Questions as to the sufficiency of the evidence were raised in a number
of cases during the survey period,4 7 and in most instances the Fifth
Circuit was able to dispose of the question on the basis of Boeing v.
Shipman,"41 which so recently articulated the standard to be applied in
federal courts. Under Boeing motions for directed verdict or for
judgment notwithstanding the verdict, as the case may be, should be
granted only if on the basis of all the evidence "the facts and inferences
point so strongly and overwhelmingly in favor of one party that the court

141. FLA. STAT. ANN. § 317.171 (1968).
142. 428 F.2d at 608.
143. Id. at 612.
144. Mersel v. United States, 420 F.2d 517 (5th Cir. 1970).
145. Stamicarbon v. Escambia Chem. Corp. 430 F.2d 920 (5th Cir. 1970), cert. denied, -

U.S. __ 91 S. Ct. 245 (1970).
146. Poppell v. United States, 418 F.2d 214 (5th Cir. 1969).
147. E.g., Sides v. Federated Dept. Stores, Inc., 434 F.2d 992 (5th Cir. 1970); Pope v. Safeway

Stores, Inc., 425 F.2d 1161 (5th Cir. 1970).
148. 411 F.2d 365 (5th Cir. 1969).
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believes that reasonable men could not arrive at a contrary verdict
'149

In one diversity case the court pointed out that the federal sufficiency
standard must take into account the degree of care which state
substantive law imposes upon the defendant, for if the defendant's
responsibility under state law was a great one, less evidence will be
required to meet the sufficiency test than would be required if the degree
of care required of the defendant were only a slight one.'0

In other cases it was held that a party who fails to move for a directed
verdict and for a judgment notwithstanding the verdict in the trial court
may not challenge on appeal the sufficiency of the evidence to send the
case to the jury or to support the jury's findings, for in either of these
circumstances the appellate court must affirm if there is any evidence to
support the verdict. ' 5'

On appeal, if the record shows that the lower court in fact applied the
correct standard in appraising the evidence, the directed verdict will not
be reversed merely because the judge misstated the standard while he
was explaining to the jury what had been done. '5

In evaluating the sufficiency of the evidence, the court of appeals
accepts as true all evidence in favor of the verdict and must "give that
evidence the benefit of all permissible inferences that help sustain the
jury's decision." 5

3

In Western Oil Fields, Inc. v. Pennzoil United, Inc. '5 the defendant
sought on appeal to attack the sufficiency of the evidence on the damage
issue, although no such contention had been made below. The Fifth
Circuit held that when a motion for a directed verdict is made it must
state the specific grounds upon which the directed verdict is sought, and
no other grounds may be asserted on appeal.

In Powell v. Lititz Mutual Insurance Co.'55 the lower court had
granted defendant's motions for judgment notwithstanding the verdict

149. Id. at 374.
150. Falcon v. Auto Buses Internacionales, 418 F.2d 673 (5th Cir. 1969).
151. See Stockton v. Altman, 432 F.2d 946 (5th Cir. 1970); Little v. Bankers Life & Cas. Co.,

426 F.2d 509 (5th Cir. 1970). But see Olin Mathieson Corp., 429 F.2d 1033 (5th Cir. 1970), in which
the court noted that when the defendant moved for JNOV on other grounds but failed to make a
motion for JNOV based on his "no evidence" contention, this failure did not preclude appellate
review of the trial court's earlier denial of defendant's motion for a directed verdict on that ground,
but merely limited the remedy the appellate court might grant to the ordering of a new trial rather
than directing that judgment be entered for the defendant.

152. Nail v. Choctaw Constr. Co., 425 F.2d 1296, (5th Cir. 1970).
153. 432 F.2d at 950.
154. 421 F.2d 387 (5th Cir. 1970).
155. 419 F.2d 62 (5th Cir. 1969).
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and for new trial. The Fifth Circuit noted that JNOV is proper "only
when without weighing the credibility of witnesses there can be but one
reasonable conclusion as to the verdict . . .[and is improper] where, as
here, there is substantial conflicting evidence." The appellate court then
exercised its discretion to overrule the trial court's grant of a new trial.' "

Although the court below had failed to comply with that portion of Rule
50(a) which requires the court to specify the grounds upon which it
grants or denies a conditional new trial, the Fifth Circuit was
"convinced from an examination of the record .. .that the new trial
was granted because the trial judge changed his mind concerning the
instructions given to the jury,"' 7 and since in the appellate court's
opinion the instructions were correct, there was no error to justify a new
trial and it would have been an abuse of discretion to permit one.

5. Instructions to jury

The importance of making timely objections to the jury charge was
underscored by the Fifth Circuit's affirmance in Little v. Green. 58 On
appeal in that case counsel for plaintiff contended inter alia that in its
charge to the jury the court had confused and improperly commingled
principles of negligence and unseaworthiness, but the Fifth Circuit
refused to consider this contention for no objection had been made to the
charge at the close of the court's instructiQns. The record revealed that at
the pretrial conference, objections had been made to certain of the
proposed charges and the court cautioned counsel that making
objections at that time would not "relieve counsel of the duty to object at
the close of the instructions before the jury retired to consider its verdict,
as is required by Rule 51, F.R.Civ. P."' 59

The incluson of unwarranted instructions in the jury charge is error
which, if properly objected to, demands reversal and remand for a new
trial if the jury returned a general verdict against the objecting party and
it is therefore impossible to determine what effect, if any, the erroneous
instruction had. 60 In Dick v. Cleaver'6' the defendant defended a

156. Such a procedure is authorized by Rule 50(a) of the FED. R. Civ. P. which provides in
pertinent part that if "the motion for a new trial has been conditionally granted [i.e., granted along
with a JNOV so that the new trial will be held only if the JNOV is vacated or reversed on appeal]
and the judgement is reversed on appeal, the new trial shall proceed unless the appellate court has
otherwise ordered."

157. 419 F.2dat 65.
158. 428 F.2d 1061 (5th Cir. 1970), cert. denied, -U S - 91 S. Ct. 366 (1970).
159. Id. at 1070.
160. Dicks v. Cleaver, 433 F.2d 248 (5th Cir. 1970); Myers v. Day & Zimmerman, Inc., 427

F.2d 248 (5th Cir. 1970).
161. 433 F.2d 248 (5th Cir. 1970).

[Vol. 22



PRACTICE AND PROCEDURE

negligence action on the alternative grounds (1) that plaintiff was an
employee of defendant and therefore had a workmen's compensation
claim as his exclusive remedy, and (2) that plaintiff already had accepted
workmen's compensation payments from the defendant's workmen's
compensation carrier and therefore was estopped to deny the employer-
employee relationship. Plaintiff had proffered evidence to show that a
single insurance company had a dual interest in the case in that it wrote
defendant's workmen's compensation insurance as well as its liability
insurance. The Fifth Circuit found that this evidence would have been
relevant in determining whether plaintiff had misled defendant to his
detriment, and therefore whether plaintiff was estopped to deny that he
was defendant's employee. Therefore, if the jury's verdict for the
defendant was based on a finding of estoppel, exclusion of the evidence
was reversible error. There being no way to determine this from a general
verdict, it was necessary to reverse and remand for a new trial.

Under Rule 49, federal trial courts have discretion to submit either
diversity or federal question cases to the jury for a special verdict or for a
general verdict accompanied by answers to interrogatories. "I The form
the interrogatories submitted to the jury shall take is also committed to
the trial court's discretion. In Abernathy v. Southern Pacific Co. '6 the
Fifth Circuit held that it was not an abuse of discretion to use
interrogatories which were mixed questions of law and fact where they
were submitted under a proper general charge and where they adequately
tested the general verdict, did not confuse the jury, and were not shown
to have prejudiced the losing party in any manner. If the jury's answers
to the special interrogatories are inconsistent with its general verdict,
however, the trial court must either send the jury back for further
consideration or order a new trial.' In one such recent case the Fifth
Circuit held that it was not error for the court to give the "Allen" or
"dynamite" charge before sending the jury back because of
inconsistencies, for this charge is appropriate when the jury is confused
as well as when it is deadlocked.'6

162. Rules 49(a) authorizes the court to utilize a special verdict, in which case "the jury reports
back to the court on issues of fact which are then translated into a judgement by the court's
application of the law." 5A J. Mooet, FEDERAL PRACTICE 49.02, 49.03 (1969).

Rule 49(b) authorizes a general verdict accompanied by answers to interrogations, in which case
the court must give a sufficiently comprehensive charge to enable the jury to answer the
interrogatories and to render a general verdict.

163. 426 F.2d (5th Cir. 1970).
164. Nordman v. Nat'l Hotel Co., 425 F.2d 1103 (5th Cir. 1970); Wright v. Koreger Corp., 422

F.2d 176 (5th Cir. 1970).
165. 425 F.2d at 1110.

1971]



MERCER LAW REVIEW

6. Findings by the court

Under Rule 52 of the Federal Rules of Civil Procedure the trial court
must specifically state the findings of fact and conclusions of law upon
which it bases (1) a decision rendered in a case tried to the court without
a jury, (2) an order granting or refusing an interlocutory injunction, and
(3) an order granting an involuntary dismissal under Rule 41(b).' 66 In
Heard v. Lowe 67 the district court failed to comply with this rule and its
order granting a temporary injunction was therefore vacated. On the
other hand, failure to specifically make all possible findings was held not
reversible error in a case in which it was clear that the omitted facts
would not have changed the outcome of the case. 61

When the district court has complied with Rule 52(a), its findings will
not be set aside on appeal unless they are clearly erroneous, i.e., unless
the facts as found by the court are not supported by substantial evidence,
"or the district court misapprehended the effect of the evidence, or
the reviewing court is left with the definite and firm conviction that a
mistake has been committed after inspecting the record as a whole."' 69

But the clearly erroneous standard does not apply to conclusions of fact
or law-fact which were induced by applying an erroneous legal
standard. 7 0

JUDGMENTS

I Assessment of costs and attorney's fees

Under Rule 54(d) costs are allowed as of course to the prevailing party
unless the court directs otherwise, but the costs which are allowable do
not necessarily include all expenses which have been incurred during the
litigation. For example, in Baum v. United States'' the trial court had
allowed fees for defendant's three expert witnesses as part of the costs
taxed to plaintiff, but the Fifth Circuit reversed and remanded on the

166. Davis v. United States, 422 F.2d 1139 (5th Cir. 1970). If an opinion is filed, the findings of
fact and conclusions of law need not be separately stated, provided they are included in the opinion.
FED. R. Civ. P. 52.

167. 427 F.2d 846 (5th Cir. 1970).
168. Guidry v. Texaco, 430 F.2d 781 (5th Cir. 1970).
169. Lentz v. Metropolitan Life Ins. Co., 428 F.2d 36, 39 (5th Cir. 1970); Accord, Fleeman v.

Liberty Nat'l Life Ins. Co., 424 F.2d 1124 (5th Cir. 1970); Menin v. Wilner, 424 F.2d 1058 (5th
Cir. 1970); Star Towing Co. v. Harvester Supply Co., 421 F.2d 628 (5th Cir. 1970).

170. Manning v. M/V "Sea Road", 417 F.2d 603 (5th Cir. 1969).
171. 432 F.2d 85 (5th Cir. 1970).
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ground that expert witness fees other than subsistence and travel are not
taxable against the losing party.'

Furthermore, attorney's fees are not included as an element of costs
absent unusual circumstances such as the taking of a frivolous appeal or
other bad faith action on the part of the losing party. In Turner v.
Thompson7 a plaintiff who had by-passed a public hearing on her beer
license application and instead filed a civil rights action in the United
States District Court appealed the judgment for defendants which the
lower court had entered upon a finding that there was a complete failure
to show that plaintiff had been denied procedural due process as alleged.
The appellate court held that the appeal was frivolous and assessed
appellant with costs and a reasonable attorney's fee for services rendered
by appellee's counsel in connection with the appeal.

In International Union of District 50, U.M.W. v. Bowman
Transportation, Inc. ' the Fifth Circuit upheld the district court's order
enforcing an arbitrator's award and held, further, that in light of the
district court's determination that defendant had without justification
refused to abide by the arbitrator's award it was not error to award costs
and attorney's fees to the union, while in Smith v. Student Non- Violent
Coordinating Committee,'75 where defendants had made a second
unsuccessful attempt-on identical grounds-to remove the case from
state to federal court, the Fifth Circuit held that the second removal
attempt was an action taken in bad faith solely to frustrate trial in the
state court and that plaintiffs were therefore entitled to recover
attorney's fees and other costs.

2. Default

Failure to exercise reasonable diligence at various stages of the
litigation resulted in dismissal or the entry of default judgment in a
number of cases during the survey period. In Provenza v. H. & W.
Wrecking Co."' the Fifth Circuit noted that federal trial courts have
inherent power to dismiss a case for failure to prosecute, and held that it
was not an abuse of that discretion to do so in a civil rights case which
had been pending for almost three years when counsel failed to appear at
a pre-trial conference and there was evidence of prior dilatory tactics.

172. In diversity cases, however, the Fifth Circuit has held that Erie requires the federal courts
to apply state law to determine what costs are taxable to the losing party. See Henning v. Lake
Charles Harbor & Terminal Dist., 387 F.2d 264 (5th Cir. 1968).

173. 421 F.2d 771 (5th Cir. 1970), cert. denied, 398 U.S. 937 (1970).
174. 421 F.2d 934 (5th Cir. 1970).
175. 421 F.2d 522 (5th Cir. 1969).
176. 424 F.2d 629 (5th Cir. 1970).
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Similarly, in McGrady v. D'Andrea Electric, Inc.' the Fifth Circuit
held that the district court was justified in entering a default judgment
for failure to answer the complaint and failure to have a representative
appear at a scheduled pre-trial conference; furthermore, it was not an
abuse of discretion to refuse to set aside the default where the defaulting
party had not shown both that there was good reason for the default and
that he had a meritorious defense to the action.

Failure to file a notice of appeal within thirty days of entry of
judg'ment below resulted in dismissal of the appeal for want of
jurisdiction in Gulf-Tampa Drydock Co. v. The Vessel VIRGINIA
TRA DER, 7

1 where the time for filing such notice had not been tolled by
the timely filing of a motion for rehearing. And in Gammill Co. v.
Asher'79 the appeal was dismissed because the appellant had shown a
gross lack of diligence in filing the required transcripts.

There is, of course, a certain amount of flexibility in the time allowed
for the filing of the record on appeal,'8 but in Thompson v. American
Airlines, Inc.,' after dismissing for want of jurisdiction the appeal of an
interlocutory order which had not been certified for immediate appeal,
the Fifth Circuit went on in its per curiam opinion to note that the
district court had granted a fifty-day extension of time for the filing of
the record, even though the entire record -including the
pleadings-consisted of only thirty typewritten pages. The court
emphasized that it could not conceive of any reason which would justify
any extension of time for the filing of the record in such a case, and it
took advantage of the opportunity afforded it by those circumstances to
warn that "all should take heed that routine extensions of time are not to
be allowed and that, as the spirit of the Rules reflects, extensions are to
be based on demonstrated genuine need." 182

3. Summary judgment

Where the pleadings, depositions, answers to interrogatories, and
other appropriate matters outside the pleadings clearly demonstrate that
there is no genuine issue as to any material fact and that the moving

177. 434 F.2d 1000 (5th Cir. 1970).
178. 435 F.2d 150 (5th Cir. 1970).
179. 423 F.2d 627 (5th Cir. 1970).
180. Rule 11 (a) of the FED. R. App. PRAC. provides that the record must be filed within 40 days

after notice of appeal is filed, unless the district court for good cause grants an extension under Rule
I l(d).

181. 422 F.2d 350 (5th Cir. 1970).
182. Id. at 351.
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party is entitled to judgment as a matter of law, entry of summary
judgment under Rule 56 is appropriate.'18 This is true in Jones Act and
admiralty cases just as in other types of cases.'84 But to meet the
foregoing test it is not enough that the basic facts are not disputed; if
there is a dispute with regard to the material factual inferences which
properly may be drawn from the undisputed facts, the case may not be
disposed of on a motion for summary judgment. 15 Even so, if summary
judgment would be appropriate even if all reasonable inferences were
made in the opposing party's favor, then any dispute as to the inferences
which might properly be drawn is immaterial and should not preclude
summary judgment." 6

In United States v. Dooley," 7 where appellant's counsel stated in oral
argument that "basically there was no dispute as to the facts and that
the government had therefore filed no counter-affidavits," the Fifth
Circuit held that counsel's statement amounted to a concession that the
facts were not in dispute "so that the district court could properly
consider entry of summary judgment under Rule 56."

In Garcia v. American Marine Corp.88 the district court granted
defendant's motion for summary judgment on the basis of
uncontroverted affidavits which showed that defendant was entitled to
judgment as a matter of law. On appeal the plaintiff affixed "a
supplemental and amending affidavit" to its brief (no affidavits had
been submitted below), but this was found to be "an improper attempt
to have the appellate court consider matters dehors the record,"' 89 and
the district court's decision was affirmed on the ground that facts may
not be asserted for the first time on appeal.

Even affidavits which are timely filed will not be effective if they do
not comply with the requirements set forth in Rule 56(3), i.e., they must
be made on personal knowledge, must set forth facts which would be

183. See Olympic Ins. Co. v. H.D. Harrison, Inc., 418 F.2d 669 (5th Cir. 1969), where it was
held that computer printouts made in the ordinary course of business have prima facie aura of
reliability and, absent specific allegations as to inaccuracies therein, may be relied upon for
summary judgment purposes.

184. Nolan v. Coating Specialists, Inc., 422 F.2d 377 (5th Cir. 1970).
185. Croley v. Matson Navigation Co., 434 F.2d 73 (5th Cir. 1970); Coler Chevron Chem. Co.,

427 F.2d 390 (5th Cir. 1970); Lighting Fixtures & Elec. Supply Co. v. Continental Ins. Co., 420
F.2d 1211 (5th Cir. 1969).

186. Compare Pennsylvania v. Curtiss Nat'l Bank, 427 F.2d 395 (5th Cor. 1970) with Time,
Inc. v. Ragano, 427 F.2d 219 (5th Cir. 1970).

187. 424 F.2d 1067 (5th Cir. 1970).
188. 432 F.2d 6 (5th Cir. 1970).
189. Id. at 8.
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admissible as evidence, and must affirmatively show that the affiant is
competent to testify to the matters set forth in the affidavit. 90

4. New trials

The trial court has wide discretion in the granting of new trials, and its
exercise of that discretion is not ordinarily disturbed on appeal. In
Telfair v. Zim Israel Navigation Co.,191 the trial court had granted
defendant's motion for a new trial after concluding that the court had
improperly withdrawn from the jury the issue of contributory
negligence. Upon retrial plaintiff again received the verdict, but under
that verdict he was awarded less than half the amount of damages he
would have received under the first verdict. Plaintiffs motion for a new
trial was denied and he appealed, apparently asserting that the trial court
had erred in'granting defendant's motion for a new trial after the first
verdict. The Fifth Circuit affirmed on the ground that under federal
standards, as set forth in Boeing v. Shipman,'92 the evidence was
sufficient to justify sending the contributory negligence issue to the jury
and that the trial court therefore had not abused its discretion by setting
aside the first verdict for plaintiff.

In Mechanical Wholesale, Inc. v. Universal-Rundle Corp., the Fifth
Circuit affirmed the lower court's denial of the defendant's motion for a
new trial based on the claim that the jury award was excessive and
unconscionable, pointing out that such decisions will be overturned only
in those exceptional cases in which there is no evidence upon which the
jury could have based such an award. On the other hand, if the lower
court has entered an order requiring remittitur as a condition of denying
defendant's motion for a new trial, the order will be reversed on appeal
only if the quantum of damages found by the jury was clearly within the
reasonable range. The proper test of excessiveness is the maximum
amount the jury could reasonably have awarded, and the lower court
may not require remittitur below that point.' 94

Under Rule 59(a) a new trial may be awarded as to one defendant and
not as to others if the issue affected by the error below could not have
affected the verdict on issues not sent back for retrial. But in Williams v.
Slade, '915 where the court had directed a verdict for one defendant and the

190. Powell v. City of Key West, 434 F.2d 1075 (5th Cir. 1970).
191. 428 F.2d 127 (5th Cir. 1970), cert. denied, __ U.S. - 91 S. Ct. 568 (1971).
192. 411 F.2d at 365, 368-70.
193. 432 F.2d 228 (5th Cir. 1970).
194. Gorsalitz v. Olin Mathieson Chem. Corp., 429 F.2d 1033 (5th Cir. 1970).
195. 431 F.2d 605 (5th Cir. 1970).
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jury returned a verdict for the other defendant, the Fifth Circuit, in
reversing the directed verdict decreed that both defendants must go back
for retrial, because injustice might result if the defendant in whose favor
the reversible error was committed were required to be the sole
defendant.' 6 The court indicated that the jury's verdict for the other
defendant might have been affected to some extent by the fact that after
the court directed a verdict for one defendant the jury had no
opportunity to apportion responsibility but instead had to find the
remaining defendant either liable for the entire harm or for none of it.

Failure to request a mistrial at the time the grounds first became
known was held to constitute a waiver of any right to have a new trial on
those grounds in Bank of the South v. Fort Lauderdale Technical
College, Inc. ,"7 In that case, improper behavior of defendant's executive
officer during the trial was brought to the attention of plaintifrs counsel
by the court on at least two occasions early in the course of the trial, but
counsel let the matter pass. The trial proceeded, the jury returned a
verdict for defendant, and at that point plaintiffs counsel moved for a
new trial. The trial court denied the motion and the Fifth Circuit
affirmed.

5. Relieffrom judgment

In Bankers Mortgage Co. v. United States 9 a taxpayer sought in the
district court a review of a 1937 Tax Court decision, relitigating issues
which had been or could have been determined in the prior proceeding.
The district court entered judgment for the government and the Fifth
Circuit affirmed. The appellate court pointed out that under Rule 60(b)
there are two separate and distinct procedures by means of which a party
may obtain relief from a final judgment, i.e., (i) a motion for relief filed
in the rendering court as part of the original action, with relief requested
for any of the six reasons enumerated in 60(b), or (2) an independant
action to obtain equitable relief on the ground that in equity and good
conscience the judgment ought not to be enforced because the petitioner
had a good defense of which he was prevented from obtaining benefit
because of fraud, accident, or mistake, without fault or negligence on his
part, and that there is no adequate remedy at law presently available, but
neither procedure was available in the circumstances of this case.

196. The error committed by the lower court was one of law-the court held that the defendant
motorist who crossed the intersection with the green light had no duty to be on the lookout for cross
traffic entering the intersection against a red light. But the Fifth Circuit held that under Mississippi
substantive law she did have such a duty even though the intersection was controlled by a light.

197. 425 F.2d 1374 (5th Cir. 1970).
198. 423 F.2d 73 (5th Cir. 1970), cert. denied, 399 U.S. 927 (1970).
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In Smith v. Jackson Tool & Die, Inc. 99 it was held that the district
court did not abuse its discretion when it vacated a judgment which had
been entered more than 60 days earlier where all counsel knew that
plaintiff intended to appeal the court's decision as soon as judgment was
entered, neither counsel was aware of the entry of judgment until after
the time for appeal had expired, and appellees were neither surprised nor
prejudiced by the court's action.

MISCELLANEOUS

1. Discovery in IRS enforcement proceedings

In United States v. Roundtree"" it was held that a taxpayer who was a
defendant in an enforcement proceeding was entitled to investigate via
appropriate discovery proceedings the Internal Revenue Service's
purpose in conducting its investigation, where purpose had been put into
issue and might affect the legality of the summons.20s

2. Stay of proceedings

The Second and Fourth Circuits have held that it is not an abuse of the
trial court's discretion to stay proceedings in diversity cases merely
because a prior action involving the same dispute is pending in the state
courts. The Fifth Circuit has not adopted that rule, but even so there are
circumstances in which the Fifth Circuit recognizes such a stay as
proper.

In Thompson v. Boyle 2 the trial court's stay of proceedings was
upheld because the record clearly revealed that complete disposition of
the various issues could be accomplished in a single trial in the state
courts but not in the federal court-due to such factors as lack of
jurisdictional amount with respect to some of the claims.

3. Enjoining suits in other courts

In Leu v. American Fidelity Life Insurance Co.,m the United States
District Court for the Northern District of Florida issued an order
enjoining the defendant insurer from maintaining an action which it had
commenced in the Southern District of New York on the ground that

199. 426 F.2d 5 (5th Cir. 1970).
200. 420 F.2d 845 (5th Cir. 1969).
201. Id. at 852.
202. 417 F.2d 1041 (5th Cir. 1969), cert. denied, 397 U.S. 972 (1970).
203. 430 F.2d 672 (5th Cir. 1970).
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such action was necessary to protect its jurisdiction. The order was
affirmed by the Fifth Circuit without explanation as to how the lower
court's jurisdiction would have been impaired by the New York federal
court proceedings. Judge Wisdom dissented on the ground that the
parties and issues in the New York action were different from those in
the Florida action.,

In another Florida case, In re Unterweser Reederei GMBH,204 the
Fifth Circuit affirmed the lower court's order enjoining the owner of a
tug from proceeding further with litigation which had been instituted in
the English courts. By way of background, Petitioner Unterweser (a
German corporation) had contracted with Zapata Off-Shore Company
(a Delaware corporation) to tow Zapata's drilling barge from Louisiana
to Italy, under a towage contract which provided that any disputes must
be litigated before the High Court of Justice in London. After the barge
was damaged in the Gulf of Mexico, Zapata filed a damage suit in the
United States District Court for the Middle District of Florida.
Unterweser, on the other hand, filed suit in the English court and then
filed a limitation action in the Florida federal court, seeking exoneration
or limitation of liability under 46 U.S.C. 185 et seq. (1964). The
foregoing actions were proceedings in the English and American courts
when Zapata moved the federal court to restrain Unterweser from
litigating further in the High Court of Justice pending outcome of
Unterweser's limitation action in the federal court, whereupon
Unterweser moved to stay its own limitation action pending
determination of its suit in the English court. The district court refused
to stay the limitation proceeding and enjoined Unterweser from
proceeding in any other court prior to a determination of the limitation
action. The Fifth Circuit affirmed, holding (I) that the contract's forum
clause did not apply to in rem proceedings and therefore did not compel
the district court to stay proceedings in the limitation action so that the
parties might litigate in England, and (2) that the circumstances
supported the district court's refusal to decline jurisdiction on the basis
of forum non conveniens, and its decision to restrain Unterweser from
proceeding in any other court.205

4. Long-Arm statutes

Trust Company of Georgia v. Italiano2° raised the question of
whether out-of-state endorsers of a promissory note, who were officers of

204. 428 F.2d 888 (5th Cir. 1970).
205. Id. at 894-95.
206. 427 F.2d 1147 (5th Cir. 1970).
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a corporation which purchased and managed real estate holdings in
Georgia and who were personally within that state when they endorsed
the note in connection with the corporation's real estate transactions,
had "transacted" business within the State of Georgia so as to be
amenable to personal service of process under the Georgia Long-Arm
Statute.0 7 The Fifth Circuit affirmed the district court's holding that
service of these defendants was proper under the Long-Arm Statute and
under Rule 4(d) (7) of the Federal Rules of Civil Procedure.20

1

5. Forma pauperis proceedings

Under 28 U.S.C. § 1915(d) 09 the district court has wide discretion in
determining whether a plaintiff in a civil action should be allowed to
proceed in forma pauperis, and in Willard v. United States10 it was held
not to be an abuse of discretion to dismiss as frivolous a forma pauperis
civil action in which the plaintiff sought to raise exactly the same
questions which already had been determined adversely to plaintiff in a
hearing during prior criminal proceedings involving the same parties-a
transcript of which hearing the court had before it.

The forma pauperis procedure authorized by 28 U.S.C. § 1915 and
by Rule 24 of the Federal Rules of Appellate Procedure (i.e., the
granting of leave to appeal in forma pauperis), is applicable only to
appeals infuturo which a party wishes to take or is compelled to defend;
it has no application whatever to appeals which already have been
perfected and determined. It is, in other wbrds, a procedure whereby
leave may be granted to go forward with the appeal without paying
certain fees and other costs; it is not a procedure whereby forgiveness of
costs already incurred may be granted. When forced to apply this
principle in denying appellee's motion in Bryan v. Liberty Mutual
Insurance Co.,211 the court modified what it termed a harsh result by
ordering each party to pay its own costs, as authorized by Rule 39(a) of
the Federal Rules of Appellate Procedure.

207. GA. CODE ANN. § 24-113.1 (Rev. 1959).

208. Rule 4(d)(7) provides in pertinent part that service may be effected "in the manner

prescribed by the law of the [forum] state . . . for the service of summons or other like process upon
any such defendant in an action brought in the courts of general jurisdiction of that state."

209. 28 U.S.C. 1915(d) (1964) provides that the district court may deny leave to proceed in

forma pauperis "if the allegation of poverty is untrue, or if the court is satisfied that the action is
frivolous or malicious."

210. 422 F.2d 810 (5th Cir. 1970).
211. 418 F.2d 486 (5th Cir. 1969).
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6. Consolidation under Rule 65

In Puerto Rico Farm Workers ex rel Vidal v. Eatmon2"2 the lower
court had announced that it was consolidating the preliminary and
permanent injunction hearings only after plaintiff had rested its case,
and thereafter the court refused to admit additional evidence which
plaintiff wanted to present. The Fifth Circuit vacated the lower court's
denial of a permanent injunction. The rule which permits consolidation
of preliminary injunction hearing with full trial on the merits does not
obviate the necessity for giving notice of such consolidation, followed by
a full-scale opportunity to present evidence. Until this opportunity has
been provided there can be no action on the application for permanent
injunction. 2"'

7. Continuances

The granting or refusing of a continuance is a matter of sound judicial
discretion, and in one recent case it was held to be an abuse of that
discretion to deny a request for continuance when the case was a
complicated one, primary counsel was ill, local counsel was relatively
unprepared, and the time for which continuance was requested was
short. 2"'

212. 427 F.2d 210 (5th Cir. 1970).
213. Id. at 211. Although the Fifth Circuit's per curiam opinion appears to place greater

emphasis upon the fact that plaintiff did not consent to the consolidation than upon the lack of
notice, this apparently is the court's way of indicating that since plaintiff did not consent to
consolidation on the basis of the evidence they had already presented it was error to refuse to admit
the evidence plaintiff wanted to present after notice of consolidation had been given.

Rule 65(a)(2) authorizes the court to order consolidation of the preliminary injunction hearing
with the full trial on the merits either "[b]efore or after the commencement of the hearing of an
application for a preliminary injunction. There is no specific requirement that the parties
consent to the consolidation.

214. Smith-Weik Mach. Corp. v. Murdock Mach. & Eng'r Co., 423 F.2d 842 (5th Cir. 1970).
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