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During the calendar year 1970, the United States Court of Appeals for
the Fifth Circuit decided approximately two hundred cases dealing with
federal statutes which govern various aspects of employment and labor
relations. This survey will not attempt to treat each case individually.
Those cases representative of orthodox legal resolution will receive only
general treatment. However, those cases which may have a substantial
impact in a particular area will be more carefully analyzed in an effort to
determine the impact upon Congressional design. The survey has been
subdivided along major legislative lines, consolidating cases for
evaluation under the following general categories: Railway Labor Act,'
Landrum-Griffin Act,' equal employment opportunity under Title VII
of the Civil Rights Act of 1964, 3 Labor Management Relations Act,4
Equal Pay Act, 5 and Fair Labor Standards Act.'

RAILWAY LABOR ACT

The Fifth Circuit, in 1970, decided four noteworthy Railway Labor
Act cases, including a second appearance of the National Airlines mass
discharge case and a clash between the RLA and the First Amendment
to the United States Constitution.

National Airlines, Inc. v. IAM1 reappeared before the Fifth Circuit
again during the 1970 term.' The case arose out of National's mass
discharge of employees who were engaged in a wildcat strike. The Fifth
Circuit had previously reversed the trial court's denial of the temporary
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1. 44Stat. 577 (1926), as amended 45 U.S.C. § 151 (1954).
2. Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 519 (1959), as amended

29 U.S.C. § 401 (1959).
3. 78 Stat. 253 (1964), as amended 42 U.S.C. § 2000e (1970).
4. 61 Stat. 136 (1947), as amended 29 U.S.C. § 157 (1947).
5. 29 U.S.C. § 206 (1966).
6. 52 Stat. 1060, as amended 29 U.S.C. § 201 (1938).
7. 430 F.2d 957 (5th Cir. 1970), cert. denied, - U.S. _ 91 S. Ct. 456 (1971).
8. See Beaird and Sutter, Labor Law and Related Social Legislation, 21 MERCER L. REv. 617-

18 (1970) for a discussion of the "first round."
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injunction sought by the union, held that the mass discharge "exceeded
the permissable bounds of employer self-help under the circumstances," 9

and instructed the district court on remand to "determine the precise
extent to which the carrier exceeded the permissible bounds of self-help,
as defined here, and determine the right of the strikers to reinstatement
accordingly."' 10

On remand, the trial judge took evidence and found that National
could not have hired a new labor force to continue operating if it had not
discharged the strikers en masse and that, since self-help was authorized
to continue operating, no strikers were entitled to reinstatement. In
effect, said the Fifth Circuit on the second appeal, the district court
erroneously considered the premissible limits of self-help to be an issue
for it to determine vel non and the trial court had in effect "reversed" the
Fifth Circuit mandate." The Fifth Circuit, in reversing and remanding
the case again for determination of "whether a. small class of discharged
employees had been replaced,"' 2 held that the illegality of the mass
discharge was conclusively settled on the first appeal and the "law of the
case" did not leave that question open for consideration on remand. 3

In Smith v. Atlantic Coast Line R.R. Co. [now Seaboard Coast Line
R.R.],'4 the district court judgment granting defendants' motion for
summary judgment was affirmed because of the employee's failure to
exhaust his remedies by first submitting his minor grievance to the
appropriate division of the National Railroad Adjustment Board.

In Gray v. Gulf, Mobile & Ohio R.R. Co., the Fifth Circuit held that
an employee's First Amendment "free exercise of religion" rights were
not violated when he was discharged under a "union shop agreement"
for refusal to pay union dues because of his religious objections to union
membership. The appellate court observed:

The primary justification for such an enactment is the policy that all

9. 416 F.2d 998, 1007 (5th Cir. 1969).
10. Id.
II. 430 F.2d at 959-60.
12. Id. at 961. The standard for making such determination was established in United

Industrial Workers v. Board of Trustees of Galveston Wharves, 400 F.2d 320 (5th Cir. 1968), cert.

denied 395 U.S. 905 (1969).
13. Id. at 960.
14. 421 F.2d 1400 (5th Cir. 1970) (per curiam).
15. 429 F.2d 1064 (5th Cir. 1970), cert. denied, -. U.S. - 91 S. Ct. 46 (1971). The trial

and appellate courts both relied upon IAM v. Street. 367 U.S. 740 (1961) and Railway Employees'

Department v. Hanson, 351 U.S. 225 (1956) which construed Section 2, Eleventh, of the Railway
Labor Act, 45 U.S.C. § 152 (1951), as "contemplating compulsory unionism to force employees to

share the costs of negotiating and administering collective agreements, and the costs of the
adjustment and settlement of disputes." 367 U.S. at 764.
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who benefit from the collective bargaining activities of a railroad union
should help to bear the cost of such activities. Thus viewed, the union
dues exacted from all employees as a condition of employment under
union shop agreements simply constitute a "tax" in support of the
collective bargaining efforts of the union.' 6

Gray was not required "to subscribe to any tenets or doctrines of
unionism"' 7 (which would have conflicted with his religious beliefs); he is
only required to pay his "tax" to defray the cost of union representation
of all railroad employees, including him. On the other hand, Gray still
cannot be compelled to contribute to the "propagation of the union
faith;" and any such use over Gray's objection by the union of his
dues-paid to meet collective bargaining costs only-is proscribed by
the Supreme Court's decision in IA M v. Street.'s

In Diamond v. Terminal Ry. Alabama State Docks,'9 the Fifth
Circuit affirmed the district court's enforcement of a National Railroad
Adjustment Board, Third Division, award reinstating with backpay and
all related benefits a discharged employee because the award was not
"without foundation in reason or fact" but was "rationally explainable
as a logical means of furthering the aims of the contract. '20

THE LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT OF 1959

During the 1970 term, the Fifth Circuit decided two cases involving
the LMRDA. Jolly v. Gorman2' concerned the "Trusteeship"
requirements of Title III while Burch v. 1AM 22 dealt with the "Bill of
Rights" provisions of Title I.

In Jolly former officers of Local 5-443, International Woodworkers
of America (IWA) challenged a trusteeship imposed by the International
on the Local during a strike called in violation of a no-strike agreement.
A trustee was appointed on December 7, 1967, following IWA Executive
Board authorization on November 28. Eleven months later a formal
hearing on the trusteeship was held before the Executive Committee at
which time the committee specifically ratified the imposition of the

16. 429 F.2d at 1971-72 (Emphasis added).
17. Id. at 1072.
18. 367 U.S. 740 (1961).
19. 421 F.2d 228 (5th Cir. 1970).
20. Id. at 233, citing Brotherhood of Railroad Trainmen v. Central of Ga. Ry., 415 F.2d 403,

411-12 (5th Cir. 1969), which was analyzed in detail in Beaird and Sutter, Labor Law and Related
Social Legislation, 21 MERCER L. REv. 617, 621-22 (1970).

21. 428 F.2d 960 (5th Cir. 1970).
22. 433 F.2d 561 (5th Cir. 1970).
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trusteeship. The Local claimed that the trusteeship was invalid because
(a) it was not established in accordance with the IWA constitution and
bylaws, (b) it was not established for a purpose allowable under the
L MRDA, and (c) it was not established after a fair hearing.23

With respect to the first claim, Judge Thornberry found that the four
steps required by the IWA constitution to establish a valid trusteeship
had been complied with. In construing LMRDA section 302 he noted
"that when the purpose of the trusteeship is as clearly proper as it was in
this case, precise compliance with the labor organization's constitutional
procedures is not necessarily required as long as there is substantial
compliance consistent with the purposes of the Labor-Management
Reporting and Disclosure Act." 2 4 He added a caveat, however, "that the
purposes of the Act demand that any variation in the procedures set
forth in the labor organization's constitution be only slight and
insignificant, as they were in this case.1 25

The court also had no difficulty in finding that a trusteeship imposed
to end a strike in violation of a no-strike clause is within the statutory
purpose of "'assuring the performance of collective bargaining
agreements or other duties of a bargaining representative.' "26 In so

23. LMRDA § 302, 29 U.S.C. § 462 (1964), provides as follows:
Purposes for establishment of trusteeship.

Trusteeships shall be established and administered by a labor organization over a
subordinate body only in accordance with the constitution and bylaws of the
organization which has assumed trusteeship over the subordinate body and for the
purpose of correcting corruption or financial malpractice, assuring the performance of
collective bargaining agreements or other duties of a bargaining representative, restoring
democratic procedures, or otherwise carrying out the legitimate objects of such labor
organization.

LMRDA § 304(c), 29 U.S.C. § 464(c) (1964), provides as follows:
Presumptions of validity or invalidity of trusteeship.
In any proceeding pursuant to this section a trusteeship established by a labor

organization in conformity with the procedural requirements of its constitution and
bylaws and authorized or ratified after a fair hearing either before the executive board or
before such other body as may be provided in accordance with its constitution and
bylaws shall be presumed valid for a period of eighteen months from the date of its
establishment and shall not be subject to attack during such period except upon clear and
convincing proof that the trusteeship was not established or maintained in good faith for
a purpose allowable under section [302]. After the expiration of eighteen months the
trusteeship shall be presumed invalid in any such proceeding and its discontinuance shall
be decreed unless the labor organization shall show by clear and convincing proof that
the continuation of the trusteeship is necessary for a purpose allowable under section
[302]. In the latter event the court may dismiss the complaint or retain jurisdiction of the
cause on such conditions and for such period as it deems appropriate.

24. 428 F.2d 960, 965 (5th Cir. 1970).
25. Id.
26. Id., quoting from LMRDA § 302, 29 U.S.C. § 462 (1964).



LABOR LA W

doing Judge Thornberry gave notice that the "proper purpose"
provisions of section 302 would not be read niggardly:

[A]lthough Congress listed a few proper purposes for the establishment
of trusteeships, it accepted the practical impossibility of formulating a
precise definition of proper purpose, and thus "proper purpose" is
broadly defined to include the use of a trusteeship in "otherwise
carrying out the legitimate objects of [the] labor organization." By
defining "proper purpose" so imprecisely, Congress deliberately left it
largely to the courts to determine the legality of trusteeships. .

The most significant, and as acknowledged by the court, a very
difficult facet of the decision centered on the question of whether a fair
hearing is an essential prerequisite to the imposition of a valid
trusteeship. While noting that Congress did not specifically state that a
fair hearing is required, the court held, in agreement with two district
courts, 2 that the legislative history and general purposes of the LMRDA
indicate that Congress intended such a requirement. After pointing up
that a fair hearing was required under the common law, Judge
Thornberry reasoned:

The purpose of the trusteeship provisions of the LMRDA was to
prevent abuses of union trusteeships and to require disclosure of the
reasons for union actions in matters touching the governance of local
union affairs, and it would be contrary to that purpose to hold that a
fair hearing is not required for authorization or ratification of a
trusteeship over a local union, because to so hold would mean that in an
important aspect, a union could more easily impose a trusteeship on a
subordinate body after passage of the LMRDA than it could before.
The Act was intended to create additional safeguards against the
arbitrary or abusive use of trusteeships, not to remove those safeguards
already in existence.2 9

The United States Department of Labor, in its Report to Congress on
Union Trusteeships, has also expressed the view that a fair hearing is
required by LMRDA;3

1 however, its rationale appears to have been
based on different reasons:

The Department believes that the provisions in section 304(c) are
indicative of the standards of fairness that Congress felt public policy

27. Id. at 966, quotingjrom LMRDA § 302, 29 U.S.C. § 462 (1964) (citations omitted.)
28. Plentty v. Laborers' Int'l Union of N. America, 302 F. Supp. 332 (E.D. Pa. 1969); Int'l

Bhd. of Tel. Workers, Local 2 v. Int'l Bhd. of Tel. Workers, 261 F. Supp. 433 (D. Mass. 1966).
29. 428 F.2d at 967.
30. U.S. Dep'T OF LABOR, UNION TRUSTEESHIPS (1962).

1971]
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demanded in this area. (Sec. 304(c) denies presumptive validity of a

trusteeship not established in conformity with the procedural
requirements of a labor organization's constitution and bylaws and

authorized or ratified after a fair hearing before the executive board or

such other body as may be provided in the organization's constitution

and bylaws.) Therefore, it is felt that a union having vague

constitutional provisions relative to procedures for the imposition of a

trusteeship must, at least hold a fair hearing before the imposition of

the trusteeship or within a reasonable time thereafter.
This is so because the statute makes clear that a union having very

detailed procedures could not impose a valid trusteeship without

following its procedures. Such procedures necessarily would include a

fair hearing. Therefore, if the Department limited the scope of the 'fair

hearing" clause in section 304(c) solely to the matter of the "18-month

rule of presumptive validity," it would be discriminating against those

organizations that in good conscience have specified the procedures to

be used.3
1

Both the Department of Labor and the Fifth Circuit seem to have

substituted their judgment for that of Congress in ferreting out a

requirement for a fair hearing-the former on a rationale of fairness to

organizations who, in good conscience, make provision for a hearing, the

latter on the basis of pre-LMRDA common law developments. The Act
specifies only two conditions for the imposition of a valid trusteeship.
One is that the trusteeship must be established "in accordance with

the constitution and bylaws of the organization which has assumed
trusteeship over the subordinate body" and the other is that its

imposition must be for a purpose allowable under the Act.32

Furthermore, it is submitted, section 304(c) does not require a fair
hearing since it was intended to deal only with the quantum of proof a
plaintiff contesting the imposition of a trusteeship must introduce. Thus,
if a union, in its constitution or bylaws, makes provision for the holding
of a hearing, section 302 establishes that the hearing must be conducted.
In such a circumstance, to overcome the imposition of a trusteeship, a
plaintiff must, pursuant to section 304(c), show by clear and convincing

evidence that the trusteeship was not established in good faith. If,
however, neither the union's constitution nor its bylaws makes provision
for a hearing, a successful challenge may be had, according to section
304(c), where the plaintiff tenders a preponderance of the evidence. This

31. Id. at 36 (Emphasis supplied).
32. LMRDA § 302, 29 U.S.C. § 462 (1964). For the text of that provision, see note 23.

supra.
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construction of the interrelationship between sections 302 and 304(c) is
clear from the legislative history:

The presumption is available, however, only if the trusteeship was
instituted in procedural conformity with the constitution and bylaws of
the international labor organization and authorized or ratified after a
fair hearing either by its executive board or other body provided in its
constitution. This limitation will encourage the use of fair procedures
within the union. 3

The fallacy of the court's position in Jolly is illustrated by its holding
that a hearing conducted eleven months after the imposition of the
trusteeship met the fair hearing requirement implied from the Act. This
decision is simply further confirmation of an observation made recently
about trusteeship litigation in general:

It should be obvious that for the most part the courts have not
interpreted Title II as a clearly defined legal framework applying to
union trusteeships. On the whole one must conclude that trusteeship
litigation has been extremely result-oriented. If the courts have taken to
heart any Congressional directive, it has been to develop the law of
trusteeships in the same manner they have developed the laws regarding"restraints of trade" and "unfair methods of competition." In other
words, the courts seem to have taken Title III as a directive to decide
cases ex aequo et bono. 4

Burch v. IAM3 5 concerned the summary termination of Burch's IAM
membership and his removal as President and General Chairman of the
Executive Board of District Lodge 145. The IAM claimed that this
action was taken for non-payment of dues and was permissible under its
constitution and section 101(a)(5) of the LMRDA.3 6 Burch's main
contention was that his expulsion and removal were unlawful because the
dues lapsation clause of the IAM constitution was arbitarily and
discriminatorily applied.

In remanding to the district court for further fact finding, Judge

33. I NLRB, LEGISLATIVE HISTORY OF THE LABOR-MANAGEMENT REPORTING AND
DISCLOSURE ACT OF 1959 (1959) (Emphasis added).

34. Beaird, Union Trusteeship Provisions of the Labor-Management Disclosure Act of 1959, 2
GA. L. REV. 469, 525 (1968) (footnote omitted).

35. 433 F.2d 561 (5th Cir. 1970).
36. LMRDA § 101(a)(5),29U.S.C. § 41 l(a)(5) (1964), provides as follows:

Safeguards against improper disciplinary action.-No member of any labor
organization may be fined, suspended, expelled, or otherwise disciplined except for
nonpayment of dues by such organization or by any officer thereof unless such member
has been (A) served with written specific charges; (B) given a reasonable time to prepare
his defense; (C) afforded a full and fair hearing.

1971]
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Simpson appears to have added an equal protection gloss to the
nonpayment of dues exception in 101 (a)(5):

If it is eventually determined by that court that the dues lapsation
clause was arbitrarily and discriminatorily applied with respect to
Burch or that he was otherwise illegally expelled from the union,
appropriate relief should be fashioned .... 37

This construction is clearly in accord with the basic purposes of the
LMRDA.

TITLE VII AND FAIR EMPLOYMENT

In two important decisions during this calendar year, the Fifth Circuit
struggled to reconcile two major Congressional concerns: industrial
peace through arbitration and non-discrimination in employment.

In Culpepper v. Reynolds Metals Co., 38 the Court held in regard to the
90 day filing requirement of Title VII claims that:3 1

[T]he statute of limitations, which has been held to be a jurisdictional
requirement, is tolled"° once an employee invokes his contractual
grievance remedies in a constructive effort to seek a "private settle-
ment" of his complaint.'

The Court rationalized:

We do not think that Congress intended for a result which would
require an employee, thoroughly familiar with the rules of the shop, to
proceed solely with his Title VII remedies for fear that he will waive
these remedies if he follows the rules of the shop or to do both
simultaneously, thereby frustrating the grievance procedure.12

37. 433 F.2d at 566.
38. 421 F.2d 888 (5th Cir. 1970).
39. Title VII, in an effort to discourage "stale" claims, requires the filing of a charge with the

EEOC within 90 days of the alleged discriminatory employment practice. 42 U.S.C. § 2000e-5(d)
(1970).

40. In this case Culpepper on March 28, 1967, was denied an advancement which ultimately
went to a junior white employee because he [Culpepper] had previously been disqualified after a trial
period for a similar position some four years earlier. On April 4, Culpepper timely grieved his
March 28 bid denial pursuant to the applicable labor contract. Over 90 days later, he also filed a
race discrimination charge with the EEOC. The Fifth Circuit observed that time limitations were
designed to penalize only those who sleep on their rights and not those who attempt to settle their
grievances in accordance with the "law of the shop." 421 F.2d at 892.

41. ld.at891.
42. Id. at 891-92. On the other hand, the Court cited with approval King v. Georgia Power Co.,

295 F. Supp. 943 (N.D. Ga. 1968) which held that Title VII remedies being independent of
contractual remedies, there is no prerequisite that an employee exhaust his contractual remedies
before filing an EEOC charge.

[Vol. 22
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The appellate court, having "revived" what might have appeared to
have been an extinguishment of Culpepper's Title VII rights due to his
"late" filing of the EEOC charge, then in dicta indicated the direction in
which it would ultimately travel when the right factual situation was
before it, by citing with approval a Michigan district court decision
(Dewey v. Reynolds Metal Co.)4 3 which held:

Plaintiff should not be penalized for first proceeding with his
contractural remedies through the arbitration process, as preferred and
indeed mandated by the federal labor law. He should retain his rights to
also bring a civil rights action."

The district court decision in Dewey was later reversed45 by the Sixth
Circuit on two grounds: (I) that Title VII had not been violated and (2)
that there had been an election of remedies.

Only five months later the Fifth Circuit was confronted, in Hutchings
v. United States Industries, Inc.," with a case in which the same facts
provided the bases for both a grievance under the applicable collective
bargaining agreement and a racial discrimination complaint under Title
VII: denial of Hutchings' bid for a temporary night leadman position
which was filled with a junior white employee and abolition after
Hutchings' bid for it of a day shift leadman position upon resignation of
the white incumbent. The first grievance was processed to the third step
but not arbitrated and Hutchings filed an EEOC charge within 90 days
after the adverse final decision. The second grievance was processed
through arbitration and the arbitrator's award held that the company
had not violated the labor agreement by not replacing the resigned

43. 291 F. Supp. 786 (W.D. Mich. 1968), denying motion to dismiss Title VII suit where
complainant had first submitted his discharge grievance to arbitration under the labor contract. See
also 300 F. Supp. 709 (W.D. Mich. 1969), decision on merits of Title VI complaint (after adverse
arbitration award) holding that requirement that Dewey choose between job and religious aversion
to Sunday work violated Title VII.

44. 291 F. Supp. at 789. The Michigan trial court also noted a critical fact: "At no time did the
arbitrator deal with the issues presented in this [Title VII] case, that is, the issues relevant to the
Civil Rights Act and the First Amendment." The court continued: "When rights of this type
[statutory and constitutional] are involved, they outweigh the interest of the company-defendant in
avoiding the inconvenience and expense of multiple [arbitration and Title VII] actions." The issue
for trial was later framed as follows: "[Ils the enforcement, by discharge, of compulsory overtime
on Sunday discriminatory when, solely for religious reasons, the person discharged refuses to work
on Sunday or to obtain a qualified replacement?" 300 F. Supp. at 713. The trial court then imposed
a two step burden upon Reynolds: (1) make reasonable accomodations to Dewey's needs (2) unless
such accomodations would cause undue hardship on Reynolds' business. Reynolds had not done
either and, therefore, judgment was entered for Dewey on the merits. Compare Gray v. Gulf, Mobile
and Ohio R.R., 429 F.2d 1064 (5th Cir. 1970), cert. denied .... U.S._ 91 S. Ct. 461 (1971).

45. 429 F.2d 324 (6th Cir. 1970), cert. granted, - U.S..I._.91 S. Ct. 461 (1971).
46. 428 F.2d 303 (5th Cir. 1970).
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leadman with Hutchings in a leadman capacity. Hutchings' EEOC
charge here was filed some 154 days after the allegedly discriminatory
second bid denial but within 90 days after the final arbitration decision.

The district court, 7 on motion by the company, granted summary
judgment in the company's favor on two theories: (1) that Hutchings had
not filed a timely EEOC charge48 and (2) that Hutchings had made a
binding election of remedies by pursuing to final determination the
processing of his grievances through the collective bargaining agreement
grievance arbitration machinery. The Fifth Circuit reversed,
commenting on the second issue:

We begin by recognizing that determinations under a contract
grievance-arbitration process will involve rights and remedies separate
and distinct from those involved in judicial proceedings under Title
VIi. There dissimilarities are clearly seen through a comparison of the
role of the arbitrator in the grievance-arbitration process.4 9

The appellate court then noted that, while

the trial judge is vested with wide discretion in modeling his decree to
ensure compliance with the Act, ... [t]he arbitrator's role in the
grievance-arbitration process, on the other hand, is to carry out the
aims of the agreement that he has been commissioned to interpret and
apply, and his role defines the scope of this authority.50

The court then concluded:

In view of the dissimilarities between the contract grievance-arbitration
process and the judicial process under Title VI I, it would be fallacious
to assume that an employee utilizing the grievance-arbitration
machinery under the contract and also seeking a Title VII remedy in

court is attempting to enforce a single right in two forums. We do not
mean to imply that employer obligations having their origin in Title
VII are not to be incorporated into the arbitral process. When possible
they should be. See generally Gould, Labor Arbitration of Grievances
Involving Racial Discrimination, 118 U. PA. L. REv. 40 (1969). But
the arbitrator's determination under the contract has no effect upon the
court's power to adjudicate a violation of Title VII rights.5 '

Since the Fifth Circuit concludes that different rights are involved in

47. 309 F. Supp. 691 (E.D. Tex. 1969).
48. Culpepper controlled the statute of limitations issues and "tolled" the necessity to file an

EEOC charge while contractual remedies were pursued. 428 F.2d at 313.
49. 428 F.2d at 311.
50. Id. at 312.
51. Id. at 312-13.

[Vol. 22
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the two different proceedings a final arbitration award can never, by its
interpretation, constitute res judicata in a Title VII proceeding.52 There
being two rights, the employee is therefore not faced with an election of
remedies.

It would appear that both the Fifth and Sixth Circuits have decided to
polarize with their respective "easiest" resolutions of what, to an
employer, is a substantial problem deserving a better consideration than
the Fifth Circuit's observation that the employer must simply bear the
cost of dual employee remedies or of what, to an employee, is a
substantial problem deserving better consideration than the Sixth
Circuit's conclusion that an arbitration award is res judicata on the
Title VII issue.

At this point in the Fifth Circuit's jurisprudence, arbitration may be
the road to rapid resolution of a grievable allegation of employment
discrimination, but Title VII is the only way to obtain certainty. Why
should the courts not adopt a Spielberg Manufacturing Co.53 doctrine of
"primary jurisdiction" over employment discrimination complaints in
the "bogged down" federal judicial and administrative systems, but
with deferral to more rapid arbitration of such disputes so long as the

52. The Fifth Circuit, however, never comes to grips, as did the Sixth Circuit in Dewey, with the.
real injustice of this "'two bites at the apple" approach in Hutchings. As the Sixth Circuit noted:

It is clear that if the arbitrator of the grievances had granted an award to Dewey,
instead of Reynolds [or for Hutchings instead of U.S. Industries], the award would have
been final, binding and conclusive on Reynolds. Reynolds would not have been permitted
to relitigate the award in the courts. 429 F.2d at 331.

That appellate further commented:
Where the grievances are based on an alleged civil rights violation, and the parties

consent to arbitration by a mutually agreeable arbitrator, in our judgment the arbitrator
has a right to finally determine them. Any other construction would bring about the
result present in the instant case, namely, that the employer, but not the employee, is
bound by the arbitration.

This result could sound the death knell to arbitration of labor disputes, which has been
so usefully employed in their settlement. Employers would not be inclined to agree to
arbitration clauses in collective bargaining agreements if they provide only a one-way
street, i.e., that the awards are binding on them but not on their employees. Id. at 332.

But see the Dewey case 291 F. Supp. 786 (W.D. Mich. 1968), wherein the district court found that
the arbitrator had not decided the Title VII and first amendment issues. Therefore while arbitration
proceedings like those in Dewey might support a collateral estoppel theory, such proceedings
certainly cannot be res judicata in every Title VII case (assuming that the Sixth Circuit's election of
remedies theory is upheld). In Hutchings, however, the alleged racial and contract contentions were
inextricably interwoven and the arbitrator's decision at least implicitly rejected the grievant's
employment discrimination claim.

53. 112 NLRB 1080 (1955). Arbitrator Harry H. Platt infers the possibility of such an
accommodation, but then backs away from wanting any responsibility for making such decisions.
The Relationship between Arbitration and Title VII of the Civil Rights Act of 1964, 3 GA. L. REV.
398 (1969).
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arbitrator's award not only "draws its essence from the collective
bargaining agreement," 4 but also effectuates the intent of Title VII
according to the current judicial precedent? 55

Under such a system, the aggrieved employee would have all of the

options afforded by the labor agreement and Title VII, appropriately
tolled in accordance with Culpepper. He would not be required to
exhaust his contractual remedies if he preferred the time-consuming Title
VI I procedures. He should also have the opportunity to proceed through
some or all of the grievance procedures and still elect to "pull out" of his
contractual machinery in favor of a Title VII charge. But once an
employee agrees to submit his employment discrimination to

arbitration, an aribtrator's award squarely facing and fairly deciding the
racial discrimination issue should bar any subsequent resort to the
judicial machinery on a theory of collateral estoppel except under the
Enterprise Wheel standard of limited review of the legitimacy of the
award under the contract and under Title VII. The district court,
without substituting its own judgment for that of the arbitrator, could
decide whether the award drew its essence from the contract and whether
it was also consistent with Title VI I. If so, the award should be enforced.

Rejection of the foregoing approach in favor of the oversimplifed,
expensive and time-consuming Hutchings standard will leave the
employer facing the dilemma in which the Sixth Circuit refused in
Dewey to leave him or will force the prudent employer to refuse to
arbitrate any grievance involving an allegation of employment
discrimination which falls within the ambit of Title VII, the Equal Pay
Act, or the Age Discrimination in Employment Act. The union will then
be required to seek from a district court (also having jurisdiction under
Title V I) a determination of whether the dispute should be arbitrated or
processed under Title VII. Surely a district court judgment of
arbitrability would not be imposed only to permit subsequent
relitigation of what was initially held to be within the scope of the
arbitrator's authority. Or would it be?

Communications Workers of America v. Southern Bell Telephone
and Telegraph Co.,56 which held moot a union's claim that fifteen
grievances should have been submitted to arbitration after seven
grievances had been finally settled, five had been withdrawn, and the
company had reconsidered its decision as to the remaining three cases

54. United Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 597 (1960).
55. Cf. Sovern, Section 301 & the Primary Jurisdiction of the NLRB. 76 HARV. L. REV. 529

(1963).
56. 419 F.2d 1310 (5th Cir. 1970) (per curiam).
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with standing offers to arbitrate any of the three, is significant only for
what it did not decide: whether the fifteen female employee grievances
(all of which grew out of company determinations that sex was a "bona
fide occupational qualification" 57 for the jobs involved) could be
submitted to final and binding arbitration or whether the fifteen women
could submit their grievances to arbitration binding only on the
company, while the women enjoyed a second bite at the apple under Title
VI I if the arbitrator's award was not to their liking.5 8

In Taylor v. Armco Steel Corp.,59 Judge Wisdom after originally
distinguishing, relied heavily upon his decision in Whitfield v. United
Steel Workers of America" in rationalizing the Fifth Circuit's theory"'
(expressed in Local 189, Papermakers v. United States)"2 that Title VII
requires judicial correction of "the present [post-Act] effects of past
[pre-Act] discrimination." However, he again distinguished the
Whitfield standard as falling "short of cleansing progression lines of
past discrimination" as may be achieved under Title VII. The district
court's dismissal of the portions of the compalint which attacked the
Armcol3 seniority system was reversed and remanded for trial on the
question of whether the pre-Act system revisions were sufficient to
satisfy the post-Act Title VI I standards.

57. Section 703 of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 (1970), established an
exception to the otherwise applicable provision banning discrimination in employment based upon
sex. See Phillips v. Martin-Marietta Corp., 411 F.2d I (5th Cir. 1969), vacated and remanded,
-_ U.S.-(1971); Weeks v. S. Bell Tel. and Tel. Co., 408 F.2d 228 (5th Cir. 1969). See
generally Beaird and Sutter, Labor Law and Related Social Legislation. 21 MERCER L. REV. 617,
632-33 (1970).

58. Cf. Taylor v. Armco Steel Corp., 429 F.2d 498 (5th Cir. 1970) (Title VII rights and
remedies are in addition to those provided under the National Labor Relations Act, 29 U.S.C.
§ 151 et seq.); Norman v. Missouri Pacific R.R., 414 F.2d 73 (8th Cir. 1969) (Title VII rights and
remedies exclusive of those under Railway Labor Act, 45 U.S.C. § 151. (1954))

59. 429 F.2d 498 (5th Cir. 1970).
60. 263 F.2d 546 (5th Cir. 1959), cert. denied, 360 U.S. 902 (1960). See Beaird and Sutter,

Labor Law and Related Social Legislation, 21 ME RCER L. REV. 617, 644-45 (1970).
61. See Beaird and Sutter, supra, at 640-46. This theory actually originated from neither

Congressional intent nor statutory language, but rather from a student law review note. 80 HARV.
L. REV. 1260 (1967), as "applied" in Quarles v. Philip Morris. Inc., 279 F. Supp. 505 (E.D. Va.
1968).

62. 416 F.2d 980 (5th Cir. 1969), cert. denied, 397 U.S. 919 (1970).
63. Armco was the successor to the Company which by virtue of its earlier seniority system

revision had been vindicated in Whitfield. The effect of the instant decision under Title VII is to
impose upon the successor management not only responsibility for its own post-Act employment
practices but also responsibility for its predecessor's pre-Act practices.
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LABOR MANAGEMENT RELATIONS ACT

Employer Interference With Employee Rights

Section 8(a)(l) of the Labor Management Relations Act 4 proscribes
employer interference, restraint or coercion of employees in the exercise
of their rights to engage in, or refrain from, collective bargaining and
self-organizational activities as guaranteed by Section 7.65 The test which
is generally applied to 8(a)(1) violations is "whether the employer
engaged in conduct which, it may reasonably be said, tends to interfere
with the free exercise of employee rights under the Act."

During the period of this survey the Fifth Circuit considered cases
involving various types of 8(a)(1) violations including such traditional
unfair labor practices as the enforcement of invalid no solicitation
rules,66 employer interrogation of employees,67 employer threats against
employees for engaging in organizational activities, 5 employer promises
of benefits to employees if they rejected the union, 69 and employer
withholding of benefits normally conferred because of employee
engagement in organizational activities.7"

NLRB v. Varo, Inc.71 was representative of employer enforcement of
illegal no solicitation rules. The Board found that the company rule
which prohibited "solicitation on company property for any purpose
• . . at any time" without permission and the company rule which
prohibited employee discussion of unions during work breaks violated
section 8(a)(l). The court concluded:

It is well established that a company rule that prohibits union
solicitation by employees on non-working time is presumptively an
unwarranted impediment to self organization, and may be found

64. 29 U.S.C. § 158(a)(1) (1964).
65. 29 U.S.C. § 157 (1964).
66. NLRB v. Central Power & Light Co., 425 F.2d 1318 (5th Cir. 1970); NLRB v. Varo, Inc.,

425 F.2d 293 (5th Cir. 1970). But cf. NLRB. v. Universal Cigar Corp., 425 F.2d 867 (5th Cir.
1970).

67. NLRB v. Shop Rite Foods, Inc., 430 F.2d 786 (5th Cir. 1970); NLRB v. Standard
Container Co., 428 F.2d 793 (5th Cir. 1970); NLRBv. Texas Industries, Inc., 426 F.2d 812 (5th Cir.

1970); NLRB v. Alco Mining Co., 425 F.2d 1128 (5th Cir. 1970); NLRB v. Universal Cigar Corp.,
425 F.2d 867 (5th Cir. 1970); NLRB v. Varo, Inc., 425 F.2d 293 (5th Cir. 1970).

68. NLRB v. Texas Industries, Inc., 426 F.2d 812 (5th Cir. 1970); NLRB v. Alco Mining Co.,

425 F.2d 1128 (5th Cir. 1970); NLRB v. Varo, Inc., 425 F.2d 293 (5th Cir. 1970); NLRB v. Curtis
Mfg. Co., 421 F.2d 1335 (5th Cir. 1970).

69. NLRB v. Varo, Inc., 425 F.2d 293 (5th Cir. 1970).
70. NLRB v. Dothan Eagle, Inc., 434 F.2d 93 (5th Cir. 1970).
71. 425 F.2d 293 (5th Cir. 1970).
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unlawful unless it is shown that there are special circumstances that
make the rule necessary in order to maintain production or discipline.72

Consequently, the burden was on the company "to demonstrate that
those rules were necessary for production or discipline."73 Since the
company produced no evidence that production or discipline were
interrupted or threatened by the employee's solicitation, the Board's
findings were upheld.

A similar result was reached in NLRB v. Central Power and Light
Company."4 The court found that substantial evidence supported the
Board's finding that a no-solicitation rule was promulgated for the
purpose of discriminating against union activity since no topic of
conversation other than organization was prohibited and the employees
engaged heavily in conversations on all topics. The court noted that "[a]
no solicitation rule that on its face covers work time is presumptively
valid, but only in the absence of evidence that it was not enacted for a
discriminatory purpose.17 5 On the other hand, in NLRB v. Universal
Cigar Corp.,76 the court refused to enforce a Board order overruling a
Hearing Examiner's finding that 8(a)(1) was not violated in the
discharge of an employee for violation of a valid no-solicitation rule. The
court concluded that "despite testimony about turkey raffles and Avon
ladies, there is no substantial evidence for the conclusion of disparate
enforcement or waiver of the rule." 77

During the survey period the Fifth Circuit reviewed several cases
involving employer interrogation of employees regarding their union
activities. 7

1 In NLRB v. Varo, Inc. 71 the court upheld the Board's finding
of coercive employer interrogation regarding organizational activities
noting that "the test is whether the questioning tends to be coercive, not
whether the employees are in fact coerced." ' 0 The court reasoned that all
of the surrounding circumstances must be considered in determining
whether the interrogation would have a coercive effect. To assist in a
determination of the lawfulness of the interrogation, the court stated that
the following factors should be considered:

(1) The history of the employer's conduct and attitude toward its

72. Id. at 297.
73. Id.
74. 425 F.2d 1318 (5th Cir. 1970).
75. Id. at 1323.
76. 425 F.2d 867 (5th Cir. 1970).
77. Id. at 868.
78. See cases cited in note 66 supra.
79. 425 F.2d 293 (5th Cir. 1970).
80. Id. at 298.
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employees; (2) the nature of the information sought-for example, did
the interrogation appear to be seeking information on which to base
action against individual employees; (3) the position or office of the
interrogator in the company's hierarchy; (4) the place and method of
interrogation -was the employee summoned to his boss' office or was
there an atmosphere of "unnatural formality"?; and (5) truthfulness of
the reply."

Similarly, in a per curiam opinion the court in NLRB v. Alco Mining
Co.12 held that there was sufficient evidence to support the Board's
finding that a "foreman's inquiry into union sentiments of the
employees carried the overtone of a threat to the economic security of the
employees and thus tended to coerce."3 The coercive interrogation of
employees was also held to be violative of 8(a)(1) in NLRB v. Texas
Industries, Inc.,A NLRB v. Standard Container Co., 5 and NLRB v.
Shop Rite Foods, Inc."6

A number of the 8(a)(1) cases considered by the Fifth Circuit during
1970 involved employers threatening employees with reprisals if they
chose union representation."7 The decision in NLRB v. Varo, Inc.8 is
illustrative of the impact on the Fifth Circuit of Gissel 9 in the
determination of what constitutes a threat in violation of 8(a)(1). In this
case the company spokesman warned the employees that selecting a
union would be "a futile effort" because no agreement would be reached
short of a strike and that the plant would be closed if replacements for
the striking employees could not be secured. The court noted that the
employer's defense-that the statements were legitimate predictions
about possible disadvantages of unionization-was properly rejected by
the Board. The following standards are to be applied in determining
whether a company's prediction of the possible effects of unionization is
proper and permissible:

[The employer] may make a prediction as to the precise effects he
believes unionization will have on his company. In such a case,
however, the prediction must be carefully phrased on the basis of
objective facts to convey an employer's belief as to demonstrably

81. Id.
82. 425 F.2d 1128 (5th Cir. 1970).
83. Id. at 1130.
84. 426 F.2d 812 (5th Cir. 1970).
85. 428 F.2d 793 (5th Cir. 1970).
86. 430 F.2d 786 (5th Cir. 1970).
87. See cases cited in note 66 supra.
88. 425 F.2d 293 (5th Cir. 1970).
89. NLRB v. Gissel Packing Co., 395 U.S. 575 (1969); see 21 MERCER L. REv. 331 (1970).
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probable consequences beyond his control or to convey a management
decision already arrived at to close the plant in case of unionization.
.. .If there is any implication that an employer may or may not take
action solely on his own initiative for reasons unrelated to economic
necessity and known only to him, the statement is no longer a
reasonable prediction based on available facts but a threat of
retaliation based on misrepresentation and coercion, and as such
without the protection of the First A mendment.0

In contrast to Varo, the court found no violation of 8(a)(l) in NLRB
v. Standard Forge and Axle Co.9 in which the company distributed two
pre-election pamphlets, one of which contained newspaper articles
depicting strike violence. The court determined that the publications
were "permissible, though strong propaganda"92 which, since there was
no misrepresentation in the events depicted, "is nothing more than a
pessimistic prediction of what the employer thought unionism would
lead to. Such predictions, within limits, are allowable. ' 3

The Fifth Circuit also reviewed the legality of an employer's promise
of benefits during an organizational campaign. In Varo the court upheld
the Board's finding that a promise by the plant manager that if money
was all the employees wanted, the employees "don't have to go through
all this trouble [organization] to get it"94 violated the Act.

Protected A ctivities

In NLRB v. Shop Rite Foods, Inc.95 the Fifth Circuit restricted the
application of its decision in NLRB v. R.C. Can Co.96 which had
established guidelines for determining when employees may exercise
their section 7 rights independently of the union of which they are
members. In R.C. Can the Fifth Circuit established the following test:

[I]s the action of the individuals or a small group in criticism of, or
opposition to, the policies and actions theretofore taken by the
organization? Or to the contrary, is it more nearly in support of the
things which the union is trying to accomplish? If it is the former, then
such divisive, dissident action is not protected. [citations omitted] If, on
the other hand, it seeks to generate support for and acceptance of the

90. 425 F.2d at 300-1 (quoting NLRB v. Gissel Packing Co.) (Emphasis added by the court).
91. 427 F.2d 344 (5th Cir. 1970).
92. Id. at 345.
93. Id.
94. 425 F.2d at 298.
95. 430 F.2d 786 (5th Cir. 1970).
96. 328 F.2d 974 (5th Cir. 1964).
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demands put forth by the union, it is protected so long, of course, as the
means used do not involve a disagreement with, repudiation or
criticism of, a policy or decision previously taken by the union . . .
during negotiation. 7

In Shop Rite a group of employees staged a walkout in protest over
the discharge of a fellow employee. The walkout did not have the
approval of the union, and, in fact, the union even informed the company
that the strike was unauthorized. The court distinguished this situation
from R.C. Can in which a strike by a minority group, while not
approved, was not repudiated by the union. In Shop Rite the court noted
that

[t]he union had been given no opportunity even to consider whether
[challenge of an employee's discharge] should be [a union] objective,
and, if an objective but not achieved, whether a strike would be
employed as a weapon.98

In concluding, the court did not completely foreclose the protection of
section 7 to minority groups:

We do not hold that there cannot be circumstances in which an
employee or a minority group of employees may engage, without
reference of the matter to union process, in action which is protected
under section 7 though there is an agreement in force or in the process
of negotiation. 9

However, it is certain that as a result of Shop Rite, "R.C. Can is of
doubtful viability."'1'

The court also considered the issue of protected activities in Crown
Central Petroleum Corp. v. NLRB 1° 1 in which intemperate and
insubordinate remarks directed toward a supervisor by an employee
during a grievance meeting were found to be protected within section 7.
The court stated that a grievance meeting "by its very nature requires a
free and frank exchange of views, and . . . bruised sensibilities may be
the price extricated for industrial peace."'' 2 In reaching its decision, the
court adhered to the standard enunciated in Hugh H. Wilson Corp. v.
NLRB:"03 "[A]s long as the activities engaged in are lawful and the

97. 430 F.2d at 790 quoting NLRB v. R.C. Can Co., 328 F.2d 974, 979 (5th Cir. 1970)
(citations omitted).

98. Id.at791.
99. Id.
100. Id.
101. 430 F.2d 724 (5th Cir. 1970).
102. Id. at 731.
103. 414 F.2d 1345 (3d Cir. 1969).
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character of the conduct is not indefensible in the context of the
grievance involved, the employees are protected under section 7 of the
act."1

0 4

Employer Discrimination Against Employees

Employer discrimination against employees "in regard to hire or
tenure of employment or any term or condition of employment" for the
purpose of encouraging or discouraging union membership is prohibited
by section 8(a)(3) of the LMRA.' °5 In most 8(a)(3) cases decided during
the survey period, charges of employer discrimination were but one part
of overall anti-union conduct by the employer.'06 The issue in almost
8(a)(3) cases is reducible to a resolution of whether employer action as to
an employee was based on legitimate business reasons or for the
employee's union activities.

Dryden Manufacturing Co. v. NLRB' °7 is representative of such
cases. In that case the court denied enforcement of a Board order based
on a finding of violations of 8(a)(1) and (3) by the employer in
discharging an employee. The Board had overruled the finding of the
Trial Examiner that the discharge was based on the employee's three
hour absence from work and lies to his foreman regarding the absence.
The court concluded that "[tihe crux of the difference between the Trial
Examiner and the Board comes in credibility choices." 0

Relying on Universal Camera the court determined that the rule to be
followed is that "the superior advantage of the Trial Examiner in
making credibility choices is not to be disregarded but, on the other
hand, is to be weighed as a factor in considering whether substantial
evidence, on the record considered as a whole, supports a conclusion of
the Board."' ° Applying this standard the court determined that "[t]he
inferences to be drawn from [the employee's] union activity and the
opposition of the employer to the union do not rise to the level of
substantial evidence in the face of the facts surrounding the discharge,
the contemporaneous disciplinary campaign to improve plant
attendance, and the credibility findings of the Examiner."" 0

104. 430 F.2d at 731 quoting Hugh H. Wilson Corp. v. NLRB, 1345, 1355-56 (3d Cir. 1969).
105. 29 U.S.C. § 158(A)(3) (1964).
106. See e.g.. Steves Sash & Door Co. v. NLRB, 430 F.2d 1364 (5th Cir. 1970); Southwest

Latex Corp. v. NLRB, 426 F.2d 50 (5th Cir. 1970); Hicks-Ponder Co. v. NLRB, 424 F.2d 538 (5th
Cir. 1970); NLRB v. S. Beverage Co., 423 F.2d 720 (5th Cir. 1970); Red Arrow Freight Lines v.
NLRB, 423 F.2d 35 (5th Cir. 1970); Dryden Mfg. Co. v. NLRB, 421 F.2d 267 (5th Cir. 1970).

107. 421 F.2d 267 (5th Cir. 1970).
108. Id. at 269.
109. Id.
110. Id. at 269-70.
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Steves Sash & Door, Inc. v. NLRB"'1 is also typical of 8(a)(3)
"pretext" cases. In a per curiam opinion the court framed the issue as
follows: "As usual, there is evidence that the employee was discharged
for good cause unrelated to her union activities; there is also evidence
that the [company] fired the employee because she was an activist for the
union. " ' The court then concluded that "[w]hatever result this Court
might have reached had it been the Board, we must say that substantial
evidence supports the Board's decision.""' 3 A contrary result was
reached in Southwest Latex Corp. v. NLRB"'4 because there was no
showing of knowledge by the company of the employee's union
activities.

Rights Of Strikers

In American Machinery Corp. v. NLRB," ' a case involving the
reinstatement of economic strikers, the Fifth Circuit adopted the
Board's Laidlaw principle approved. by the Seventh Circuit: "When job
vacancies arise as a result of the departure of permanent replacements,
striking employees whose applications are outstanding are entitled to
preference over new applicants."

In American Machinery Corp. following a strike during which the
striking employees had been permanently replaced, the company hired
approximately eighty-five persons none of whom were strikers although
many striking employees had requested reinstatement. Relying on
Fleetwood'"6 and Laidlaw,"7 the court determined that reinstatement was
necessary to protect the employees' right to engage in concerted
activities and that an award of back pay to permanently replaced
employees not reinstated upon the departure of their replacements was
proper.

A similar result was reached in NLRB v. Southern Greyhound

III. 430 F.2d 1364 (5th Cir. 1970).
112. Id. at 1365.
113. Id.
114. 426 F.2d 50 (5th Cir. 1970).
115. 424 F.2d 1321 (5th Cir. 1970). See NLRB v. Alamo Express, Inc., 430 F.2d 1032 (5th Cir.

1970); C.H. Guenther & Son, Inc. v. NLRB, 427 F.2d 983 (5th Cir. 1970). In Alamo Express the
court enforced a Board order based on violations of 8 (a)(i) and (3) by the employer for firing
employees who refused to cross picket lines of another union while making a delivery absent
evidence by the company of hiring employees who would cross the line. The company was ordered
to reinstate the discharged employees and compensate them for wages lost due to their discharge.
In Guenther the court held that it was unlawful for the company to refuse to reinstate economic
strikers to positions vacated by their replacements.

116. NLRB v. Fleetwood Trailer Co. 389 U.S. 375 (1967).
117. Laidlaw Corp., 171 NLRB 175 (1968).

[Vol. 22



LABOR LA W

Lines" ,' in which an employee was discharged who, as a matter of
principle, refused to cross a picket line even though not a member of the
striking union. Relying on Fleetwood the court held:

It follows, therefore, that it was an unfair labor practice in the instant
case for the company to discharge Mrs. Anderson for participation in
an economic strike. She remained an employee under § 2(3) of the Act,
29 U.S.C.A. § 152(3), and was entitled to reinstatement at the
termination of the strike unless the company had some substantial and
legitimate business justification for denying her continued employment.

The court rejected the company's argument that NLRB v. Rockaway
News Supply Co. "2o "erased the well established distinction between the
discharge of an economic striker-an unlawful action-and the
employer's right to permanently replace such an employee-a lawful
action."' 2' Rockaway was found to be inapplicable to these facts.

Settlement Agreements

The decisions of the Fifth Circuit during the period of this survey
solidified the conditions under which a settlement agreement will be
reopened. In News-Texan, Inc. v. NLRB12 2 a settlement agreement
between the Board and News-Texan was set aside because of a speech
given by the employer's president to the employees following the
publication of the settlement agreement. Copies of the speech were also
distributed to the employees. The speech according to the court "was
calculated to decimate the crucial terms of the settlement. News-Texan
made it plain to their employees that they would not have accepted the
material provisions of the settlement except that these provisions were
meaningless and in reality required nothing of the company."' 23 The
court distinguished this situation from Bangor24 and NLRB v.
Teamsters and Chauffeurs Union25 in that in those cases the employer's
supplementary notice did no more than "state the administrative
reasons which have always been considered strong imputations for
settlement" whereas "in this case the supplementary notice nullified the
settlement agreement." 26

118. 426 F.2d 1299 (5th Cir. 1970).
119. Id. at 1302.
120. 345 U.S. 71 (1952).
121. 426 F.2dat 1302.
122. 422 F.2d 381 (5th Cir. 1970).
123. Id. at 385.
124. NLRB v. Bangor Plastics, Inc., 392 F.2d 772 (6th Cir. 1967).
125. 241 F.2d 428 (7th Cir. 1957).
126. 422 F.2d at 385.
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NLRB v. Southeastern Stages, Inc.' involved inter alia the question
of whether the Board could properly set aside a settlement and find a
presettlement violation of section 8(a)(1). Noting the Supreme Court
decision in Wallace Corp. v. NLRB,' 12 the court recognized that "a
settlement agreement can be set aside and presettlement violations
found, when there has been a breach of the agreement, or when there has
been a subsequent independent violation of the Act by a party to the
agreement."' 29

Refusals to Bargain

Refusal to bargain cases, alleging violation of Section 8(a)(5),
generally fall into two broad categories: first, those cases involving a
pure refusal to bargain with a certified representative or involving an act
or omission inconsistent with the duty to bargain; and, second, those
cases involving a refusal to bargain in order to obtain judicial review of
some Board action during representation proceedings.

During the survey period the Fifth Circuit reviewed several cases
involving violations of section 8(a)(5) which imposes on the employer the
duty to bargain as to the terms and conditions of employment. 3 0 In
NLRB v. Dothan Eagle, Inc. 131 the court upheld the Board's finding that
the company's unilateral withholding of a standard wage increase
violated 8(a)(5). The court concluded that:

The periodic increases were such an integral part of the structure of
compensation that the refusal to continue these increases was in effect a
denial of benefits which the employees had every reason to expect. In
such circumstances there is no doubt that the employer has coerced the
employees in violation of § 8(a)(l).and refused to bargain in good faith
as required by § 8(a)(5).132

Similarly, in NLRB v. J.H. Bonck Co.133 the employer's unilateral
change in the conditions of employment, the subject of current
negotiation, prior to reaching an impasse with the union was found to

127. 423 F.2d 878 (5th Cir. 1970).
128. 323 U.S. 248 (1944).
129. 423 F.2d at 880.
130. See NLRB v. Dothan Eagle, Inc., 434 F.2d 93 (5th Cir. 1970); NLRB v. Texas Indus.,

Inc., 426 F.2d 813 (5th Cir. 1970); NLRB v. J.H. Bonck Co., 424 F.2d 634 (5th Cir. 1970);
American Seating Co. v. NLRB, 424 F.2d 106 (5th Cir. 1970); NLRB v. Southern Beverage Co.,

423 F.2d 720 (5th Cir. 1970).

131. 434 F.2dat434.
132. Id. at 14.
133. 424 F.2d 634 (5th Cir. 1970).
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constitute a refusal to bargain in violation of 8(a)(5). In American
Seating Company of Mississippi v. NLRB'34 the court enforced the
Board's order which contained a finding that the employer violated
8(a)(5) by withdrawal, without good cause, of a contract proposal
tentatively agreed to by both the employer and the union and by
insistance of union ratification of a contract before the company would
agree to it.

The decisions of the Fifth Circuit during the survey period involving
the issuance of bargaining orders based on card majorities reflect the
difference between the standard applied by the Fifth Circuit and the
standard utilized by the Board. In NLRB v. American Cable Systems,
Inc. 3 the court refused to enforce a 1969 bargaining order issued by the
Board based on 1965 employer violations of section 8(a)(1) and (3). The
court stated:

The Board's original findings were inadequate under the teachings of
Gissel and the case had to be remanded to the Board for further
findings. We think that on remand the Board should have taken the
opportunity to consider the then existing situation at American Cable
to determine whether the electoral atmosphere was still so
contaminated that a bargaining order was then justified. 136

Furthermore, the court noted that the Supreme Court in Gissel clearly
indicated that "a bargaining order issued on the basis of a card majority
is not the preferred method of establishing a union's representative
status' 3 7 and, consequently, "no bargaining order should be issued
unless at the time the Board issues such an order it finds the electoral
atmosphere unlikely to produce a fair election."'" Thus, the Fifth
Circuit primarily focuses on whether the "present conditions are
sufficiently antiseptic for an election,"' 39 not whether the issuance of a
bargaining order would have been proper immediately following the
employer's violations of the Act.140

In another case involving the issuance of a bargaining order, NLRB v.
Li'l General Stores, Inc.,' the union upon obtaining a card majority

134. 424 F.2d 106 (5th Cir. 1970).
135. 427 F.2d 446 (5th Cir. 1970).
136. Id. at 448 (Emphasis added).
137. Id.
138. Id.
139. Id. at 449.
140. See NLRB v. Alco Mining Co., 425 F.2d 1128 (5th Cir. 1970). In Alco the court denied

enforcement of a bargaining order and remanded the case for express findings by the Board as to
Gissel criteria enumerated in NLRB v. American (able Sysiems, Inc.. 414 F.2d 661, 668-69 (5th
Cir. 1969).

141. 422 F,2d 571 (5th Cir. 1970).
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petitioned for an election-which the union lost-rather than demanding
representation based on the card majority as it could have done. The

court denied enforcement of the bargaining order issued by the Board
and remanded the case to the Board for determination of the employer's
knowledge of the card majority. The court reasoned that "[w]ithin the

general rationale of Gissel, if the employer knew when the election was

requested that the Union held cards representing a majority of the
employees we would not hesitate . . to enforce the order to bargain as

being the best, if not the only, way to preserve the purposes of the
Act. 4 ' [since] . . . the Company could not have been prejudiced by a

failure to present the cards, if, in fact, it acted with knowledge of their
actual existence." 43

In NLRB v. Zayre Corp.,4
1 the Fifth Circuit affirmed the Board's

determination that Zayre was a "successor" to the bargaining
obligations of a predecessor discount shopping mart, applying the rule of

John Wiley & Son, Inc. v. Livingston 4 5 and distinguishing its own
NLRB v. Alamo White Truck Service, Inc.' case. The appellate court
held:

Whether significant, or decisive, changes in internal organizational
practices or policies might have a critical bearing on the appropriate
unit, they did not affect the nature of the operations as that of a retail
discount house, whether under Masters' or Zayre's name. The Board's
conclusion that Zayre was the successor to Masters' obligation to
bargain was clearly justified.'47

Thus, in Zayre, the appellate court has continued to insist that successor
employers bargain with the predecessor employer's employees where
nothing has changed with respect to the nature of the business operations
before and after a merger or asset acquisition except organizational
policies.

142. Id. at 575.
143. Id. at 575-76.
144. 424 F.2d 1159 (5th Cir. 1970).
145. 376 U.S. 543 (1964).
146. 273 F.2d 238 (5th Cir. 1959). Alamo White was primarily distinguished on the basis of the

fact that the nature of the successor enterprise had radically changed, viz., the successor was

primarily in the service business rather than in the sales business as was the predecessor. See 424

F.2d at 1163-64.
147. Id. at 1164. The court observed:

We do not rule out the possibility that in some succession cases the successor will so

modify the prior unit that its identity will be destroyed, with the result of the transferee

not being bound as a successor. But this is not such a case.
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Judicial Review of Representation Questions

During the calendar year, the Fifth Circuit decided at least 15
significant cases dealing with interesting representation problems. Citing
its earlier decision in NLRB v. Smith Industries, Inc.,' the Fifth Circuit
recognized the "utility" of the Section 8(a)(5) violation "in order to test
the validity of the certification."'' 19 In at least six different cases,' 50 the
appellate court reiterated its Smith Industries standard for obtaining
post-election review of a representation proceeding: "The objecting
party must supply prima facie evidence, presenting substantial and
material factual issues which would otherwise warrant setting aside the
election;'"' otherwise, the Board may grant General Counsel's motion
for judgment on the pleadings. 52

This year the post-election representation proceeding "test" cases
consisted of nine major types.

"Appropriate Unit" Cases

In NLRB v. Fidelity Maintenance & Construction Co.,'3 the Fifth
Circuit concluded that, by designating 170 employees at a particular
plant as the appropriate unit and excluding 80 other employees working
at two other physically separated plants who might also have been
logically included, the Board did not abuse its discretion because:

[I]n many cases there is no 'right' unit, and the Board is faced with
alternative appropriate units. The Board's choice among these will not
be disturbed unless the choice has been made in a manner violative of
the statute." 4

Supervisor Participation in Campaign

In NLRB v. Decatur Transfer & Storage, Inc.5 5 the appellate court
refused to void an election for supervisory participation where the

148. 403 F.2d 889 (5th Cir. 1968).
149. NLRB v. Titche Goettinger, 433 F.2d 1049-50 (1970).
150. Id.; Fowes v. NLRB, 431 F.2d 417 (5th Cir. 1970); NLRB v. Decatur Transfer & Storage,

Inc., 430 F.2d 763 (5th Cir. 1970); NLRB v. Texas Industries, Inc., 436 F.2d 813 (5th Cir. 1970);
Frito-Lay, Inc. v. NLRB, 422 F.2d 169 (5th Cir. 1970); Amax Aluminum Extrusion Products, Inc.
v. N LR B, 421 F.2d 394 (5th Cir. 1970). See generally N LR B v. Golden Age Beverage Co., 415 F.2d
26 (5th Cir. 1969) (exhaustive classification and collation of recent post-election hearing cases).

151. 422 F.2dat 171.
152. 426 F.2d at 814; 421 F.2dat395.
153. 424 F.2d 707 (5th Cir. 1970).
154. Id. at 709, citing NLRB v. Quaker City Life Ins. Co., 319 F.2d 690, 693 (4th Cir. 1963).
155. 430 F.2d 763, 765 n.4 (5th Cir. 1970).
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employer had allowed a known supervisor to vote without challenge
after that man had been presumably used as a "sleeper" to infiltrate the
union campaign movement.

Pending Section 8(a)(2) Charge and Election

The Fifth Circuit enforced a Board bargaining order after holding, in
NLRB v. Keller Aluminum Chairs Southern, Inc. 56 that the fact that an
outstanding Section 8(a)(2) order 57 was pending against the losing union
and the Company did not "taint" the election by giving the previously
unassisted union (Steelworkers) an advantage over the former
"sweetheart" union (Hod Carriers) because the discretion as to selection
of a proper time for holding an election belongs to the Board under
Section 9(c). 51

Contract Bar Rule

In NLRB v. Martin Building Material Co.,' 9 the Court held that,
where a contract between the company and Laborers Local 1229 in force
at the time of an election directed by the Board on the petition of
Teamsters Local 568 contained a dues checkoff provision illegal in
duration, the "contract bar" rule did not apply. The Board certification
of the Teamsters was, therefore, upheld and the Board order that the
Company bargain with the Teamsters rather than the Laborers was
enforced.

Campaign Propaganda Misrepresentations

The Fifth Circuit was called upon in NLRB v. Southern Foods, Inc. 60

to decide "whether the union's eleventh hour pre-election letter
contained false or misleading statements which contaminated the
laboratory conditions and rendered the certification election invalid."16'
It was also called upon to decide the same issue in S.H. Kress & Co. v.
NLRB.' 62 In both cases, the court rejected union and Board contentions

156. 425 F.2d 709 (5th Cir. 1970).
157. The Steelworkers won the election herein disputed while the Company and the other union

party to the election were bound by an order barring Company assistance to the losing union, Hod
Carriers' Local 666.

158. 29 U.S.C. § 159(c) (1959). The Board had invoked its privilege to decide whether the
possibility of undesirable consequences overwhelms the obvious advantages of securing an early
resolution of representation questions, Carlson Furniture Indus., Inc., 157 NLR B 851, 853 (1966).

159. 431 F.2d 1246 (5th Cir. 1970).
160. 434 F.2d 717 (5th Cir. 1970).
161. Id. at 719.
162. 430 F.2d 1234 (5th Cir. 1970).

[Vol. 22



LABOR LA W

that the particular statements were merely "puffing"'' 1
3 and set aside the

Board orders certifying the respective elections. While reiterating that
the burden of proof still lies heavily upon the objecting party," 4 the court
noted in Southern Foods.

Relying on the Board's previous pronouncements, this Court has
devised a clearer, more certain test for evaluating questionable
campaign communications: (I) whether there has been
misrepresentation of a material fact; (2) whether the misrepresentation
came from a party who was in an authoritative position to know the
truth or who had special knowledge of the facts; (3) whether the other
party in the election had adequate opportunity to reply and to correct
the misrepresentation, Pepperell Mfg. Co. v. NLRB, 5 Cir. 1968, 403
F.2d 520, 523; see NLRB v. Bill's Institutional Commissary Corp., 5
Cir. 1969, 418 F.2d 405, 407; National Cash Register Co. v. NLRB, 5
Cir. 1969, 415 F.2d 1012, 1016. Recently this court added a fourth
element to the test: whether the employees had independent knowledge
of the misrepresented fact, so that they could effectively evaluate the
propaganda. 1

6 5

Eligibility to Vote

In four Permian Basin, Texas, oil drilling company cases, 66 the
appellate court upheld the Board formula for voting eligibility of
"roughnecks" on highly transient rigs to be, in addition to those
normally eligible by appearance on the last payroll list immediately
before the election:

[A]il roughnecks who have been employed by the employer for a
minimum of 10 working days during the 90-calendar-day period
preceding the issuance of our Decision and Direction of Election herein,
and who have not been terminated for cause or quit voluntarily prior to
the completion of the last job for which they were employed .... 17

163. 430 F.2d at 1238. Judge Dyer, in Southern Foods, commented: "Apparently 'puffing' is a
new term in the Board's lexicon; its usage has been more common in used car lots than in Board-
supervised elections."

164. "[S]pecific evidence is required, showing not only that the unlawful acts occurred, but also
that they interfered with the employees' exercise of free choice to such an extent that they materially
affected the results of the election." NLRB v. Golden Age Beverage Co., 415 F.2d 26 (5th Cir.
1969).

165. NLRB v. Southern Foods, Inc., 434 F.2d 717, 720 (5th Cir. 1970).
166. NLRB v. Tri-Service Drilling Co. and NLRB v. Brohaney Drilling Co., 432 F.2d 1271

(5th Cir. 1970), (consolidated cases) cert. denied, _U.S. - 91 S. Ct. 941 (1971); NLRB v.
Rod-Ric Corp., 428 F.2d 948 (5th Cir. 1970), cert. denied. __ U.S. __ (1971); NLRBv. Hondo
Drilling Co., 428 F.2d 943 (5th Cir. 1970).

167. 428 F.2d at 945.
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To reach this result, the Court reaffirmed its eligibility standard as
established in Shoreline Enterprises of America, Inc. v. NLR B:

Eligibility to vote depends on whether an employee is sufficiently
concerned with the terms and conditions of employment in a unit to
warrant his participation in the selection of a collective bargaining
agent. 9

The Court concluded that "those who could reasonably anticipate
future employment with the company" considered in the light of the
Company's re-employment policies and of the "roughnecks" recent
history of substantial employment with the Company should be eligible
to vote. 170

The Fifth Circuit rejected the drilling company contentions that
Board application of this formula without complying with the rule-
making requirements (notice and hearing) violated the Administrative
Procedure Act. 7 ' The Court also noted that Excelsior Underwear, Inc. 7

does not apply to unions so the drillers were not entitled to name and
address lists of the "roughnecks."' 73

Threats by Union Advocates

In Fones v. NLRB, 174 the Fifth Circuit enforced an order to bargain in
the face of pre-election threats made against anti-union advocates on the
theory that "such threats emanating from rank-and-file employees,
without official status in the union, were neither attributable to the union
nor so aggravated in character as to create a general atmosphere of fear
precluding a free expression of choice."' 175 The Court apparently
disregarded, in Fones, the principle it has previously established in
Hometown Foods, Inc. v. NLRB 17 and NLRB v. Southland Paint

168. 262 F.2d 933 (5th Cir. 1959).
169. Id. at 944 (Emphasis added).
170. 428 F.2d at 946.
171. 5 U.S.C. § 553 (1966). Cf. NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969);

American Machinery v. NLRB, 424 F.2d 1321 (5th Cir. 1970).
172. 156 NLRB 1236 (1966).
173. 428 F.2d at 951.
174. 431 F.2d at 417 (5th Cir. 1970).
175. Id. at 419; this was the Regional Director's justification for denying the Company's

objections to the election. Moreover, the Company was never allowed a hearing at any step of the
representation proceedings and then was found by the Court not to have met its burden of proof. Id.
at 420.

176. 416 F.2d 392 (1969).
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Co. ': Though the struggle is between labor and management, the right
belongs to the employees to select or reject a collective bargaining
representative free from threats from any source which might affect the
"laboratory conditions" under which the election should be held.,,

Void and Challenged Ballots

In an important decision 79 elevating legislative intent over
administrative discretion, the Fifth Circuit held that the Board had erred
in voiding three ballots which controlled an election in the union's favor.
The court observed:

The three contested ballots unmistakably show an unambiguous,
legible "NO," albeit its appearance on the blank side of the form.
Additionally, as already indicated, two of the voters whose ballots were
voided voluntarily submitted affidavits to the Regional Director,
declaring their intention to vote against the Union. The intent to reject
union representation is clear, considering that the only question asked
on the ballot is, 'Do you wish to be represented for purposes of
collective bargaining by Retail, Wholesale and Department Store
Union, A FL-CIO." Accordingly, the three votes should have been
recorded for the Employer.18

Board Agent Election Misconduct

Distinguishing the landmark decisions of both Board' 8 ' and Fifth
Circuit," 2 the Court in NLRB v. Dobbs Houses, Inc. 8 3 enforced the
Board bargaining order with the comment that "[a]n employer cannot
through his agent lead the Board Agent to make improper statements
and then rely on such statements to void the election without showing
prejudice."'" 4 It would appear that the entrapment theory is the only
thing that could offset tape recorded evidence that the Board agent in
response to a question by the company's election observer had said to

177. 394 F.2d 717 (1969).
178. See Beaird and Sutter, Labor Law and Related Social Legislation, 21 MERCER L. REV.

617, 668 (1970).
179. NLRBv. Titche Goettinger Co., 423 F.2d 1045 (5th Cir. 1971).
180. Id. at 1051.
181. Athbro Precision Engineering Corp., 166 NLRB 116 (1967). Seealso Austill Waxed Paper

Co., 169 NLRB 169 (1969). "And the Agent's improper actions were not as public as those in
A thbro.'"

182. Delta Drilling Co. v. NLRB, 406 F.2d 109 (5th Cir. 1969). Delta Drilling was a consent
election while Dobbs Houses agreed only to a contested election somehow entitling the latter to a
lesser degree of confidence in the impartiality of the Board process.

183. 435 F.2d 1219 (5th Cir. 1970).
184. Id. at 1224.
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company and union election observers during the voting process: (I) that
the union represented about 20 places and was trying to get more; (2)
that he felt the union would win at Dobbs Houses; and (3) that it would
do the people a lot of good. Whether or not such comments, elicited or
unsolicited, impugn the Board's election standards sufficiently to
prejudice the election outcome and thereby necessitate setting aside the
election, they do destroy confidence in Board impartiality and should
simply never occur!

Miscellaneous

As forecast in last year's survey, 5 the Fifth Circuit this calendar year
appears to have frequently used its new summary disposition procedures
in the labor law field.

Prohibited Strikes and Boycotts [8(b)(4)I

In NLRB v. Local 272, International Association of Bridge,
Structural and Ornamental Iron Workers8 ' the Fifth Circuit in a per
curiam opinion enforced a Board order that Local 272 cease and desist
conduct determined to be violative of sections 8(b)(4)(i)(ii)(B) and (D) of
the National Labor Relations Act. 87 In a prior decision the Board had
awarded certain pre-cast installation to employees represented by the
Carpenters Union.' 8 Upon learning of this assignment, members of
Local 272 walked off of their jobs at one jobsite and the Local's business
manager threatened a neutral contractor who was not a party to the
jurisdictional dispute. At another jobsite Local 272 members picketed
with signs stating that the employer "pays substandard wages to
employees doing [pre-cast] Iron Workers' work." At another jobsite
when members of the carpenters union reported to perform this work,
Local 272 members left their jobs reporting that they were sick.

The court rejected Local 272's claim that its conduct was lawful
because the immediate objective of the picketing was to raise the
substandard wages of the carpenters who performed the pre-cast work.
The court noted that "[t]he Act states that the conduct is unlawful if 'an
object' of the picketing is to force the reassignment of the disputed work.
The Iron Workers Union admits that 'the ultimate objective which the

185. See Beaird and Sutter, Labor Law and Related Social Legislation, 21 MERCER L. REV.
617, 674 (1970).

186. 427 F.2d 211 (5th Cir. 1970).
187. National Labor Relations Act § 8(b)(4)(iii)(B.D), as amended 29 U.S.C. § 158

(b)(4)(i,ii)(B.D) (1969).
188. 172 NLRB 19 (1969).
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union seeks to achieve in the future is the acquisition of the work for its
own members ... ' The record supports the Board's finding that
a more immediate objective was to force . . . an assignment of the pre-
cast work to its members.' "'8

In another decision involving section 8(b)(4)(i)(ii)(B), the court in
Auburndale Freezer Corp. v. NLRB9 0 was faced with the question of
whether a public cold storage warehouse in which the primary employer
stored products constituted a common situs.'9' Auburndale Freezer
Corp. (Auburndale) is the sole owner of a public cold storage warehouse
at Auburndale, Florida. Cypress Gardens Citrus Products (Cypress), the
primary employer in the dispute, operates citrus processing facilities
about six miles from Auburndale and had a contract with Auburndale
for the storage of citrus concentrate. Approximately ten percent of
Auburndale's storage space was leased to Cypress. No Cypress
employees work at the warehouse as the loading and unloading of its
trucks is performed by employees under contract with Auburndale.
Cypress, after a breakdown in bargaining negotiations, was struck by
Local 6991 of the United Steelworkers who began picketing at
Auburndale.

The Trial Examiner concluded that the picketing was in violation of
section 8(b)(4)(i) and (ii)(B) of the Act.' 2 A majority of the Board [3-2]
disagreed, finding that "Cypress' activities at Auburndale constituted
an integral part of the Cypress production process and that the
warehouse, 'to the extent [it] is a part of the Cypress operation'
constituted a common situs." The Board further concluded that the
warehouse picketing conformed with Moore Dry Dock requirements for
legitimate common situs picketing."'9 The Fifth Circuit reversed, holding
that the "only substantial object" of the picketing was to shut down
operations at the warehouse,'94 and that "the inescapable effect of the

189. 427 F.2d at 213.
190. 434 F.2d 1219 (1970).
191. Judge Coleman writing for the majority of the court disclaimed that the decision was

decided on this issue:
[O]n the undisputed facts in this record we are of the opinion that this case may not
properly be decided on strained or ephemeral extensions or constructions of situs, applied
out of context. The subsidiary question of situs may not obliterate the major question: on
the undisputed facts, did the picketing at Auburndale violate the statute? Id. at 1226-27.

However, Judge Wisdom dissenting found that "the warehouse was a common situs for purposes
of Section 8(b)(4)(B) of the Act. As I see it, therefore, the picketing at that situs was lawful primary
activity under Section 8(b)(4)(i) and (ii)(B) of the Act." Id. at 1229.

192. Id. at 1224.
193. Id. at 1225.
194. Id. at 1228.
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Board decision would be to inject a public warehouse operator, and
other employers who use his facilities, into the labor disputes of all
customers.""'

Judge Wisdom, dissenting, found sufficient "factors establishing the
presence of the primary employer at the warehouse to justify the Board's
conclusion that the warehouse was a common situs."' 96 His conclusion is
based on the presence of Cypress' products at Auburndale and the
"close relationship of the warehousing operation to the Cypress
production operation as a whole."

Section 303

Section 303 of the Labor Management Relations Act"97 permits any
person injured in his business or property as a result of an 8(b)(4)
violation to bring an action to recover the damages he has sustained,
plus the cost of the suit. Four of the five section 303 cases heard by the
Fifth Circuit involved violations of section 8(b)(4)(i)(ii)B, and one
involved a violation of 8(b)(4)(D).,In Gulf Coast Building & Supply Co.
v. IBEW, Local 4801g1 the union~claimed that the sole purpose of its
picketing at a shopping center construction site was to pressure the
electrical subcontractor into meeting the area scale and standards. The
jury found, however, that an object of the picketing was to force the
prime contractor into severing its ties with the non-union subcontractor.
The Fifth Circuit affirmed the findings that a secondary boycott had
been committed despite the union's compliance with the Moore Dry-
dock guidelines. The court concluded:

Formal compliance with [Moore Drydock] guidelines, however, does
not mean that picketing with a secondary object can be done lawfully,
for there remains for the trier of fact in section 303 cases, as for the
Labor Board in unfair union labor practice cases, the determination
whether picketing has gone beyond the union's avowed primary
purpose. 99

In a per curiam opinion the court in H.L. Robertson & Associates,
Inc. v. Plumbers Local Union No. 51920 affirmed the district court's

195. Id. at 1236.
196. Id.
197. 29 U.S.C. § 187 (1969).
198. 428 F.2d 121 (5th Cir. 1970).
199. Id. at 125. The union had asserted that the primary purpose of the picketing was to

pressure the primary employer into meeting the area scales and standards. The Board found that the
picketing went beyond the avowed primary purpose and was aimed at Gulf Coast, with the object of
forcing Gulf Coast to replace the primary employer as the electrical subcontractor.

200. 429 F.2d 520 (5th Cir. 1970).
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holding that the Labor Board's determination of illegality [unlawful
secondary activity] was res judicata regarding the issue of Local 5 19's
[Section 303] liability to Robertson. The court noted that "the record in
this case shows that the Board conducted a full hearing on the issue of
the legality vel non of Local 519's activities at the jobsite, with the
present parties represented at that hearing by counsel."2 '' Furthermore,
the court upheld the district court's award of damages to Robertson in
the amount of $4,506.96 which represented the legal costs incurred by
Robertson in its participation in the unfair labor practice proceedings
before the Board and court of appeals.

In Abbott v. Local No. 142, United Association of J & A "20 the court
upheld an award under section 303 for travel expense, cost of signs at the
jobsite, attorney's fees, and lost profits. The measure of the lost profits
was the difference between the actual profit on the construction project
picketed and the average profit made by the plaintiff on other contracts
performed over a three-year period.

A determination of the neutrality of a secondary employer was
presented in Vulcan Materials Co. v. United Steelworkers of A merica. 2°3

Vulcan Materials operated a slag plant which was contiguous to a
concrete plant which Vulcan had recently sold to Forman Ready-Mix
Company. Prior to the sale the employees of both plants had been
represented by unions and covered by the same collective bargaining
agreement. Shortly after the sale the contract expired and the Forman
employees struck after failing to come to an agreement with the
company. The union placed a picket line across an access road leading to
both Forman's and Vulcan's plants even though separate gates had been
designated for the employees of the two companies. During the strike no
Vulcan employee, except supervisory personnel, crossed the picket line to
come to work and Vulcan's plant was virtually shut down during the
strike. The Fifth Circuit affirmed the district court's finding that Vulcan
was a neutral secondary employer distinguishing the case from Truck
Drivers & Helpers, Local 728 v. Empire State Express,204 which is a
classic example of a "straight line operation." The court also found that
both the local and international union were acting in concert, and,
therefore, both were responsible for the conduct of their agents and each
other's agents.20 5

201. Id. at 521.
202. 429 F.2d 786 (5th Cir. 1970).
203. 430 F.2d 446 (5th Cir. 1970).
204. 293 F.2d414(5thCir. 1961).
205. Id. at 457.
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In Construction Employer's Association of Texas v. International

Union of Operating Engineers, Local 450206 a damage award resulting

from an illegal jurisdiction strike was upheld. The court concluded that
the fact that the in-union honored the picket line did not support the
defendant-union's contention that there was no real inter-union
dispute.

207

Organizational or Recognitional Picketing

Section 8(b)(7) of the Act 20 makes it an unfair labor practice for a
labor organization, in specified situations, to picket or threaten to picket
for "an object" of "forcing or requiring" an employer to recognize or
bargain with it, or employees to accept it, as the bargaining
representative, unless the labor organization is currently certified as the
employees' representative. In NLRB v. Seafarers International Union, 9

the Fifth Circuit enforced a Board order -enjoining the Seafarers
International Union (SIU) from picketing with a recognition object
without having filed a 9(c) petition within thirty days. Because of falling
revenues from its elevator operation, the predecessor employer leased the
elevator to Port Richmond for five years. At that time SIU was certified
by the NMB under the Railway Labor Act to represent inside
employees. The predecessor employer fired all of the employees prior to
leasing the facilities and SUI began picketing when Port Richmond took
over. The court rejected SI U's argument that its picketing was protected
since it was the currently certified bargaining representative.

The court noted that the successor employer doctrine enunciated in
John Wiley & Sons v. Livingston2 0 depends on substantial similarity of
operation and continuity of identity when the second employer takes
over. Although it may not necessarily be determinative, the finding of
similarity of operation and continuity depends, at least in part, upon
whether there is a change in the personnel of the employee unit. Since
only one of the old employees was hired by Port Richmond, although all
were invited, and since there was no record of anti-union animus in the
charge over, Port Richmond was not a successor employer under
Wiley. 2t '

206. 427 F.2d 230 (5th Cir. 1970).
207. Id. at 233.
208. 29 U.S.C. § 158(b)(7) (1969).
209. 422 F.2d 59 (1970).
210. 376 U.S. 543 (1964).
211. 422 F.2d at 62.
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Section 301, National Labor Relations Act'

During calendar year 1970, the Fifth Circuit handled seven
noteworthy Section 301 cases.

In Teamsters Local Unions 745 et al. v. Braswell Motor Freight
Lines, Inc.,2"2 the Fifth Circuit affirmed the District Court's grant of
summary judgment to the union on the arbitrator's award (which held
that newly acquired employees of a merged motor carrier were covered
by the existing Braswell-Teamsters master agreement) and affirmed the
District Court's decision which struck the company's defenses to
liability under the master agreement. 213 On the other hand the Fifth
Circuit disagreed with the court below with respect to when the
company's liability should terminate. The Fifth Circuit held applicable
th National Agreement provision having to do with inadvertent failure
to give notice of cancellation. As a result, the Fifth Circuit terminated
the company's liability exposure as of the 61st day following the
company's notice of intent to cancel. This had the effect of extinguishing
the company's liability exposure approximately 10 months prior to the
otherwise applicable express agreement termination date.

In New Orleans Steamship Association v. General Longshore
Workers, I.L.A., Local 1418,24 the Fifth Circuit reversed the district

court for undertaking to construe the collective bargaining agreement
definitions and held that what constituted "cargo" and "longshore
work," are questions "for the arbitrator, not the court, to decide." 2"'
Consequently, the appellate court revitalized the arbitrator's award
which found that the unions had violated the contract by refusing to load
a LASH-type vessel. 21 6 The impact of this decision on longshore
handling of containerized cargo was and will be substantial.

212. 428 F.2d 1371 (5th Cir. 1970), cert. denied, __ U.S. _ 91 S.Ct. 53 (1971).
213. This case had previously come before the Fifth Circuit on the union's appeal from a

summary judgment in favor of the company which the Fifth Circuit reversed and remanded in
Teamsters Local Unions v. Braswell Motor Freight Lines, 392 F.2d I (5th Cir. 1968). modified on
petition for rehearing 395 F.2d 655.

214. 423 F.2d 38 (5th Cir. 1970, rehearing denied, - U.S. (1971).
215. Id. at 41, relying upon warnings previously given by the Court to district courts in Oil

Chemical & Atomic Workers Int'l Union v. S. Union Gas Co., 379 F.2d 774, 776 (5th Cir. 1967)
and Local 787. Int'l Union of Electrical Radio & Machine Workers v. Collins Radio Co., 317 F.2d
214 (5th Cir. 1963), both of which applied the principles of the Steelworkers Trilogy, 363 U.S. 564,
574, 593 (1960).

216. A LASH-type vessel differs markedly from the traditional vessel with respect to capacity,
cargo, and longshore assistance requirements. The Arcadia Forest (the LASH vessel involved in the
incident and the first such vessel to visit the Port of New Orleans) had a 29,000 ton capacity rather
than the average 10,000 ton capacity of traditional vessels handled by the Port; it carried a cargo of
73 to 80 separate "barges" rather than having the traditional holds and hatches into which cargo is
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Walters v. Teamsters Local 612,217 involved a suit by 55 Birmingham
over-the-road truck drivers employed by Ryder Truck Lines, Inc.
seeking injunctive relief against implementation by Ryder and the union
of a company-wide seniority system." 8 Elevating contract intent over
contract form,2 19 the appellate court affirmed a district court decision
that the union representatives, consistent with their contractual,
constitutional and by-law obligations, had properly implemented by oral
agreement the printed agreement so that the procedural attack by
appellants had to give way to the sine qua non of the agreement: the right
for 60 days after notification of the agreement to call for a seniority
referendum.

James Lomax was discharged by Armstrong Cork Company,
pursuant to the collective bargaining agreement between the company
and Lomax's union, for two garnishments within a year. 2 0 Lomax filed
a grievance which was processed by his union through the four step
grievance procedure, but the union elected not to send the unresolved
grievance to arbitration under the labor contract. Over 50 days after the
company's discharge decision had become final, since the grievance was
not submitted to arbitration, Lomax succeeded in having the second

ordinarily loaded from adjacent wharves or moored barges; and, most significantly, as far as the
unions were concrned, it required the assistance of only one gang (18 men) for from 24 to 36 hours
as opposed to the four to five gangs (72-90 men) for 72 hours required to handle a traditional vessel.

217. 425 F.2d 1155 (5th Cir. 1970).
218. "Terminal" seniority formerly prevailed and appellants lost rank and work opportunities

as a result of the company-wide system which would permit laid-off truckers from other areas to
redomicile in Birmingham and displace appellants whose terminal seniority would otherwise protect
their job opportunities.

219. The agreement allowed the drivers to call for a referendum on seniority at any time within
60 days of the commencement date of the agreement and such referendum was required to be held
within 120 days. The printed agreement in question bore the commencement date of April I, 1967,
which was the expiration date of the previous contract. However. for reasons immaterial to this
case, ratification of the agreement was delayed until May 29, leaving only two of the original 60
days according to the printed agreement within which to request a seniority referendum. In fact, the
union negotiators (because of the two month delay in securing ratification) orally agreed that June
I, 1967 would be the commencement date from which the 60 day seniority referendum period would
run. If the printed agreement date controlled, the referendum in question was void; but if the June I
orally agreed upon date controlled, the referendum was effective and appellants' claim was fruitless.

220. Such a discharge for two garnishments (in Lomax's case, served upon the company by two

different loan companies within less than three months) would not violate either the Consumer
Credit Protection Act, 15 U.S.C. § 1673 or the verbatim Georgia garnishment law, which provides:

(a) No employer may discharge any employee by reason of the fact that his earnings
have been subjected to garnishment for any one indebtedness.

But cf Wage-Hour Opinion Letter No. 1064, June 12, 1969, I CCH Wage-Hour Rpts.
22,501.60 stating that a discharge for two garnishments separated in time by a year or more may,

under certain circumstances, violate the federal act. See 29 C.F.R. Part 870, I CCH Wage-Hour
Rpts. 24,150 (Federal Garnishment Standards).
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garnishment judgment set aside by agreement with counsel for the loanagency. He thereafter urged the union to demand his reinstatement;
however, the union declined on the theory that, under the established
grievance-arbitration procedure, the company's decision was final andbinding. He then filed suit against the company and its plant managers
for reinstatement with backpay, all benefits, and $10,000 damages. Thedistrict court, however, granted the defendant's motion for summary
judgment and the Fifth Circuit, on appeal, affirmed, holding in Lomaxv. Armstrong Cork Company,221 that the absence of an allegation of aunion breach of the duty of fair representation 222 is fatal. The appellate
court continued:

The Taft-Hartley Act recognizes that labor tranquility promises best
to be preserved by settlement machinery agreed upon by the parties[citation omitted]. Courts have given that policy effect by holding thatif the bargaining agreement contemplates the use of a grievanceprocedure, an employee may not bring a court action for breach ofcontract without first resorting to the agreed upon procedures
[citations omitted]. Furthermore, where the grievance procedureprovides that the decision is final and binding, the parties will beprecluded from subsequently seeking an adjudication in the courts.z

The court affirmed per curiam in International Union of District 50,United Mine Workers of America v. Bowman Transportation, Inc. 224 awell-reasoned district court decision which had enforced an arbitrator's
award reinstating without back pay a discharged employee whose
explanation in the arbitration proceeding of his conduct was found tohave been reasonable so as to preclude discharge yet warrant discipline.
The district court based its enforcement on three determinations: (I) thearbitrators award did "draw its essence from the collective bargaining
agreement;1 22

1 (2) a possible ambiguity on the issue of grievant's
negligence is no reason to refuse to enforce the award;2  and (3) the"unmistakable national policy to encourage arbitration as a device to

221. 433 F.2d 1277 (5th Cir. 1970).
222. See Vaca v. Sipes, 386 U.S. 171 (1967).
223. 433 F.2d at 1283-84. The Court also observed:

Although a union may not arbitrarily ignore a meritorious grievance or process it in aperfunctory manner, an employee does not have an absolute right to have any grievancetaken to arbitration, and the refusal of the union to take all grievances to arbitration does
not per se amount to breach of the duty of fair representation.
Accord: Vaca v. Sipes, 386 U.S. 171 (1967).

224. 421 F.2d 934 (5th Cir. 1970).
225. See United Steelworkers of America v. Enterprise Wheel & Car Corp., 363 U.S. 593

(1960).
226. Id. at 598; see also Ludwig Honold Mfg. Co. v. Fletcher, 405 F.2d 1123 (3d Cir. 1969).
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settle industrial disputes. ' 27 The appellate court also affirmed the

district court's award to the union of attorneys' fees after concluding

that, under all of the facts and circumstances of the case, the appellate

court was unable to hold that the district court had abused its discretion

in determining that such fees should be awarded where a party has

without justification refused to abide by an arbitrator's award. 25

In a per curiam decision2 9 following summary disposition without

oral argument, the Court affirmed a district court stay pending

submission to arbitration of an action for damages for breach by the

union of a "no strike" clause in the contracts to which the litigants were

parties. The "Local Agreements" between the parties required

submission to arbitration of "[aill disputes other than those pertaining

to wage rates and jurisdictional disputes" and the appellate court agreed

with the district court that such a requirement was a "quid pro quo" for

the no-strike agreement. The irony of this case, viz., that the union which

had breached its no-strike agreement could insist that the question of

damages therefor be submitted to arbitration has been overcome

somewhat by the Supreme Court's recent decision in Boy's Market, Inc.

v. Retail Clerk's, Local 770.230 After Boy's Market, the company can in

the first instance seek injunctive relief against the union at the time it

violates the "no-strike" agreement.23 At the time of this litigation,

however, the Norris-LaGuardia Act had been construed to preclude such

relief. The quid pro quo was, before Boy's Market, a hollow one at best.

In International Assn. of Heat and Frost Insulators and Asbestos

Workers, Local 66, AFL-CIO v. Leona Lee Corp.2 32 the appellate court

affirmed a district court order which held arbitrable under the parties'

collective bargaining agreement arbitration provision the question of

whether the corporations had violated the terms of a written agreement

in settlement of two lawsuits and an NLRB proceeding involving the

parties. The Fifth Circuit rejected the contention that the district court

lacked jurisdiction because of the existence of unexhausted arbitration

procedures. It also concluded that the district court had acted properly

in retaining jurisdiction pending submission to arbitration and in

making available for use during arbitration the federal discovery

227. 421 F.2d at 936, citing Safeway Stores v. American Bakery & Confectionary Workers Int'l

Union, Local I1I, 390 F.2d 79 (5th Cir. 1968) and the Steelworkers Trilogy, 363 U.S. 564, 574, 593

(1960).
228. 421 F.2d at 935.
229. Flour Corp. Ltd. v. Carpenters District Council, Local 2232, 424 F.2d 283 (5th Cir. 1970).

230. - U.S. - 90 S.Ct. 572 (1970).
231. 29 U.S.C. § 185 (1964).
232. 434 F.2d 192 (5th Cir. 1970).
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procedures. This, according to the court, is a means of effectuating the
national policy favoring arbitration. 233

EQUAL PAY ACT OF 1963

In Hogdson v. Brookhaven General Hospital,3 4 the Fifth Circuit
reversed for lack of specific findings of fact as to a material issue the
judgment of the trial court that the hospital had violated the Equal Pay
Act of 1963235 by paying its male "orderlies" more than its female"aides" for performing what was found to be substantially equal work.

The appellate court, citing Shultz v. Wheaton Glass Co.,236 and Shultz
v. First Victoria National Bank,237 noted:

Plaintiff bears the burden of proving equality of work and inequality
of pay; if he sustains that burden, defendant has the burden of proving
that the criterion for discrimination was some factor other than sex.2 3

The Court also observed:

As to the job descriptions, the Trial Judge was clearly correct to
place her reliance elsewhere. The controlling factor under the Equal
Pay Act is job content-the actual duties that the respective employees
are called upon to perform. Job descriptions prepared by the employer
may or may not fairly describe job content. Cf. 29 C.F.R. § 800.121
(1970).239

The appellate court agreed that the trial judge was justified in finding
that the aides' and orderlies' routine patient care responsibilities were
substantially equal; but, adopting the "equal effort criterion, ' 240 the
Fifth Circuit observed:

The validity of the judgment thus depends on the application of the'equal effort' criterion.

233. See Steelworkers Trilogy, 363 U.S. 564, 567-68, 574, 578, 593, 598 (1960). See generally,Beaird and Sutter, Labor Law and Related Social Legislation, 21 MERCFR L. REv. 670 n. 294
(1970).

234. 436 F.2d 7 19 (5th Cir. 1970).
235. 29 U.S.C. § 206 (1966).
236. 421 F.2d259 (3dCir. 1970), cert. denied, -U.S. - 90S. Ct. 1696(1970).
237. 420 F.2d 648 (5th Cir. 1970).
238. 436 F.2d at 722.
239. Id. at 724.
240. See Shultz v. American Can Co., 424 F.2d 356 (8th Cir. 1970); Shultz v. Wheaton GlassCo., 421 F.2d 259 (3d Cir. 1970), cert. denied. -U.S. _ 90 S. Ct. 1696 (1970); see also Wirtzv. Rainbo Baking Co., 303 F. Supp. 1049 (E.D. Ky. 1967); Wirtz v. Meade Mfg., Inc., 285 F. Supp.812 (D. Kan. 1968). Compare the following three decisions, in which federal district courts haveheld for the defendant on the equal-effort issue: Wirtz v. Kentucky Baptist Hosp., 62 Lab. Cas.32,296 (W.D. Ky. 1969); Wirtz v. Koller Craft Plastic Products, Inc., 296 F. Supp. 1195 (E.D.

Mo., 1968); Wirtz v. Dennison Mfg. Co., 265 F. Supp. 787 (D. Mass., 1967).
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We are persuaded that this approach to the application of the

statutory 'equal effort' criterion is in keeping with the fundamental

purposes of the Equal Pay Act, and adopt it here. Employers may not

be permitted to frustrate the purposes of the Act by calling for extra

effort only occasionally, or only from one of two male employees, or by

paying males substantially more than females for the performance of

tasks which command a low rate of pay when performed full time by

other personnel in the same establishment.24" '

Noting that the hospital argued that because of other assignments the

typical orderly was required to compress into 75 percent of his working

time the routine patient care duties which composed 98 percent of the

working time of the typical aide, the Fifth Circuit held: "The findings of

the District Court fail to meet these contentions head on. 242

Finally, although agreeing that the prohibitions against

discrimination based on sex contained in Title VII of the Civil Rights

Act of 1964243 and the equal pay provisions of the Act upon which the

instant case was based had to be "harmonized," the Fifth Circuit

rejected as "confounding the respective proofs required of plaintiffs" the

Third Circuit's suggestion2 4
1 that equal pay should be required for a

"male" job and a "female" job which are, in fact, unequal if the

reservation of the higher paid job to males would be impermissible under

Title VI I.

FAIR LABOR STANDARDS OR WAGE-HOUR ACT

In Hodgson v. Rickey Fashions, Inc.,2
1
5 the Fifth Circuit affirmed that

part of the trial court judgment awarding unpaid wages to four former

employees and reversed and remanded that part of the judgment which

refused to grant relief to two employees "because it found that the

amount and extent of the uncompensated work could not be determined

241. 420 F.2d at 659-60.

242. Id. at 661-62. Specifically, the appellate court held:

The Trial Judge made no findings with respect to the actual time orderlies and aides

consumed in performing all duties other than routine care for their own patients. There
was uncontradicted testimony, corroborated to some extent by the testimony of

individual orderlies and aides, to the effect that the general practice of the hospital was (I )

to substitute orderlies for aides in the performance of intimate services for patients of the

employee's own sex, rather than the reverse; and (2) to assign orderlies first to heavy

work and work involving physical risk, calling on aides for this work only when orderlies
were unavailable.

243. 42 U.S.C. § 2000e et seq (1964).

244. Shultz v. Wheaton Glass Co., 421 F.2d 259 (3d Cir. 1970).
245. 434 F.2d 1261 (5th Cir. 1970).
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as a matter of just and reasonable inference."246 The appellate court also
reversed that part of the judgment below which refused to grant
prospective injunctive relief.

Rickey Fashions, a womens' dress and apparel contract manufacturer
who paid its employees on a piecework basis, had failed to pay the
minimum wage to certain employees who did not earn that amount onthe piecework rate; and, rather than paying the difference between the
statutory rate and the amount actually earned, the employer had
attempted to conceal the violations by reducing the number of hours
recorded on the affected employees' time cards. The trial court had,
therefore, found that the employer had violated, among other things, the
FLSA minimum wage and record-keeping provisions, yet declined to
grant the relief sought by the government to remedy such violations.

The Fifth Circuit, with respect to the question of prospective
injunctive relief, stated: "It is well settled that an employer's current
compliance with the Act's provisions is not a bar to injunctive relief. '2 47
The appellate court then applied the Supreme Court's Anderson
v. Mt. Clemens Pottery Co.2"'1 doctrine as previously followed by theFifth Circuit,"' to hold that, where the number of an employee's work
hours has been rendered imprecise by employer's violation of the record-
keeping requirements of the Act and where the employee has
satisfactorily shown that she had performed the work but received
inadequate compensation -sufficient evidence being required to show
the amount and extent of work upon which a reasonable inference as to
back wages may be based by a court-the court must determine and
award back wages. On remand, such was the trial court's task.

In a private action,2 50 brought by more than two dozen maids,
janitors, and maintenance men employed by an office building,25' theFifth Circuit affirmed a trial court judgment in the employees' favor for
unpaid minimum wages and overtime compensation, as well as
attorney's fees.252

246. Id. at 1263.
247. Id.
248. 328 U.S. 680, 687-88 (1946).
249. Mitchell v. Pidcock, 299 F.2d 28 1, 287 (5th Cir. 1962). See also Schultz v. Hinojosa, -

F.2d - (5th Cir. 1970). [Slip Opinion No. 28476, dated July 29, 1970.]
250. See Section 16(b) of the Act, 29 U.S.C. § 216(b) (1966). providing for recovery of unpaidminimum wages and overtime compensation, liquidated damages, cost and attorney's fees.251. The building was owned by Tower Life Insurance Company, also named as a defendant,which occupied 5% of the building's office space and whose staff handled the building's records andaccounts which, because the building was a separate division, were separately maintained from

those of the insurance company itself.
252. Montalvo v. Tower Life Building & Tower Life Ins. Co., 426 F.2d 1135 (5th Cir. 1970).
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The District Court found, inter alia, that the -building and the

insurance company were a single establishment with two or more

employees engaged in commerce or in the production of goods for

commerce, that the annual gross volume of sales of that establishment

was.not less than $1,000,000, and that the employees were, therefore,

covered by the 1961 amendments to the Fair Labor Standards Act of

1938. Judgment was entered by the District Court for the unpaid

minimum wages and overtime and for attorney's fees.2 53

At the outset of its opinion, the appellate court analyzed the

Congressional purpose for enacting the 1961 amendments:

Although the employee-by-employee concept of coverage was
retained in 1961, a new type of coverage was added. Under this new
type of coverage, known as 'enterprise coverage,' if a particular unit of
employment falls within the ambit of the Act, all of the employees in
that employment unit are covered. The Congressional purpose
underlying this type of coverage was 'to eliminate fragmentation of
coverage in the establishments of [certain] large enterprises and prevent
continuance of a situation in which some of the employees in such an
establishment [had] the protection of the act while others who [worked]
side by side with them [did] not.' 4

Thereafter the Court noted that Section 3(s)(3)255 placed upon the

plaintiffs the burden of proving in order to establish coverage that they

were employed by an establishment which had "employees engaged in

commerce or in the production of goods for commerce" and "the

annual gross volume of sales" of which enterprise was not less than
$1,000,000.256 Plaintiffs, according to the appellate court, in assuming

the burden of proof proffered a four-part argument: (I) the Company's

insurance activities and building operations, taken together, constitute

an "enterprise" within the meaning of the Act; (2) the "annual gross

volume of sales" of this enterprise during the years in question was not

The trial court had provided, without hearing separate evidence thereon, for attorney's fees for the

trial of the case in an amount of 15% of the total judgment which was S29,711.35. The Fifth Circuit

affirmed the District Court's assessment as reasonable, 426 F.2d at 1149-50, and, furthermore,

remanded to the District Court the question of what amount in attorney's fees would be reasonable

for work performed on the appeal. 426 F.2d at 1150-51.

253. The District Court had denied plaintiffs' recovery of liquidated damages because it found

that the violations had occurred as a result of defendant's "good faith" belief that the employees

were not within the ambit of the 1961 amendments. Plaintiffs did not appeal the denial of liquidated

damages. 426 F.2d at 1139 n.3.

254. See SEN. REP. No. 145, 87th Cong., Ist Sess. (1961), 2 U.S. CODE CONG. & ADMIN. NEWS

1620, 1626, 1650 (1961).
255. 29 U.S.C. § 203(s)(3) (1966).
256. 426 F.2d at 1140-41.
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less than $1,000,000; (3) the Company's insurance office employees were
"engaged in commerce or in the production of goods for commerce;"
and (4) plaintiffs worked in the same "establishment" as the insurance
office employees because the Company's insurance activities and
building operations took place within a single building.15 Defendants
took no issue with plaintiffs' contention that the Company's insurance
activities and building operations together constituted an "enterprise."
Defendants, however, contested the other three pillars of plaintiffs'
argument, as to each of which the trial court had found in plaintiffs'
favor and as to each of which the Fifth Circuit affirmed.

Defendants argued that, in computing the $1,000,000 annual gross
volume of sales, the trial court had erred in including renewal premiums
and that portion of the first year life insurance premium which is by
right the insurance agent's rather than the insurance company's.
Defendants, without any citation of authority, argued that renewal
premiums were not proceeds of a "sale" as the sale occurred only in the
first year. Without inclusion of the renewal premiums and first year life
insurance premium portions due agents, the $1,000,000 test would not
have been met. Although the appellate court complimented defense
counsel on its resourcefulness, the court rejected defendants' contentions
as destructive of the purposes of the Act.25

Next, the appellate court met defendants' contentions that none of its
insurance office employees were specifically "engaged in commerce or in
the production of goods for commerce" by noting that the record
revealed that, although the Company was licensed to sell only in Texas,
6% of its policy holders had moved out of the state, and I% of all claims
made were filed by non-residents. Policy holders mailed premiums in
interstate commerce to the Company which were received by its mail
clerk and delivered to its cashier; non-resident claims were also received
by the Company's mail clerk and processed by its claims manager who
in turn mailed out of state approved payments on such claims. At least
the four aforementioned employees of the insurance office staff,
therefore, were "engaged in commerce or in the production of goods for
commerce."

Defendants met plaintiffs' "employees of the same establishment"
argument by the counter argument that, while insurance activities and
building operations might be a single "enterprise," they were two
separate "establishments" which "lacked any functional unity." The

257. Id. at 1141.
258. The Court cited certain legislative history and referred also to its earlier decision in Wirtz

v. Jernigan. 405 F.2d 155 (5th Cir. 1968).

197 1]



MERCER LAW REVIEW

appellate court found compelling, however, the fact that both insurance

operations and building operations occurred in the same physical
structure, citing its earlier decision in Wirtz v. Savannah Bank & Trust
Co.,2 59 "thus concluding the case.

H & H Meat Products Company employed, among other individuals,
22 students, one janitor, one corral cleanup man, two killing room

cleanup men, 260 and four butchers. No records were kept for any of the

janitorial or cleanup personnel. In all the Secretary of Labor had alleged
34 violations of the Act's minimum wage, child labor and record-
keeping provisions. The trial court found that all 22 students had been
paid substandard wages (some worked for as little as 50 cents an hour)
and granted relief as to them. The janitor was also granted relief.
However, the trial court denied relief as to the cleanup men for record-
keeping and child labor violations, from which the secretary appealed in
Shultz v. Hinojosa.26'

The Fifth Circuit affirmed as to that relief which was granted and
reversed and remanded as to that denied.

The Fifth Circuit held that Hinojosa's failure to keep records cast
upon him the burden of disproving testimony showing a prima facie
violation of the minimum wage requirements ($25.00 a week for "all
day" corral cleaning work) regardless of whether the employee "even
under painstaking questioning of this [trial] court, could not render
much assistance toward any findings of the hours worked or duties
performed." The trial court's finding that the corral cleanup man's
work "could not possibly have taken more than three hours per day at
the most" was, according to the appellate court, supported by "no
evidence or other factual basis."

As to one killing room cleanup man whom the trial court found to
have been hired for $10.00 a day "contract work" following his regular
work for H & H and for whom Hinojosa kept no time records, the Fifth

Circuit would not classify him as an independent contractor (exempt
from the Act's coverage) for the extra cleanup work and held:

While it is not always simple to determine whether a person, while
engaged on a 40-hour week by an employer, performs additional
services, is still an employee or an independent contractor, we are left

259. 362 F.2d 857, 863 (5th Cir. 1966).
260. One of the cleanup men, whose regular employment was as a school janitor, came to the H

& H plant at 5:00 p.m. every Monday through Thursday with his wife who assisted him with his

duties and substituted completely for him on Friday nights. In addition, this man's two daughters
(one of whom was 14) worked from two to four nights a week.

261. - F.2d (5th Cir. 1970).
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with no doubt that whatever arrangement was made here was not of the
nature that took Himinez out of the employee relationship as to which
he was entitled to the protection of the minimum wage and overtime
provisions of the Act.262

The trial court's apparent "independent contractor" finding was,
according to the appellate court, clearly erroneous as a matter of law. 26
The Fifth Circuit, quoting previous decisions of the Supreme Court and
of its own, stated:

This illustrates the wisdom of the approach followed in the F.L.S.A.
situations which accords unusual significance to the highly specialized
nature of the work to be done as a factor in determining whether one
called a contractor is really not an employee. If a specific individual
regularly performs tasks essentially of a routine nature and that work is
a phase of the normal operations of that particular business, the Act
will ordinarily regard him as an employee. 264

Based upon the same rationale, the Court then reversed as clearly
erroneous also the trial court's findings as to the other cleanup man
whose wife and daughter worked with him. All were held to have been
employees rather than independent contractors; and, hence, they were
within the scope of the Act's protection.

Deductions from the wages of four butchers the cost of furnishing
knives, honing steel and clothing were held to violate the minimum wage
provisions since "tools of the trade are not 'facilities' which an employer
may count toward the payment of 'wages' required by the statute. ' 25

Finally, the appellate court, noting that the trial court itself had found
the employer guilty of violating the Act with respect to approximately
one-third of its employees, held that prospective injunctive relief was
required to shift the responsibility for compliance onto the employer's
shoulders and relieve the Secretary of the need for checking on past
violators.26

Whether the overtime exemption provisions27 were applicable to five
"servicemen" or "service mechanics" was the sole question before the

262. Id.
263. Rule 52(a), Fed. R. Civ. P. The Fifth Circuit applied the standard established by the

Supreme Court in an early independent contractor case involving another slaughterhouse.
Rutherford Food Corp. v. McComb, 331 U.S. 722, 730 (1947).

264. __F.2d at__
265. 29C.F.R. § 531.3(d)(1)(2)(1971).
266. __ F.2d at __. The Fifth Circuit had earlier in its decision observed that this case was

the third time this particular employer had been cited by the Secretary for violations of the Act.
267. FLSA § 13(b)(10), 29 U.S.C. § 213(b)(10), cf. 29 U.S.C. § 209 (1966).
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Fifth Circuit in Shultz v. Louisiana Trailer Sales, Inc. 2
"
5 The District

Court had held that the employees did fall within the ambit of the
exemption. The appellate court disagreed and reversed. Concluding that
the FLSA had to be read so as to effectuate the purposes of the Act, the
Court refused to construe Section 13(b)(10) as encompassing mobile
home mechanics because to do so would "frustrate the legislative
intention and . . .extend the exemption beyond that which, in our

opinion, was intended by Congress," viz., that Section 13(b)(10) should
apply only to vehicular transportation systems but not to mobile homes
which were only occasionally mobile and "did not require any
substantial amount of employee time."2 9

Concluding that the trial court erred in its holding that the Secretary
had not proven the necessary dollar amount of "inflow" of goods from
interstate commerce and that the "retail establishment" exemption 20

excluded commissary and warehouse employees of a restaurant chain
from the FLSA minimum wage and overtime provisions, the Fifth
Circuit reversed and remanded Schultz v. Kip's Big Boy, Inc.271 The
appellate court accepted (and the trial court had rejected) the Secretary's
formula for reconstruction of the dollar value of goods purchased or
received for resale which had moved in interstate commerce necessary to
prove the required $250,000.00 annual "inflow" requirements.272 The
appellate court observed that Kip's male employees "regularly worked
an average of not less than 10 hours per month in interstate commerce
and, applying Mitchell v. Sunshine Department Stores 2 7 rejected Kip's
contention that commissary and warehouse employees were functionally
connected with food service facility employees and, therefore, within the
"retail establishment" exemption.

In Hodgson v. H. Morgan Daniel Seafoods, Inc.,274 the Fifth Circuit
vacated a District Court judgment dismissing an action by the Secretary
seeking some $31,000.00 in "back wages" for the costs to shrimp
packers of obtaining, as a condition of employment, health certificates
and white outer garments and for the time away from work spent
laundering the white clothing daily. The appellate court remanded the

268. 428 F.2d 61 (5th Cir. 1970), cert. denied. 400 U.S. 902 (1970).
269. Id. Stipulation of Facts, L, slip opinion, at 4.
270. FLSA § 13(a)(2), 29 U.S.C. § 213(a)(2)(1966).
271. 304 F.2d 346 (5th Cir. 1970).
272. These dollar requirements were eliminated by the 1966 FLSA amendments.
273. 292 F.2d 645 (5th Cir. 1961). The Fifth Circuit in Sunshine had relied upon A.H. Phillips,

Inc. v. Walling, 324 U.S. 490 (1945), which held that the central office and warehouse of a chain
store system did not qualify for the "retail establishment" exemption.

274. 433 F.2d 918 (5th Cir. 1970).

[Vol. 22



1971] LABOR LAW 743

action to the trial court with instructions to make findings of fact
resolving a credibility question as to uniforms raised by the conflict in
testimony between employees and a Federal Food and Drug
Administration inspector and to determine what, if anything, a health
certificate costs and whether one may be obtained free at a public health
center.




