
ARMED SERVICES

By WARREN PLOWDEN, JR.*

INTRODUCTION

Although the title of this article is denominated Armed Services, the
vast majority of the cases decided in the Fifth Circuit during the survey
period arose under the Military Selective Service Act of 1967.' With one
minor exception the methods of seeking judicial review of the actions of
the Selective Service System are by way of a defense in a criminal
prosecution for refusing to submit to induction or through an
application for habeas corpus brought subsequent to induction.
However, since the applicable standard of law in reviewing draft cases is
the same regardless of the procedure by which it is presented to the
court, 2 the cases will be discussed according to the nature of the
particular exemption or deferment sought. Following the draft cases
certain other cases dealing with military law will be discussed.

CONSCIENTIOUS OBJECTION

The largest group of cases reaching the court during the survey period
concerned the problems involved in dealing with the conscientious
objector. Two lines of cases are particularly noteworthy. The first
concerns the scope of appellate review. The scope of judicial review of the
decisions of draft boards is the narrowest known to the law.' The
standard to be applied was articulated by the United States Supreme
Court in Estep v. United States.4 Courts are not to weigh the decision of
the local draft board, and its orders are final unless the board exceeds its
jurisdiction.' The question of jurisdiction is reached by the appellate
court only if there is "no basis in fact" for the classification given the
registrant.' The ultimate issue in a conscientious objector case is whether
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I. 62 Stat. 604 (1942), as amended 65 Stat. 75 (1951), 81 Stat. 100 (1967); 50 U.S.C. §§451 et
seq. (Supp. 1965-67).

2. Application of Tavlos, 429 F.2d 859 (5th Cir. 1970); Pitcher v. Laird, 421 F.2d 1272 (5th Cir.
1970); Brown v. Resor, 407 F.2d 281 (5th Cir. 1969).

3. Matyastik v. United States, 392 F.2d 657 (5th Cir. 1968).
4. 327 U.S. 114 (1945).
5. Or having jurisdiction, the board fails to give the party complaining a fair opportunity to be

heard and to present his evidence. Graf v. Mallon, 138 F.2d 230, 234 (8th Cir. 1943).
6. 327 U.S. at 122.
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the applicant has a sincerely held "religious" basis for his objection. In
Witmer v. United States7 the Supreme Court noted that this is a purely
subjective question. If the applicant makes out a prima facie case under
the statute8 the board must award him that classification unless "there

. [is] some inference of insincerity or bad faith." 9

In United States v. Wingerter'° the appellant was denied his request
for conscientious objector classification. He refused to be inducted, was
convicted and appealed. The court in reviewing the record noted that the
appellant had made out a prima facie case which placed him within the
statutory exemption. Since there was no evidence in the record from
which an inference of insincerity could be drawn, his case was reversed
and the conviction set aside.

However, in United States v. Gernant" the court affirmed a
conviction, applying the same test as was applied in Wingerter. The court
found evidence in this case that the appellant was insincere and which
was in conflict with his stated beliefs on participation in war in any form.
The difficulty apparent from a comparison of these two cases stems from
the fact that the issue in any case of this type is a subjective state of mind.
Thus it is suggested that each case must necessarily turn on the evidence
in the record and whether the court believes that the appellant's
insincerity is established therein. 1"

In United States v. White' 3 the district court found that the appellant
had a religious objection to participation in war, but that his beliefs
stemmed in the main from his own personal moral code which had
developed before his affiliation with the church. The court of appeals
reversed on the basis of United States v. Seeger." In that case the
Supreme Court held that where the application is denied because the
objection stems from a personal moral code, that factor must be the sole
basis for the applicant's claim. As the applicant's claim in White was

7. 348 U.S. 375 (1955).
8. 50 U.S.C. § 4566) (Supp. 1965-67) provides in pertinent part:

Nothing contained in this title . . . shall be construed to require any person to be subject
to combatant training and service in the armed forces of the United States who, by
reason of religious training and belief, is conscientiously opposed to participation in war
in any form. As used in this subsection, the term "religious training and belief" does not
include essentially political, sociological, or philosophical views, or a merely personal
moral code.

9. 348 U.S. at 382.
10. 423 F.2d 1015 (5th Cir. 1970).
I1. 427 F.2d 1157 (5th Cir. 1970).
12. Accord, Application of Tavlos, 429 F.2d 859 (5th Cir. 1970).
13. 421 F.2d 487 (5th Cir. 1969).
14. 380 U.S. 163 (1965).
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clearly based in part on religion, the board was in error in denying his
claim for conscientious objector status.

United States v. Davila5 points out a problem which draft boards can
avoid simply by exercising a greater degree of responsibility in carrying
out their duties. The appellant filed his application for conscientious
objector status with the board, setting out his beliefs and listing
references. The board denied his application without a hearing or any
investigation. Citing United States v. Wingerter16 the court pointed out
that if the applicant makes out a prima facie case, there must be some
evidence in the record to justify denial. Here, because of the complete
failure of the draft board to investigate and talk to the persons listed as
references, the record was completely silent. Since nothing in the
application itself could be used as a basis for denying appellant's
request, his conviction was reversed.

In a second group of cases dealing with conscientious objectors, the
court adopted the position of the Second and Fourth Circuits with
regard to exhaustion of administrative remedies in a post-induction
habeas corpus situation. The appellant in Pitcher v. Laird7 applied for a
conscientious objector discharge from the Army. After complying with
all procedures under the applicable Army regulation, his claim was
denied and he brought a habeas corpus action in the district court. The
government took the position that his application was premature
because he had failed to seek relief from the Board for Correction of
Military Records. Relying on United States ex rel. Brooks v. Clifford9

and Hammond v. Lenfest20 the court held that where neither court-
martial nor military justice procedures are pending, the petitioner need
not apply to the Board to correct his records. This holding was followed
in United States ex rel. Healy v. Beatty2l and Application of Tavlos.2

1

However, in two other cases involving pre-induction classification
disputes, the court held that the failure to exhaust was fatal. In United
States v. Sears2 the appellant orally stated to the board at the time he
registered that he was a Muslim and a conscientious objector. In a
subsequent questionnaire he omitted the section provided for claims of

15. 429 F.2d 481 (5th Cir. 1970).
16. 423 F.2d 1015 (5th Cir. 1970).
17. 421 F.2d 1272 (5th Cir. 1970).
18. AR 635-20.
19. '409 F.2d 700 (4th Cir. 1969).
20. 398 F.2d 705 (2d Cir. 1968).
21. 424 F.2d 299 (5th Cir. 1970).
22. 429 F.2d 859 (5th Cir. 1970).
23. 425 F.2d 231 (5th Cir. 1970).
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conscientious objection. When notified of his I-A classification he
neither requested an appearance before the board nor appealed his
classification. The court held that his failure to pursue his claims on the
forms furnished him through administrative channels was sufficient to
preclude granting the statutory exemption.

Likewise, the appellant in United States v. Austin24 failed to follow the
administrative procedures necessary to establish his claim. He did not
appeal from the notification of his I-A classification. Although he made
several visits and calls to the board, he did not fill out the forms which
were provided. As he failed to proffer facts which would warrant
classification as a conscientious objector, his claim was properly denied
and his conviction affirmed.

Finally, two cases?- dealing with conscientious objectors were vacated
and remanded to the district court for further consideration in light of
the Supreme Court's supervening decision in Welsh v. United States.2

1

In Welsh the Supreme Court held that even though the basis for
objection was premised only on moral and ethical grounds, if the belief is
deeply held, then it is "religious" within the meaning contemplated by
the statute. The full impact of this holding lies in the future; however, it
is suggested that this expanded definition of "religious" will greatly
increase the number of conscientious objector applications and the
attendant litigation which follows. 27

MINISTERIAL EXEMPTION

In a second group of cases reaching the court on appeal from criminal
convictions, the court again considered the defense of wrongful
withholding of a ministerial exemption .2 The test under the statute was
set out in Clay v. United States29two years previously:

The test, therfore, is whether a registrant, as a vocation, regularly, not

24. -F.2d. .(5th Cir. 1970).
25. Aquilino v. Laird, 429 F.2d 573 (5th Cir. 1970) and United States v. Guerrero, 430 F.2d 654

(5th Cir. 1970).
26. 398 U.S. 333 (1970).
27. See 8 HOUSTON L. REv. 358 (1970).
28. 50 U.S.C. § 456(g) (Supp. 1965-67) provides:

Regular or duly ordained ministers of religion, as defined in this title . . . and students
preparing for the ministry under the direction of recognized churches or religious.
organizations, who are satisfactorily pursuing full-time courses of instruction in
recognized theological or divinity schools, or who are satisfactorily pursuing full-time
courses of instruction leading to their entrance into recognized theological or divinity
schools in which they have been pre-enrolled, shall be exempt from training and service
• ..under this title.

29. 397 F.2d 901 (5th Cir. 1968).
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occasionally, teaches and preaches the principles of his religion. There
must be regularity of religious activities, a ministerial vocation rather
than an avocation, and a recognized standing as a minister to a congre-
gation or leader of a group of lesser members of his faith.30

In Robertson v. United States31 this principle was reaffirmed. In an en
banc decision the court held that a Jehovah's Witness of the rank of
Vacation Pioneer did not qualify for the ministerial exemption. This was
so because his own sect did not recognize this rank as one which would
entitle him to the exemption. The court was careful, however, to note
that the decision was not being made on a purely mechanistic basis, but
that the board had considered all the facts and circumstances
surrounding his ministerial work as well as the fact that his sect did not
consider him a full time minister. A concurring opinion by Chief Judge
Brown says that the test is whatever the particular sect recognizes as a
minister. A strong dissent by Judge Godbold takes this notion to task
and argues that the decision was made by the board simply on his rank
in his religion and not on what he actually did in his ministerial tasks.
According to the dissent an erroneous standard of law was used, thus
making the order to report invalid. The result of the majority decision is
that a Jehovah's Witness must make out factually a case for regularity
and a status or rank as leader of a lesser group of members.3 2

In United States v. Robing the court dismissed the argument that
once a ministerial exemption is granted, it cannot be taken away by
virtue of Oestereich v. Selective Service Board.34 The holding in
Oestereich was restricted to exactly what it says-that the exemption
cannot be taken away for activities unrelated to the granting or
continuing of the exemption. Robin was reclassified because he was not
a minister, not because he turned in his draft card in a protest movement.

The final case arising by way of a claim for ministerial exemption
presented again the question of whether a failure to follow the Seclective
Service regulations invalidates the order upon which the conviction was
based. In United States v. Bagley35 the appellant presented a
conscientious objector claim and an occupational deferment (Il-A)
claim as well as the request for ministerial exemption. He requested a

30. Id. at 917.
31. 417 F.2d 440 (5th Cir. 1969).
32. Robertson was followed on similar facts in Balderrama v. United States, 419 F.2d 1279 (5th

Cir. 1969), and Knight v. United States, 417 F.2d 325 (5th Cir. 1969).
33. 419 F.2d 381 (5th Cir. 1969).
34. 393 U.S. 233 (1969).
35. 436 F.2d 55 (5th Cir. 1970).
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conference with the government appeals agent36 prior to his appearance
before the local board, but no action was taken on his request. He was
told by the clerk at the board appearance that he would have to present
and appeal each of his claims seriatim. He then disisted in his efforts to
establish the occupational claim. Subsequently he was notified that his
religious claim had been denied, and the following day his induction
notice was issued.

The regulations require that a registrant's overall position be
examined and that he be placed in the lowest applicable classification.3 7

Since this was not possible because of the erroneous advice given
appellant by the clerk, his conviction was reversed. Denial of an
opportunity to fully present his entire case was the basis for the
opinion.38

The court's position on the burden of proof in establishing the
ministerial exemption remains unchanged. In Brooks v. United States39

the appellant took the position that the board violated the regulations
and due process in failing to advise him that he had the burden of
establishing his ministerial claim. After noting that no such specific
regulation had been cited to it, the court reaffirmed its holding in
McCoy v. United States.4 That case established that the board had "no
affirmative duty to ascertain whether or not the registrant qualifies for
exemption.

' '41

United States v. Clay42 made its second appearance during the survey
period, following remand by the Supreme Court in light of Alderman v.

36. 32 C.F.R. § 1604.71 (1971).
37. 32 C.F.R. § 1622.1(c) (1971) provides in pertinent part:

It is the local board's responsibility to decide, subject to appeal, the class in which each
registrant shall be placed. Each registrant will be considered as available for military
service until his eligibility for deferment or exemption from military service is clearly
established to the satisfaction of the local board. The local board will receive and
consider all information, pertinent to the classification of a registrant, presented to it

32 C.F.R. § 1623.2 (1971) provides in pertinent part:
Every registrant shall be placed on Class I-A under the provisions of section 1622.10 of
this chapter except that when grounds are established to place a registrant in one or more
of the classes listed in the following table, the registrant shall be classified in the lowest
class for which he is determined to be eligible . ...

38. In a secondary holding the court also noted that the failure to arrange an appointment with
the government appeals agent constituted error because the agent might have prevented the mistakes
which resulted in the reversal of this case. Judge Dyer, dissenting in part, points out that this holding
is unnecessary and unwise on the record in this case.

39. 422 F.2d 365 (5th Cir. 1970).
40. 403 F.2d 896 (5th Cir. 1968).
41. Id. at 899.
42. 430 F.2d 165 (5th Cir. 1970).
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United States13 and further consideration in the-district court. The court
declined to reconsider its first opinion" which eliminated Clay's
ministerial claim. It was pointed out in that opinion that there was a
basis in fact for denying the ministerial exemption for the obvious reason
that Clay is a professional boxer. 5

FAILURE TO REGISTER

The court had two occasions during the survey period to consider
convictions for willfully and knowingly failing to register for the draft.
In the first case, United States v. Owens," the appellant urged that the
regulation imposing a continuing duty to register 47 had been invalidated
by virtue of Toussie v. United States." The court held that Toussie was
concerned only with whether the regulation could be used to extend the
statute of limitations. Since the continuing duty regulation is still valid,
appellant could be convicted under the indictment even though the date
of the offense charged was over a year after appellant's eighteenth
birthday.

In a subsequent case, United States v. Saunders,9 the court affirmed
its holding in Owens. The-result of these two cases is that the government
can frame the indictment to show the date of the offense at any time
before the statute of limitations runs in order to get evidence before the
court which reveals scienter. If the government had to charge the
defendant as of the day of his eighteenth birthday, it would be very
difficult in some cases to show a knowing failure to register.

43. 394 U.S. 165 (1968).
44. 397 F.2d 901 (5th Cir. 1968).
45. It is possible, however, that the court had not seen the last of Mr. Clay. His case is presently

before the Supreme Court again in light of Welsh v. United States.
46. 431 F.2d 349 (5th Cir. 1970).
47. 32C.F.R. § 1611.7(c) (1971) provides:

The duty of every person subject to registration to present himself for and submit to
registration shall continue at all times, and if for any reason any such person is not
registered on the day or one of the days fixed for his registration, he shall immediately
present himself for and submit to registration before the local board in the area where he
happens to be.

48. 397 U.S. 112 (1970).
49. 435 F.2d 683 (5th Cir. 1970).
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MISCELLANEOUS

In Magaro v. Cassidy' the court adopted the holding of several other
circuits5 that even though a regulation may be couched in permissive
terms, uneven or arbitrary treatment under it can invalidate an order of
induction. Appellant was classified I-A following his graduation from
law school in 1967. In June of 1968 he applied for the VISTA program
and requested an occupational deferment on that basis. Officials of
VISTA informed the board by letter that appellant had been accepted
into their program and described his training and duties. In July the
board issued an induction notice. Appellant wrote the board
complaining that it had failed to act on his request for a change in
classification. VISTA officials also wrote to certify that appellant had
finished his training and was presently working in a legal aid program in
Texas. The board finally met pursuant to his request, but after
considering only part of the evidence, refused to grant the requested
classification because it felt that appellant was not sincere. Appellant
then submitted to induction and brought a habeas corpus action seeking
a discharge.

The district court found that the action of the board was in effect a
refusal to reopen appellant's classification under the applicable
regulation,5 2 but denied relief because the regulation is not couched in
mandatory terms. The court of appeals reversed and ordered appellant
discharged from the service. The court found that the board's failure to
consider all the evidence in appellant's file, which if true would justify the
requested classification, was arbitrary and unreasonable. Relying on
Olvera v. United States,5 the court held that the treatment accorded
appellant by the board was a violation of due process because the board
ignored evidence in appellant's file and relied on an irrelevant factor,
sincerity, in rejecting appellant's request.Y

50. 426 F.2d 137 (5th Cir. 1970).
51. United States v. Grier, 415 F.2d 1098 (4th Cir. 1969); Davis v. United States, 410 F.2d 89

(8th Cir. 1969); Howze v. United States, 409 F.2d 27 (9th Cir. 1969).
52. 32 C.F.R. § 1625.2 (1971) provides in pertinent part:

The local board may reopen and consider anew the classification of a registrant (a) upon
the written request of the registrant . . . if such request is accompanied by written
information presenting facts not considered when the registrant was classified, which, if
true, would justify a change in the registrant's classification . . . . (Emphasis added).

53. 223 F.2d 880 (5th Cir. 1955).
54. In a subsequent case, Mulloy v. United States, -U.S.- 90 S. Ct. 1766 (1970), the

Supreme Court adopted this same rationale regarding the arbitrary refusal of a local board to
reopen in the face of a prima facie case.
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In one case, Battiste v. United States,"5 the court reversed the
appellant's conviction in light of the subsequent decision of the Supreme
Court in Gutknecht v. United States." In that case the Supreme Court
held that nothing in the Military Selective Service Act of 196717

authorized the delinquency regulations55 issued by the service. Since
appellant's induction was accelerated because of his delinquency status,
his conviction was reversed. The government contended that since
appellant was twenty-four years of age when he was ordered to be
inducted, he was really not accelerated. However, the court found clear
evidence that appellant's induction was accelerated and that the order
was thus invalid because it was based on an illegal regulation.

PRE-INDUCTION CLASSIFICATION REVIEW

The court refused on four occasions during the survey period to widen
the judicially created exception to section 10(b)(3) of the Military
Selective Service Act of 1967.51 This exception was carved out by the
Supreme Court in Oestereich v. Selective Service Board"' and Breen v.
Selective Service Board.' In those cases the Supreme Court held that a
federal district court has jurisdiction to entertain an application for
injunction disregarding section 10(b)(3) where the action of the system
has been blatantly lawless.

In Edwards v. Selective Service Board2 the court held that this
exception creates jurisdiction only "where such classification or
processing is (1) without statutory basis, (2) conflicts with rights
explicitly established by statute, and (3) is not dependent upon an act of
judgment by selective service officials." 63 Edwards' complaint was that

55. 428 F.2d 801 (5th Cir. 1970).
56. 396 U.S. 295 (1970).
57. 50 U.S.C. §§ 451 et seq. (Supp. 1965-67).
58. 32 C.F.R. §§ 1642.1 elseq. (1971).
59. 50 U.S.C. § 460(b)(3) (Supp. 1965-67) provides in part:

No judicial review shall be made of the classification or processing of any registrant by
local boards, appeal boards, or the President, except as a defense to a criminal
prosecution instituted under section 12 of this title . . . after the registrant has responded
either affirmatively or negatively to an order to report for induction, or for civilian work
in the case of a registrant determined to be opposed to participation in war in any form;
Provided, That such review shall go to the question of the jurisdiction herein reserved to
local boards, appeal boards, and the President only when there is no basis in fact for the
classification assigned to such registrant.

60. 393 U.S. 233 (1968).
61. 396 U.S. 460 (1969).
62. 432 F.2d 287 (5th Cir. 1970).
63. Id. at 292.
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the board failed to notify him that it had taken action on additional
information which he submitted in regard to his request for occupational
deferment. The board had previously declined to change his
classification, and his appeal was then at the Presidential Appeal Board.
This additional information was forwarded through the state director to
the President pursuant to the regulations. The court noted that the
requested deferment was not mandated by statute but was awarded in
the discretion of the President under such rules and regulations as he
might prescribe.64

The court, relying on Clark v. Gabriel,65 then held that since the action
of the board was within its statutory authority and involved an exercise
of discretion, judicial review prior to induction would not be permitted.
Review in this instance would clearly frustrate congressional police
mandated in section 10(b)(3) of the Act.

The opinion of the court in Davis v. Selective Service Board6l indicates
that the court will closely weigh the facts of each case in applying the test
set out above. The court observed that in Oestereich the ministerial
exemption was revoked in a manner not authorized by statute and for a
reason which had nothing to do with the propriety of continuing the
registrant in the ministerial classification. There was no exercise of
discretion or evaluation of facts. In Clark, on the other hand, the board
was simply carrying out its duty in making a determination on the facts
available as to whether or not the registrant should be accorded
conscientious objector status. Since the appellant's claim in Davis
amounted only to an improper refusal to grant his request, the court held
that judicial review was foreclosed by virtue of the mandate in Clark v.
Gabriel.

In Steiner v. Officer in Command, Armed Forces Examining &
Induction Center at Houston, Texas, the court relied on another basic
fact question in applying the above described test. The court noted that
in both Oestereich and Breen there was no dispute at all as to whether
they should have originally been granted exemptions. Since Steiner
contested his classification, inquiry by the district court into the alleged
errors would be a judicial determination of his classification in a manner

64. Oestereich and Breen involved a ministerial exemption and a student deferment, both being
catagories which are mandated by statute and over which the President has no discretion. See 50
U.S.C. § 456 (h) (Supp. 1965-67).

65. 393 U.S. 256 (1968). This was a per curiam opinion decided the same day as Oestereich
which distinguished that case and further delineated the test to be applied in determining when a
federal district court has jurisdiction to proceed with judicial review of a draft classification prior to
induction.

66. 433 F.2d 736 (5th Cir. 1970).
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clearly prohibited by the statute. Viewed in this light it is apparent that
Oestereich and Breen are altogether different on their facts. It is also
rather clear from these decisions that the court is very unlikely to extend
the Oestereich- Breen rationale."

COURT-MARTIAL JURISDICTION

On four occasions during the survey period the court was faced with a
challenge to the jurisdiction of a court-martial to try service personnel
for alleged civilian offenses. The test to be applied in this instance was
delineated by the Supreme Court in O'Callahan v. Parker."9 In that case
it was held that a court-martial lacks jurisdiction when the offense
charted is cognizable as a civilian offense and has no military
significance. The threshold question, then, involves a determination from
the facts and circumstances as to whether there is any connection
between the serviceman's military duties and the crimes in question. This
dictates a case by case approach.

In Silvero v. Chief of Naval Air Basic Training" a Navy lieutenant
sought release from confinement pending a general court-martial on
sodomy charges. In finding that the district court improvidently granted
the writ, the court noted the following circumstances which take the case
outside the O'Callahan doctrine. Although the crimes were perpetrated
off post, all of the victims were Navy enlisted personnel who were
temporarily away from their duty station. This was a series of acts as
distinguished from a single occurrence. Homosexual offenses have a
particular connection with the Navy because its personnel are subject to
long confinement at sea in all male crews. Finally, the effect of this kind
of conduct by an officer has a lasting and pervasive effect on discipline.

In subsequent cases the court likewise denied O'Callahan relief where
the offense charged was possession and use of marijuana on a military
base,7 assault and battery against a fellow airman committed on base,72

and refusing a direct order by the commanding officer.73 From a reading
of these cases it is suggested that in order to successfully attack the

67. 436 F.2d 687 (5th Cir. 1970).
68. In a fourth case, United States v. Burnett, ___F.2d-(5th Cir. 1970) the court affirmed

the lower court's dismissal without opinion citing Clark v. Gabriel, 393 U.S. 256 (1968), and
Edwards v. Selective Service Board, 432 F.2d 287 (5th Cir. 1970).

69. 395 U.S. 258 (1969).
70. 428 F.2d 1009 (5th Cir. 1970).
71. Diorio v. McBride, 431 F.2d 730 (5th Cir. 1970).
72. Zenor v. Vogt, 434 F.2d 189 (5th Cir. 1970).
73. Doyle v. Koelbl, __F.2d (5th Cir. 1970).
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jurisdiction of a court-martial, the applicant must show that the offense
was committed off post and against a civilian. Under any other
circumstances it will be possible to show some military connection which
would justify denying the relief sought.

INSURANCE AND VETERANS BENEFITS

In Smith v. United States74 the court was faced with a dispute between
the widow and former mother-in-law of a deceased veteran over the
proceeds of his National Service Life Insurance. The policy named the
mother-in-law as beneficiary. The evidence showed that the deceased and
his widow agreed to make each other beneficiaries of their respective life
insurance policies. He executed a change on his "Record of Emergency
Data" card which he believed had the effect of changing the beneficiary
of his policy. He represented to his wife and others that he had made a
change in the beneficiary of his policy.

The court held for the widow. The rule to be applied in these cases was
laid down in the early case of Mitchell v. United States.75 It was held in
that case that even though the necessary ministerial steps had not been
taken, the deceased veteran had evidenced an intent to change his
beneficiary and had taken some affirmative steps on his part to do so.
Since the proof of intent here was clear and convincing, the evidence was
sufficient to support the jury verdict for the widow.

An interesting dispute involving veterans benefits was presented to the
court in Hollman v. Pratt & Whitney Aircraft.7" The case turned on
whether Vacation pay is to be treated as "other benefits" or "seniority,
status, and pay" under section 459 of the Military Selective Service Act
of 1967.1,

74. 421 F.2d 634 (5th Cir. 1970).
75. 165 F.2d 758 (5th Cir. 1948).
76. 435 F.2d 983 (5th Cir. 1970).
77. 50 U.S.C. § 459 (Supp. 1965-67) provides in pertinent part:

(A)...
(b) In the case of any such person who, in order to perform such training and service, has
left or leaves a position . . . in the employ of any employer and who . . . (2) makes
application for reemployment within ninety days after he is relieved from such training
and service or from hospitalization continuing after discharge for a period of not more
than one year-..
(B) if such position was in the employ of a private employer such person shall-(i) if
still qualified to perform the duties of such position, be restored by such employer or his
successor in interest to such position or to a position of like seniority, status, and pay

(c) [Service] considered as furlough or leave of absence
(1) Any person who is restored to a position in accordance with the provisions of
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Hollman was inducted into the service in 1964. At that time he had
met all the requirements for vacation pay except that he was not on the
active payroll as of December 31st of that year. Pratt & Whitney argued
that vacation pay was not accorded the same statutory protection under
the statute as seniority, status and pay, and that Hollman was bound by
the rules which treated him as if he had been on furlough or leave of
absence instead of in service. The district court awarded Hollman
vacation pay for 1964 and the court of appeals affirmed.

While there had previously been a conflict among'the circuits as to the
extent of protection accorded "other benefits" under the statute, 7  the
confusion appears to have been dispelled by the Supreme Court's
opinion in Eager v. Magma Copper Co.79 Eager was a one sentence per
curiam opinion which cited Accardi v. Pennsylvania R.R.8 0 In Accardi,
a case involving length of service for retirement benefits, the court held
that the purpose of the statute was to preserve to the returning veteran
rights and benefits which would have automatically accrued had he not
responded to the call of his country. The "other benefits" clause was
intended to add to and not take away from other rights secured by the
statute.

The result of this case seems to be that the court will not be bound by
the words used to describe the right in question, i.e., vacation pay,
seniority, status, etc., but rather will look to the circumstances
surrounding the claim and grant relief where the right would have
automatically accrued but for entrance into the service.

paragraph (A) or (B) of subsection (b) . . . shall be considered as having been on
furlough or leave of absence during his period of training and service in the armed forces,
shall be so restored without loss of seniority, shall be entitled to participate in insurance
or other benefits offered by the employer pursuant to established rules and practices
relating to employees on furlough or leave of absence in effect with the employer at the
time such person was inducted into such forces, and shall not be discharged from such
position without cause within one year after such restoration.
(2) It is declared to be the sense of Congress that any person who is restored to a
position in accordance with the provisions of paragraph (A) or (B) of subsection (b)...
should be so restored in such manner as to give him such status in his employment as he
would have enjoyed if he had continued in such employment continuously from the time
of his entering the armed forces until the time of his restoration to such employment.

78. Brown v. Watt Car & Wheel Co., 182 F.2d 570 (6th Cir. 1950); Mentzel v. Diamond, 167
F.2d 299 (3d Cir. 1948); Dwyer v. Crosby Co., 167 F.2d 567 (2d Cir. 1948).

79. 389 U.S. 323 (1967).
80. 383 U.S. 225 (1966).
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