
LEGISLATION-SPECIAL LAWS (POPULATION
BILLS)-COMPLIANCE WITH NOTICE REQUIREMENT?

In the compilation of the 1970 session laws of the Georgia General
Assembly there is a conspicuous presence of purported general laws or
statutes which are limited in application by population brackets or
classifications. In a close examination of these purported general laws,
most of which are compiled in the same volume with the special and
local statutes of each legislative session, one notes that many apply to the
more populated counties of Georgia and are for the most part spending
and compensation measures. There are forty-three of these population
bills among the 1970 session laws; of the thirty-six laws of general
application purportedly applying to all counties, in actuality
approximately thirty applied to only one county at the time of their
passage.'

A general law has been described as a law affecting the total
community 2 or the entire state, uniformly.' Local legislation, on the
other hand, is defined as that which applies to special or particular places
or persons as distinguished from legislation relating to classes of persons
or subjects.'

In Georgia, the court in classifying general legislation as opposed to
special or local legislation has stated, "[A] law may take its general
nature either from its territorial comprehensiveness or from the nature of

I. Ga. Laws, 1970, pp. 3613, 3617 (Index). Examples of these "general statutes" limited by
population are Senate Bill No. 66, Ga. laws, 1970, p. 2149, and Senate Bill No. 532, Ga. Laws,
1970, p. 3207. The former is entitled "Compensation of Sheriffs in Certain Counties (500,000 or
more).) It provides that "[T]he annual salary of the sheriff of all counties in the State having a
population of 500,000 or more, according to the 1960 United States Census, or any future census,
shall he $20,000.00 .... " The latter, No. 532, authorizes certain municipalities to become self
insurers. It provides that municipal corporations with "[A] population of more than 400,000
according to the last or any future Federal Decennial Census. . .[can] become self insurers ....
At the time these bills were passed and also after the announcement of the 1970 census totals, Fulton
County was the only county even close to falling within these brackets.

A striking example of a "general law" is found at Ga. Laws, 1970, p. 2296. This "general law"
creates a small claims court in each county of Georgia "having a population of not less than 8,905
and not more than 8,920 according to the United States decennial census of 1960 or any future such
census .... " To ascertain how many counties shall have such a small claims court, one must turn
to the index of Ga. Laws, 1970, pp. 3687-89, where is found a tabulation by population of each
county for 1960. There it is discovered that only Jeff Davis County falls within this bracket.
However, it is further observed that should Pickens County gain two inhabitants according to the
1970 census or Gilmer County lose two inhabitants, they shall thereupon also have a small claims
court. Are these general laws?

2. BLACK'S LAW DICTIONARY 814 (4th ed. rev. 1968).
3. GA. CONST. art. I, § 4(l), GA. CODE ANN. § 2-401 (Rev. 1948).
4. BLACK'S LAW DiCTIONARY 1087 (4th ed. rev. 1968).
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its subject-matter, or from both." 5 Further, in Stewart v. Anderson," the
Georgia Supreme Court stated:

The question, therefore, is whether the act under consideration is a
general or a special law. Has it uniform operation throughout the state?
• . . The legislature may make classification for purposes of legislation
and pass general laws with reference to such classes . . . . The basis of
classification must have some reasonable relation to the subject-matter
of the law, and must furnish a legitimate ground of differentiation.
Mere arbitrary discriminations are not permissible under the
constitution. 7

The Georgia constitution differentiates in an important way between
general and local legislation by requirements which must be met before a
bill is enacted. Local or special legislation is constitutionally limited in
that before its introduction to the General Assembly, the bill must be
advertised in the locality to be affected. 8 The purpose for this
constitutional provision is twofold:

a) [T]o protect the people against covert or surprise legislation. 9

b) [Tbo prevent duties and obligations from being imposed on local
government without giving those in charge of such government an
opportunity to oppose [its] passage.'0

The Georgia Supreme Court has said that legislative acts in violation
of the constitution are void." Specifically, in Walker Electrical Co. v.
Walton,' 2 the court held that the constitutional notice requirement
essential for local legislation must be complied with.

However, compliance with this limitation on legislation appears to be
easily avoided by classifying general legislation by population brackets.
The effect of such classification is obvious: local legislation is
intentionally passed in the form of general legislation and the

5. Mathis v. Jones, 84 Ga. 804, 808, 11 S.E. 1018, 1019 (1890).
6. 140Ga.31,78S.E.457(1913).
7. Id. at 32-33, 78 S.E. at 458-59.
8. GA. CONST. art. IlH, § 7(15), GA. CODE ANN. § 2-1915 (Supp. 1970) states:

[Nlo local or special bill shall be passed, unless notice of the intention to apply therefore
shall have been published in the newspaper in which the Sheriff's advertisements for the
locality affected are published, once a week for three weeks during a period of sixty days
immediately preceding its introduction in the General Assembly. No local or special bill
shall become law unless there is attached to and made a part of said bill a copy of said
notice certified. . . that said notice has been published as provided. ...

9. Brown v. Clower, 225 Ga. 165, 166, 166 S.E.2d 363, 365 (1969).
10. Fleming v. Daniell, 221 Ga. 43, 45, 142 S.E.2d 804, 806 (1965).
II. Black v. Jones, 190 Ga. 95, 8 S.E.2d 385 (1940).
12. 203 Ga. 246, 46 S.E.2d 184 (1948).
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requirement of notice for local legislation is dispensed with. This is not
to suggest that the legislature is not authorized to make a general
classification of municipalities and counties and pass general laws with
reference to such classifications. Population classification has, however,
been limited by the courts to the extent that it must possess a reasonable
relationship to the subject matter of the law; it must furnish legitimate
ground for differentiation; and it must apply uniformly to all subjects
which are within the classification. 1

3

Even though the constitution and the courts have placed limitations on
general legislation, it has not been sufficient to curb abuses of the general
population bill. One of the most pronounced examples, among the 1970
session laws, of the intent to pass local legislation in the form of general
legislation is House Bill No. 1530.1 This bill, entitled "Corporate
Limits of Certain Municipalities (4,440-4,470) in Certain Counties
(16,685-16,820)," purports to change the municipal corporate limits as
classified by the above caption.' 5 It also is to apply to such an area "ac-
cording to the 1960 United States Decennial Census or any future such
census ... ''1' Although it seems very unlikely that at any given time
another municipality in the State will have a population of 4,440 to
4,470 and be within a county of 16,685 to 16,820, the full impact of what
has occurred by the passage of this "general act" does not become
apparent until one reads further into the body of the bill. House Bill No.
1530 sets out the description of the boundaries by landmarks, feet, de-
grees, and minutes "in Land Lot 824, 18th District, 2nd Section of
Douglas County, Georgia," which description is to be annexed by the
bill.'7 It flies in the face of reason to assume this is anything but local
legislation. However, because it is in general form and is restricted by
population brackets, no notice is required and the House bill was passed.
Such shenanigans by Georgia legislators violate not only their responsi-
bility as representatives to their constituents, but also their duty to
support and uphold the constitution. 8

13. City of Atlanta v. Gower, 216 Ga. 368, 116 S.E.2d 738 (1960); Irwin County Electric
Membership Corp. v. Haddock, 214 Ga. 682, 107 S.E.2d 195 (1959); Barge v. Camp, 209 Ga. 38,
70 S.E.2d 360 (1952); Murphy v. West, 205 Ga. 116, 52 S.E.2d 600 (1949).

14. Ga. Laws, 1970, p. 3295.
15. Id.
16. Id.
17. Id. at p. 3296.
18. GA. CONST. art. Ill, § 4(5), GA. CODE ANN. § 2-1605 (Rev. 1948) states that:

[Elach senator and representative, before taking his seat, shall take the following oath, or
affirmation, to-wit:
I will support the Constitution of this State and of the United States, and on all questions
and measures which may come before me, I will so conduct myself, as will, in my
judgment, be most conducive to the interests and prosperity of this State.
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The Supreme Court of Georgia has formulated case law which serves
the legislator as a ready guide to the differentiation of general and local
legislation. In Tift v. Bush,"9 the court stated that a general law is a local
or special law when its application is limited or "[O]therwise hedged
about by restrictions so that it can apply to only one county at the time
of passage .... ,,2" Thus it could be argued that approximately thirty
of these "general laws" among the 1970 session laws which apply to
only one county at passage are not general laws but local laws which
were not passed with the requisite notice needed of local legislation, even
though the technical language found lacking in Tift may be present.

Another limitation the court has laid down is that if a general law
which is classified by population brackets "is so limited and restricted
that all counties or cities which may come within the [prescribed] class
cannot come within the provisions of the act, it is not a general law."12'

The court has repeatedly held that the population range specified by a
law must be open to allow localities to become subject or not subject to
the law as they increase or decrease in population.2 2 This limitation,
however, appears pernicketive if not somewhat arbitrary as applied by
the court.2 3 The court appears to base its findings solely on its
interpretation and use of the word "and" as a conjunction in the phrase
"and any such future census," which follows the population figures in
these general acts. If the word "and" is used the court will rule that the
act will not be open ended as any county falling within the population
brackets will not be able to be removed when it ceases to be withing the
classification.24 On the other hand, if the word "or" is used, the court
contends the county will be able to drop from the classification when it
no longer is within the population bracket.21

19. 209 Ga. 769, 75 S.E.2d 805 (1953). Accord, Hasty v. Hamrick, 205 Ga. 84, 52 S.E.2d 470
(1949); Christian v. Moreland, 203 Ga. 20, 45 S.E.2d 201 (1947); Gibson v. Hood, 185 Ga. 426, 195
S.E. 444 (1938); Marbut v. Hollingshead, 172 Ga. 531, 158 S.E. 28 (1931). Walden v. Owens, 211
Ga. 884, 89 S.E.2d 492 (1955) states the general proposition as follows:

A legislative act which is limited in classification to only one county at the time of its
passage, and which is so restricted by its terms that it cannot operate uniformly upon the
class of subjects with which it proposes to deal, is not a general law.

20. 209 Ga. at 77I,75 S.E.2d at 807.
21. City of Atlanta v. Gower, 216 Ga. 368, 371-72, 116 S.E.2d 738, 741 (1960). Accord, Tift v.

Bush, 209 Ga. 769, 75 S.E.2d 805 (1953); Jackson v. Baker, 207 Ga. 446, 62 S.E.2d 162 (1950);
Gibson v. Hood, 185 Ga. 426, 195 S.E. 444 (1938); Mayor and Council of Danville v. Wilkinson
County, 166 Ga. 460, 143 S.E. 769 (1928); Cooper v. Rollins, 152 Ga. 588, 110 S.E. 726 (1922);
Sasser v. Martin, 101 Ga. 447, 29 S.E. 278 (1897).

22. Estes v. Jones, 203 Ga. 686, 48 S.E.2d 99 (1948); Sumpter County v. Allen, 193 Ga. 176, 17
S.E.2d 567 (1941).

23. 16 GA. B.J. 224, 226 (1953).
24. 193 Ga. 176, 17 S.E.2d 567 (1941).
25. Id.
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The problems inherent in such a requirement are not difficult to
visualize. If a county having a five man board of commissioners does,
subsequent to the passage of a population bill requiring a seven man
board designed for another county, increase its population to within the
population bracket of that act, it would thereupon not have the form of
county government which is made applicable by the act, unless the size
of the board was increased by two men. 6 When it is apparent that the act
originally was not intended to apply to that county, how can it be argued
that it is reasonable that a slight increase in population can change the
composition of the Board of Commissioners of that county without any
consideration of the needs or desires of the county. Additionally, the
county for which the "general act" was initially passed may, by the new
census figure, no longer have a seven man board but a required three
man board if it should fall within the bracket of a population bill
requiring the same.

The court has dealt with the constitutionality of population bills by
the use of other limitations to statutes. In City of Atlanta v. Gower, 21the

court held that a "general law" requiring that professionals licensed to
practice by the state be additionally taxed, had no relation whatsoever to
a purported classification of cities provided for in the bill. The court
asked, "Why should cities of any number of inhabitants less than
300,000 be permitted other limitations to statutes. In an annual basis in
the sum of $15 only; and cities of more than 300,000 have the power to
impose unlimited taxes on such professions? 28 The court thus enumerated
that there must be some reasonable relation between the limiting
population classification and the subject-matter of the statutes.

Another limitation of legislation was utilized to hold a statute
unconstitutional in Ledger-Enquirer, Co. v. Brown.29 The statute here
was a "general law" which made a publisher liable for suit in any county
in which it had a circulation of fifty or more subscribers. The court held
this statute arbitrary and without any reasonable basis for the
classification of fifty subscribers necessary to invoke the terms of the
act. The court thus affirmed that the classification of legislation by
population must have some legitimate ground for distinction.

Finally, the court has set forth the requirement that to be
constitutional a statute of this type must have uniform application
within its own classification. In Stewart v. Anderson, a 1911 Act which

26. See Sentell, The Validity of Statutes Pertaining to Georgia County Commissioners: An
Exercise in Constitutional Interpretation, 15 MERCER L. REV. 258 (1963).

27. 216 Ga. 368, 116 S.E.2d 738 (1960).
28. Id. at 373,116 S.E.2d at 742.
29. 213 Ga. 538, 100 S.E.2d 166 (1957).
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dealt with salaries of county officers was held unconstitutional because it
was so hedged that its application could only have been to Fulton
County. Thus this was a local act as there was no uniform application
either within the statute itself or over the state as a whole.

It is apparent that the Georgia Supreme Court has, for the most part,
established legislative guidelines for constitutional population
classification, although it is dubious that the legislature has heeded these
guidelines.

The problem of restricted general legislation is clear. With the intent
to pass local legislation, bills are enacted by the General Assembly which

on one hand do not operate uniformly in the state and on the other hand
are local in effect but no notice of such acts is given to local citizenry.
The implication of this situation would appear to be that either the
legislators in the General Assembly must acquire new awareness of their
responsibilities to their constituents or the notice requirement for local
legislation in the constitution 3

0 should be repealed.
To consider the repeal of the notice requirement one must ask: How

effective is the requirement for notice by advertisement? Is it not an
anachronism, a remnant of a frontier society which, if adhered to today
would only bring delay to the passage of local legislation? Although this
argument has merit in our age of the mass media, it would seem that the
requirement of local notice still has genuine importance. This
requirement is important today because it is one further way in which the
legislator is bound to his constituents, as well as the fact that it calls to
the attention of the media the proposed bill. Although it is unlikely that
there will ever be another Yazoo land fraud,3' the requirement of notice
still serves to protect against covert or surprise legislation and affords
the citizenry an opportunity to oppose or support the legislation
proposed by their elected representatives. It would appear that the better
remedy of this issue would be for the General Assembly members to
once again realize their responsibilities and duties to their constituents
and to the constitution.3 1

EARL B. BENSON, JR.

30. GA. CONST. art. Ill, § 7(15), GA. CODE ANN. § 2-1915 (Supp. 1970).
3 1. With the intention of paying Revolutionary soldiers and as its title declared, for "protecting

and supporting the frontier settlements," the Georgia General Assembly in 1795, sold to the

speculative Yazoo Company thirty-five million acres of the State's western land for $500,000. The
Yazoo land fraud led directly to constitutional limitations on enactment of legislation, including
GA. CONST. art. III, § 2-1915, GA. CODE ANN. § 2-1915 (Supp. 1970). See A. SAYE AND C.

HILKEY, TIE CONSTITUTIONAL LAW OF GEORGIA 156 (1952).

32. The author does not consider herein the sufficiency of notice which actually is published

since such is beyond the scope of this note. However, it should be observed that this presents a
problem for the legislator who attempts to comply with the notice requirement.
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