
CONFLICT OF LAWS - JONES ACT - BASE OF
OPERATION OF FOREIGN SHIPOWNER ADDED TO LIST

OF SEVEN FACTORS CONSIDERED IN LAURITZEN

In Hellinic Lines v. Rhoditis' the United States Supreme Court has
added a new factor to be considered in determining whether a particular
shipowner should be held an "employer" for Jones Act' purposes. Of
the seven factors listed in the landmark decision of Lauritzen v. Larsen3

the Supreme Court has heretofore attached great significance to the law
of the flag. 4 In the instant case the Court has found a "heavy
counterweight" to the law of the flag.

Hellinic Lines involved a suit under the Jones Act where plaintiff, a
seaman of Greek nationality, sought to recover for injuries received
aboard a ship of Greek registry when it was docked in the Port of New
Orleans. Petitioner, Hellinic Lines Ltd., is a Greek corporation that has
its principal office in New York and another office in New Orleans.
More than ninety-five per cent of its stock is owned by a Greek national,
who has lived in New York since 1945. The injury occurred aboard the
HELLINIC HERO which is engaged in regularly scheduled runs
between various parts of the United States and the Middle East,
Pakistan and India.

The seaman signed his papers in Greece and the contract of
employment provided that Greek law apply between the employer and
the seaman and that all claims arising out of the employment contract
are to be adjudicated by a Greek court. It is undisputed that the seaman
had available Greek courts, if he desired. The district court, sitting
without a jury, rendered judgment for the plaintiff.5 The Court of
Appeals for the Fifth Circuit affirmed.6 The United States Supreme
Court granted certiorari7 and in a 6-3 decision affirmed, holding that,
due to the totality of circumstances, including a new factor, the base of
operations,' the Greek shipowner was an "employer" under the Jones
Act.

I. -U.S. ,90 S.Ct. 1731 (1970).
2. 41 Stat. 1007 (1920), 46 U.S.C.A. § 688 (1946).
3. 345 U.S. 571 (1953).
4. [TIhe weight given to the ensign overbears most other connecting events in determining

applicable law . . . [lIt must prevail unless some other heavy counterweight appears. Id. at 585-586
(emphasis added).

5. Rhoditis v. Hellinic Lines, Ltd., 273 F. Supp. 249 (S.D. Ala. 1967).
6. Hellinic Lines, Ltd. v. Rhoditis, 412 F.2d 919 (5th Cir. 1969).
7. 396 U.S. 1000 (1969).
8. The list of factors is not intended as exhaustive: -[T]he shipowner's base of operations is

another factor of importance in determining whether the Jones Act is applicable; and there may well
be others." (emphasis in original) 90 S.Ct. at 1734.
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MERCER LAW REVIEW

It is a well settled principle of international law that matters relating
to the internal affairs of a ship, such as liability for a maritime tort, are
determined by the law of the country whose flag the ship flies.9 This rule
is commonly based on the idea that a ship is considered an extension of
territory of the sovereign whose flag it flies.' 0 Courts have held the law of
the flag to govern the application of the Jones Act to United States ships
regardless of the nationality of the seaman." American owners, who
register in and fly the flag of a foreign country, do not avoid liability
under the Jones Act to American or alien seaman since it is held that the
controlling law is that of the owner. 2

In 1942 the Second Circuit Court of Appeals handed down one of the
first opinions which did not follow the law of the flag.' 3 An alien, a long
time resident in the United States, was allowed to recover where the
shipping contract was signed in the United States, the voyage to begin
and end in the United States, and the injury occurred in United States
waters. The court's decision was based on the injury taking place in
United States waters to one it considered the equivalent of an American
citizen. However, five years later, the same court denied recovery to a
long time resident alien that the court similarly regarded as an American
citizen." There the injury occurred on the high seas and the shipping
contract was signed in a foreign port. Thus the idea that any American
citizen injured aboard a foreign ship could recover was rejected. In The
Paula,'5 which dealt with a foreign seaman injured aboard a foreign ship,
where the shipping articles were signed in a foreign country and the
injury occurred in United States waters, the second circuit followed the
law of the flag and denied recovery. But in Kyriakos v. Goulondris,6

with Judge Learned Hand dissenting, the court allowed a foreign seaman
who had signed his shipping contract in the United States and was
injured in the United States to recover under the Jones Act. Kyriakos led
to the recovery granted in Taylor v. Atlantic Maritime Co. 1 in which the
seaman signed the shipping contract in the United States and was
injured on the high seas. The court in Taylor based its decision on the

9. RESTATEMENT, Conflict of Laws, §§ 405, 406 (1934).
10. United States v. Flores, 289 U.S. 137, 155-56 (1933).
1I. Wenzler v. Robin Line S.S. Co., 277 F. Supp. 812 (W.D. Wash. 192 1).
12. Gerradin v. United Fruit Co., 60 F.2d 927 (2d Cir.), cert. denied, 332 U.S. 773 (1932).
13. Gambera v. Bergoty, 132 F.2d 414 (2d Cir. 1942), cert. denied. 319 U.S. 742 (1943).
14. O'Neill v. Cunard White Star, Ltd., 160 F.2d 446 (2d Cir.), cert. denied, 332 U.S. 773

(1947).
15. 91 F.2d 1001 (2d Cir. 1937), cert. denied sub nor. Peters v. Lauritzen, 302 U.S. 750 (1937).
16. 151 F.2d 132 (2d Cir. 1945).
17. 179 F.2d 597, 600 (2d Cir. 1950), cert. denied sub nora. Atlantic Maritime Co. v. Rankin,

341 U.S. 915 (1951).
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idea that any foreign seaman who signed on in the United States was
permitted to invoke the Jones Act, the right to do so being part of the
contract. 8 Thus, departure from the law of the flag caused confusion as
to just what contact or combination of contacts was necessary to Jones
Act coverage.

In Lauritzen v. Larsen9 the Supreme Court attempted to resolve some
of this confusion. 20 Lauritzen was doubtless the leading decision on Jones
Act coverage of foreign seaman before the instant case. In Lauritzen the
Supreme Court put forth seven factors or contacts which alone, or in
combination, govern the choice of laws concerning maritime torts under
the Jones Act: (1) Place of the wrongful act; (2) Law of the flag; (3)
Allegiance or domicile of the injured; (4) Allegiance of the defendant
shipowner; (5) Place of contract; (6) Inaccessibility of foreign forum; (7)
The law of the forum. 2' Here a Danish seaman signed shipping articles in
New York for a voyage on a Danish ship. While the ship was in Havana
the plaintiff seaman was injured. The Court weighed and analyzed the
relative importance of the above mentioned contacts in subjecting a
foreign ship to the Jones Act and held that Danish law was controlling.

The cases after Lauritzen raised the question of how much weight is
to be given to the factor of American ownership and/or control when the
court is confronted with an injury aboard a ship owned by a foreign
corporation and registered in a foreign country. Since Lauritzen the
District Court of the Southern District of New York has held the Jones
Act applicable to foreign registered vessels when the injury occurred on
the high seas and there were the contacts of ownership and control by
American interests. 22 However, during this same period of time the
identical court did not apply the Jones Act when the injury to the foreign
seaman occurred on the high seas and when only ownership and no
control by American interests in the foreign corporation was shown.,
Even when the contact of the injury having occurred in United States

18. The New York Court of Appeals reached a contrary result on essentially the same facts in
Sonnesen v. Panama Transport Co., 298 N.Y. 262, 82 N.E.2d 569 (1948), cert. denied, 337 U.S.
919 (1949).

19. 345 U.S. 571, 586 (1953).
20. In Lauritzen the Supreme Court for the first time indicated the idea of weighing "'contacts"

and a "most significant relationship" analysis. See, LEFLAR, AmERICAN CONFLICTS LAW § 140
(Rev. 1968).

21. 345 U.S. at 583-90.
22. Pavlou v. Ocean Traders Marine Corp., 211 F. Supp. 320 (S.D. N.Y. 1962); Zielinski v.

Empressa Hondurena de Vapores, 113 F. Supp. 93 (S.D. N.Y. 1953).
23. Moutzouris v. National Shipping & Trading Co., 194 F. Supp. 468 (S.D. N.Y. 1961);

Mproumeriotis v. Seacrest Shipping Co., 149 F. Supp. 265 (S.D. N.Y. 1957); Argyrus v. Polar
Compania de Navegacion, Ltd., 146 F. Supp. 624 (S.D. N.Y. 1956).
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MERCER LAW REVIEW

waters is present this court has declined to apply the Jones Act unless it
is shown that American interests both own and control the foreign
corporation which owns the foreign registered ship. 4

In the Federal District Court of Maryland it was held that where the
injury to the foreign seaman occurred aboard a foreign registered ship
the Jones Act was not applicable unless more than beneficial ownership
by American interests of the foreign corporation owning the vessel was
shown.2 A Pennsylvania district court was confronted with the same
question two years later and held the Jones Act would be applicable if
ultimate control and ownership by American interests were shown in the
two foreign corporations which owned the ship.2 1 An extreme case
holding the Jones Act applicable to a foreign seaman on a foreign
registered vessel owned by a foreign corporation was Southern Cross
S.D. Co. v. Firipis. There the contact of American interests amounted
to only twenty percent of the stock of the foreign corporation but this
was the controlling interest.

Thus it is difficult to perceive any definite trend on this particular
question. The District-Court of Maryland commented that after
reviewing the New York District Court cases on the issue of ownership
by American interests of the stock of the foreign corporation owning the
foreign registered ship, they were not bound by precedent and "the
finding of American allegiance of the shipowner, arrived at by piercing
the veil of corporate ownership, is nothing more than a fortuitous
circumstance. ' 28 The Jones Act, the court held, was not to be applied
when the only contact shown is control by American interests. 2

1

The leading court of appeals decision after Lauritzen was Tsakonites
v. Transpacific Carrier Corp.30 In this case a foreign citizen, who had
resided in the United States since 1945 and who controlled the
operations of the foreign corporation from the United States, was the
majority stockholder of the foreign corporation which owned the foreign
registered ship aboard which the seaman was injured. The court held
there were insufficient contacts between the United States and the vessel
to outweigh the rule which gives cardinal importance to the law of the
flag of the vessel. From Tsakonites and earlier cases a rule was

24. Bartholomew v. Universe Tankships, Inc., 263 F.2d 437 (2d Cir.), cert. denied, 359 U.S.
1000 (1959); Voyiatzis v. National Shipping & Trading Co., 199 F. Supp. 920 (S.D.N.Y. 1961).

25. Mpampourous v. Auromar, 203 F. Supp. 944 (D.C. Md. 1962).
26. Lascartos v. S/T Olympic Flame, 227 F. Supp. 161 (E.D. Pa. 1964).
27. 285 F.2d 651 (4th Cir. 1960), cert. denied, 365 U.S. 869 (1961).
28. 203 F. Supp. at 949.
29. Id.
30. 368 F.2d 426 (2d Cir. 1966). This case is noted in 18 MERCER L. REv. 489 (1967).
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promulgated that the beneficial ownership and control of the foreign
corporation must be by American interests before the Jones Act could
be invoked; such ownership and control by foreign citizens residing in
this country would not be enough.

Hellinic Lines negates such a rule and looks to the ownership and
control by the foreign national residing in the United States in
determining if there are sufficient contacts to hold the defendant
shipowner to be an employer under the Jones Act. The Court pointed out
the purpose of the Jones Act is to protect American interests from unfair
competition:

We see no reason whatsoever to give the Jones Act a strained
construction so that this alien shipowner, engaged in an extensive
business operation in this country, may have an advantage over citizens
engaged in the same business by allowing him to escape the obligations
and responsibility of a Jones Act 'employer.'

The Court stresses the "substantial and continuing contacts which this
alien owner has with this country. ' 32 However, the dissent points out the
fact that the injured seaman has no American ties or contacts and
strongly advocates following the law of the flag, a "most venerable and
universal rule of maritime law." To weaken the law of the flag, or do
away with such an important principle, the dissent would require a more
convincing case. Justices Harlan and Stewart and Chief Justice Burger
noted that the result arrived at by the majority opinion "is supported
neither by precedent, nor realistic policy, and . . . is far removed from
any intention that can reasonably be ascribed to Congress."'

Hellinic Lines, thus, is a limitation on the abuse of flags of
convenience. The Court's attitude is the reflection of a growing
inflexibility against such a practice.3 5

31. 90 S. Ct. at 1734. On this point the dissent comments that the purpose of the Jones Act is to
protect the individual seaman, not to regulate commerce or competition.

32. Id. The Court goes beyond the corporate veil. The law of the flag is not controlling by itself:
If, as stated in Bartholomew v. Universe Tankships, Inc., 263 F.2d 437, the liberal
purpose of the Jones Act are to be effectuated, the facade of the operation must be
considered as minor compared with . ..the actual operational contacts that this ship
and this owner have with the United States. (emphasis added) Id.

33. Id. at 1736.
34. Id. at 1735.
35. When Lauritzen was decided the practice of using a flag of convenience was in its initial

stage. By the time of Bartholomew it was widespread. See, H. STEINER & D. VAGTS,
TRANSNATIONAL LEGAL PROBLEMS 862 (7th ed. 1968). Also see, Lauritzen v. Larsen, 345 U.S. at
587: "[A] practice has grown particularly among American shipowners, to avoid stringent shipping
laws by seeking foreign registration largely offered by some countries." (emphasis added).
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The language of the Jones Act is very general36 and there is no clear
expression of congressional intent 7.3 Therefore where a foreign country is
involved avoidance of friction should be the governing principle.
Congress, not the courts, should determine if the law of the flag is not to
be-followed.

C. NATHAN DAVIS

36. Any seaman who shall suffer person injury in the course of his employment may, at
his election, maintain an action for damages at law, with the right of trial by jury, and in
such action all statutes of the United States modifying or extending the common-law
right or remedy in cases of personal injury to railway employees shall apply. ..

(emphasis added)41 Stat. 1007 (1920), 46 U.S.C.A. § 688 (1946).
37. The only Congressional intent expressed was to benefit American interests. SEN. REPORT

No. 573, 66th Cong.2d Sess. 2 (1920).


