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I. INTRODUCTION

[W]e have two declared congressional policies which it is our
responsibility to try to reconcile. The one seeks to preserve a
competitive business economy; the other to preserve the rights of labor
to organize to better its conditions through the agency of collective
bargaining. We must determine here how far Congress intended
activities under one of these policies to neutralize the results envisioned
by the other.'

The above statement, made by Mr. Justice Black in his opinion for the
Court in Allen Bradley Co. v. Local No. 3, International Brotherhood
of Electrical Workers,2 enunciates, in as short a statement as possible,
the dilemma that arises when the fields of labor relations law and
antitrust law collide. These two areas of the law, each known
contemporarily as social legislation, express definite national federal
policies. These policies conflict whenever they meet because of the
juxtaposition of their central motifs. Antitrust's theme dictates limited
control of the industrial warfare that is commercial free enterprise for
the purpose of preserving competition, while labor's theme establishes a
framework for industrial employer-employee relations whose heart is
free collective bargaining. The factor of restraint is inherent in collective
bargaining upon both the employer and union; the elimination of
restraint is the primary task of the antitrust laws.3 Therefore, the battle
lines are drawn, now let us join the fray! We can expect to find that the
reconciliation of these two conflicting national policies by the United
States Supreme Court has been, is, and will be the main task of the
judiciary when confronted by these two giants in a single case. The
purpose of this article is not an in-depth examination of the many
antitrust-labor cases which illustrate the myriad problems in this
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combination of two distinct fields.' Instead, the presentation of an
overview of the Supreme Court's quest to accommodate the national
labor and antitrust policies, as evidenced .in those decisions of the Court
considered to be of "landmark" significance in this area, is intended
here.

II. LABOR CASE CONSTRUCTION OF THE ANTITRUST LAWS

A. Rule by Judicial Decree

During the summer months of 1902, the United Hatters of North
America, American Federation of Labor (hereinafter referred to as
A.F.L.), instituted a nationwide boycott with the cooperation of the
membership of the A.F.L. against the products of a manufacturer and
seller of hats, whose plant was located in Danbury, Connecticut. The
Hatters also picketed the plant, inducing by interference, restraint and
coercion most of its union and non-union employees to refrain from
working at the plant. These activities were begun by the Hatters
following a refusal by the plant owners to allow unionization of their
plant into a closed shop. These plant owners filed a suit for treble dam-
ages' under section 7 of the Antitrust Act of July 2, 1890.6 This case,
known in legal journals as the Danbury Hatter's Case, was quickly
certified to the United States Supreme Court by the Second Circuit
Court of Appeals for instruction on the question: "Upon this state of
facts can plaintiffs maintain an action against defendants under section 7
of the Antitrust Act of July 2, 1890?"1 The Court answered that question
by finding the joint union membership of the Hatters and the A.F.L. had
combined and conspired to restrain the interstate trade of the plaintiff,
from which the plaintiff had suffered damage. This decision by the
Court was the first direct application of the Sherman Act to labor
organizations. 9 Although the legislative history of the Sherman Act
carried the implication that the Act was not to be applied to labor unions

4. For excellent and extensive analyses of this broad area of antitrust-labor conflict, see
Kirkpatrick, Crossroads of Antitrust and Union Power, 34 GEo. WASH. L. REV. 288 (1965);
Meltzer, Labor Unions, Collective Bargaining and the Antitrust Laws, 32 U. CHI. L. REV. 659
(1965); Winter, Collective Bargaining and Competition: The Application of Antitrust Standards to
Union Activities, 73 YAuE L.J. 14 (1963).

5. See Loewe v. Lawlor, 208 U.S. 274, 284 n.1 (1908), for full reprint of plaintiff's complaint.
6. Sherman Act § 7, 26 Stat. 209 (1890), as amended, 15 U.S.C. §§ 1-7 (1964).
7. 208 U.S. at 284.
8. For further litigation of this case, which resulted in a S250,000 judgment for Loewe, see

Lawlor v. Loewe, 209 F. 721 (2d Cir. 1913), affd 235 U.S. 522 (1915).
9. See 30 FORDHAM L. REV. 759, 765 (1962); ABA COMM. ON ANTITRUST AND LABOR

RELATIONS LAW, PROCEEDINGS OF THE ABA SECTION OF LABOR RELATIONS LAW, 15 (1966).
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so as to cause their possible elimination, 0 that was what the Court
nearly accomplished." It had declared this combination among the
union members for the purpose of extending their organization of hat
manufacturers to insure the survival of the Hatter's union, subject to the
strictures of the Sherman Act because of their restraint of plaintiffs'
interstate trade. The Court had applied the Act to the letter and had
placed great emphasis upon the Act's coverage of "every" contract,
combination or conspiracy that restrained trade. 2

The focal point and fountainhead for the antitrust-labor dispute is the
Sherman Act. It was the free and easy use of the Act's injunctive
sections 3 by the courts against labor activities that gave great impetus to
the element of emotion which permeates the field of labor relations. 4 At
common law, "restraint of trade" meant restraint of competition in
most cases, but when this term was applied to labor activities it carried
the connotation that in this area interference amounted to "restraint of
trade."" The violence which seemed invariably to accompany exertions
in the early years of union organization was a factor contributing
substantially to this element of emotion. It was also the basis for the
Court's extension of the Sherman Act to the labor movement. However,
in 1914, the Congress was aroused by the growing emotionalism of
public sentiment in favor of legal protection of labor self-help activities
from the rule by judicial decree as a means of bringing some peace to the
industrial scene.' It sought to exempt the existence of labor unions and
certain labor activities from antitrust sanctions in the passage of the
Clayton Act,' 7 sections 6 and 20 respectively. 8

Although hailed by labor leaders as the "Magna Charta" of the labor
movement,' 9 the Clayton Act's promised exemptions were nullified by

10. Id. at 6-17.
II. See 16 U. FLA. L. REV. 103, 105 (1963). Three years after this decision, the danger reached

the critical point when the Court in Standard Oil Co. v. United States, 221 U.S. 1 (1911), held that
combinations judged to illegally restrain trade could be dissolved by the government's prosecution
under the Sherman Act. See also 30 FORDHAM L.REv. 759, 765 (1962).

12. 208U.S.at301.
13. Sherman Act § 4,26 Stat. 213 (1890), as amended 15 U.S.C. § 4(1964).
14. See Winter, supra note 4, at 14-16.
15. See generally C. GREGORY, LABOR AND THE LAW, 209 (2d rev. ed. 1961); Murray, Antitrust

and Organized Labor: Lessons from the Past and Thoughts on the Future. 43 N.D. L.Rav. 279, 281
(1966-67). An economist gives his views concerning the economic ramifications of antitrust laws'
effects upon labor relations.

16. See generally Gregory, supra note 15, at 159.
17. 38 Stat. 7 3 0(1914),asamended 15 U.S.C. § 12et seq. (1964).
18. Clayton Act § 6, 38 Stat. 731 (1914), as amended 15 U.S.C. § 17 (1964); Clayton Act

§ 20, 38 Stat. 738 (1914), as amended 29 U.S.C. § 52 (1964).
19. See Gregory, supra note 15, at 159.
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the Supreme Court's decision in Duplex Printing Press Co. v. Deering."
The unionization objectives of the International Association of
Machinists (hereinafter referred to as l.A.M.) in this case were much like
those of the Hatters in Loewe v. Lawlor."' The I.A.M. instituted a
secondary boycott across the country against those persons who
transported, installed and used Duplex products. This particular action
originated in the southern district of New York, against the New York
City district and local of the I.A.M. to enjoin the boycott activities in
that area. The court held not only that an injunction should be issued,
but that it should be one of such breadth to prohibit all secondary
activities by the I.A.M. Drawing upon its prior decisions affirming
Sherman Act application to secondary activities,12 the Court said that it
was settled that restraint accomplished by peaceful persuasion was just
as unlawful as restraint by coercion and force. Such restraint could not
be justified by the parties' objectives to benefit their own cause.23 The
virtual destruction of the Clayton Act's exemptions in sections 6 and 20
was complete when the Court declared that the Act only codified the
existing case law. It further stated any exemption established by section
20 must be narrowly construed to apply only where there is a dispute
over "terms or conditions of employment" between the employer and
his immediate employees.2 1 It is interesting to note that in dissent, Justice
Brandeis foresaw what Congress recognized some eleven years later in
the form of the Norris-LaGuardia Act,2 5 that the union's self-interest in
their own preservation justified their secondary activities. 2

20. 254 U.S. 443 (1921).
21. 208 U.S. 274 (1908).
22. See, e.g., 208 U.S. 274; Eastern States Retail Lumber Dealers' Ass'n v. United States, 234

U.S. 600 (1914).
23. 254 U.S. at 467-68.
24. Id. at 470-72. See Meltzer, supra note 4, at 665.

By ruling that section 6 of that act did not exempt union departures from 'normal and
legitimate objects,' the court had preserved controversial and uncertain judicial
regulation of 'union purposes.' It had restricted the application of section 20 to the
parties to a dispute concerning their own employment, present, past or prospective,
thereby rendering that section inapplicable to secondary activities initiated by immediate
parties but implemented by affiliated or sympathetic unions. Thus, notwithstanding the
Clayton Act, classic weapons of organization and collective bargaining remained subject
to the Sherman Act.

25. 47 Stat. 70 (1932), as amended 29 U.S.C. §§ 101-15 (1964), see Norris-LaGuardia Act
§§ 4, 13, 47 Stat. 70, 73 (1932), as amended 29 U.S.C. §§ 104, 113 (1964), for sections of
particular importance here.

26. 254 U.S. at 486.
In other words the Clayton Act substituted the opinion of Congress as to the propriety of
the purpose for that of differing judges; and thereby it declared that the relations between
employers of labor and working men were competitive relations, that organized
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The Duplex decision, and those which followed suit, 27 left the Court in
the position of formulating labor policy, with the Sherman Act sections
as hammer and chisel. The mutilated result was a repression of
democracy in the labor relations area.28 Congress mercifully ended much
of this mutilation, in its passage of the Norris-LaGuardia Act2 and its
formal recognition of labor organizations and their activities, in the
subsequent enactment of the Wagner Act.30

Struck by these blunt statutory instruments, the Court executed a
dramatic shift in its legalistic approach to labor-antitrust cases.
Evidence of this change is best illustrated by Apex Hosiery Co. v.
Leader .3 In few other management-labor confrontations has mob rule
and wanton destruction of property been so rampant. The union
members forceably seized petitioner's plant and held it for over a month,
destroying much of the plant's machinery. The Court dismissed these
elements of violence and damage by committing petitioner's redress to
the state courts. It confined its review to a determination of whether the
evidence established a restraint of trade in violation of the Sherman Act.
The Court at last give credence to the theory that had seemed obvious to
everyone except the judiciary since the Sherman Act's passage.32 This
theory was that the Act's purpose had not been to police interstate
commerce, but has been directed against large business combinations in
furtherance of commercial competition. The Court awoke to the fact

competition was not harmful and that it justified injuries necessarily inflicted in its
course.

27. See, e.g.. Bedford Cut Stone Co. v. Journeymen Stone Cutters' Ass'n, 274 U.S. 37 (1927);
Coronado Coal Co. v. United Mine Workers, 268 U.S. 295 (1925); Truax v. Corrigan, 257 U.S.
312 (1921).

28. See Winter, supra note 4, at 38.
29. See Kirkpatrick, supra note 4, at 294-95, for the premise that Congress enacted the Norris-

LaGuardia Act to accomplish what was intended to have been accomplished by the Clayton Act,
i.e., to foreclose the application of § I of the Sherman Act to labor activities of organization and
existence. This intention is supported by § I itself as it was not directed at non-commercial groups
such as a union, which tends to even the balance between the laborer and employer, thus furthering
the operation of competition free from government intervention.

30. National Labor Relations Act, 49 Stat. 449 (1935), as amended 29 U.S.C. §§ 151-67
(1964).

31. 310 U.S. 469 (1940). The arguments of the respondent labor union presented once again the
classic union defense of its actions. For the first time, some of its contentions were made the basis of
the Court's opinion. Briefly stated, the union argued that the Sherman Act was not applicable to
labor organizations; that the Court's decisions in Loewe and Duplex were in error; that §§ 6 and 20
of the Clayton Act were intended to correct Loewe; that the union here intended no restraint of
interstate commerce in its local sit-down strike; that the NLRA and Antitrust Acts were to
complement each other and labor union's efforts to gain collective bargaining power was an aim of
the NLRA and should not be restricted by the antitrust laws.

32. Id. at 483.
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that the federal courts must refrain from exercising jurisdiction in cases
of local law violations. The Court attempted to support the above
conclusion and yet not overrule prior decisions in the Loewe and Duplex
vein. Those cases were distinguished as cases in which the labor union
had sought to control the market through activities which had been so
widespread that they had substantially affected the market. This
distinction did not rescue those decisions from reversal by implication
when considered in light of the Court's statement:

Here it is plain that the combination or conspiracy did not have as its
purpose restraint upon competition in the market for petitioner's
product. Its object was to compel petitioner to accede to the union's
demands.33
Since, in order to render a labor combination effective, it must
eliminate the competition from non-union made goods, ... an
elimination of price competition based upon differences in labor
standards is the objective of any national labor organization.4

The objectives of the unions in Loewe and Duplex were basically the
same as those recognized above by the Court. In those cases, the Court
had concluded that the Sherman Act had been violated, but here it
finally lent protection to labor's objectives. Now, having properly
defined the antitrust and labor interests as preservation of commercial
competition in the product market and legitimate elimination of
competition in the labor market respectively, the Court engaged in a
balancing test of the two national interests, with the labor interests
judged paramount in this case. Thereby, the first symbolization of the
"labor exemption" was initiated.

B. Hutcheson and Allen Bradley: The Labor Exemption

The United States Supreme Court brought the seed of labor's
exemption from the antitrust laws to full flower in the United Slates v.
Hutcheson3 and Allen Bradley3 decisions.

The jurisdictional dispute between the locals of the United
Brotherhood of Carpenters and the International Association of
Machinists had arisen over Anheuser-Busch's grant of its machinery

33. Id. at 501. For the requirement that there must be some form of restraint on commercial
competition in the product market, see Prepmore Apparel, Inc. v. Amalgamated Cloth. Wkrs. of
Am., 431 F.2d 1004 (5th Cir. 1970).

34. Id. at 503.
35. 312U.S.219(1941).
36. 325 U.S. 797.
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erection and dismantlement work to the Machinists. This dispute
ultimately culminated in Hutcheson. The claim of the Carpenters to this
task had been refused, whereupon, that union had struck Anheuser-
Busch, as well as several employers doing business with Anheuser-
Busch. Picketing and secondary boycotts had also been instituted
against these parties. The United States had secured an indictment
against the Carpenters characterizing their activiites as a criminal
conspiracy which contravened the Sherman Act. In writing for the
majority of the Court, Justice Frankfurter reasoned that the harmonious
construction of the Sherman, Clayton, and Norris-LaGuardia Acts
demanded an exemption of labor activities from antitrust sanctions.37 To
qualify, such activities were required to meet the two prerequisites of
having self-interest objectives and refraining from combination with a
non-labor group.3

1 In conclusion, Justice Frankfurter made the
dissenting opinion of Justice Brandeis in Duplex the law in this case.39

Following Congressional mandate, the Court removed the judiciary
even further from the formulation of national labor policy as it
abandoned the "ad hoc" approach of Apex of balancing the labor and
antitrust interests.'" It began to drift toward a per se approach to
antitrust-labor cases that was grounded in the clear enunciation of the
labor exemption. Though the Court's opinion in establishing labor's
exemption was direct and to the point, certain doubts were formed
concerning the scope of a union's "self-interest." Although a union had
been pursuing its self-interest through combination with non-labor
parties, who had also benefited from the combination, was such a
combination within the protective confines of the labor exemption?4

These doubts formed the issues for the Court's consideration in Allen
Bradley. 42

37. 312 U.S. at 231.
Therefore, whether trade union conduct constitutes a violation of the Sherman Law is to
be determined only by reading the Sherman Law and section 20 of the Clayton Act and
the Norris-ILaGuardia Act as a harmonizing text of outlawing of labor conduct.

38. Id. at 232.
So long as a union acts in its self-interest and does not combine with non-labor groups,
the licit and the illicit under section 20 are not to be distinguished by any judgment
regarding the wisdom or unwisdom, the rightness or wrongness, the selfishness or
unselfishness of the end of which the particular union activities are the means.

39. Id. at 235-36. "The underlying aim of the Norris-LaGuardia Act was to restore the broad
purpose which Congress thought it had formulated in the Clayton Act but which was frustrated, so
Congress believed, by unduly restrictive judicial construction."

40. See Winter, supra note 4, at 44.
41. See 1966 DuKE L.J. 191, 195 (1966).
42. 325 U.S. at 798.
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Allen Bradley Co. and others, petitioners in the Supreme Court,
manufactured electrical equipment outside the boundaries of New York
State. They had alleged that due to unlawful combination between Local
No. 3, International Brotherhood of Electrical Workers and virtually all
local electrical manufacturers and contractors in the New York City
area, that market had been foreclosed to the marketing of their products.
The facts demonstrated to the Court that this restraint had been brought
about by Local No. 3's efforts to gain closed shops with all the local
electrical manufacturers and contractors. In pursuit thereof,
requirements that these closed shop parties deal with each other when
doing business in the New York City area had been interwoven in the
collective bargaining agreements. These agreements had gravitated into
an industry-wide understanding, which had led to market and price
controls and rapid local production growth, as well as increased union
benefits in the form of higher wages, better working conditions and
hours.

Following recognition of its duty to accommodate these two
conflicting national policies,4 3 the Court found this arrangement between
the union and the non-labor groups to be directly within the exception
reserved by the Court in the nearly "per se" labor exemption test of
Hutcheson.

It is true that victory of the union in its disputes, even had the union
acted alone, might have added to the cost of goods, or might have
resulted in individual refusals of all of their employers to buy electrical
equipment not made by Local No. 3. So far as the union might have
achieved this result acting alone, it would have been. the natural
consequence of labor union activities exempted by the Clayton Act
from the coverage of the Sherman Act. . . . [Apex cited] But when the
unions participated with a combination of business men who had
complete power to eliminate all competition among themselves and to
prevent all competition from others, a situation was created not
included within the exemptions of the Clayton and Norris-LaGuardia
Acts."4

The Court realized that their decision left a labor union free to impose
many of these same antitrust proscribed restraints upon the product
market when acting alone.

Under those circumstances, the union was within the labor

43. Id. at 806.
44. Id. at 809.
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exemption's protection."5 Any change of this result lay in the hands of
Congress. Fluctuation within the paradox of the strict Hutcheson rule,
and the balancing of national policies approach, led the Court to
pronounce a clear rule weighted in favor of antitrust considerations.

The difficulty of drawing legislation primarily aimed at trusts and
monopolies so that it could also be applied to labor organizations
without impairing the collective bargaining and related rights of those
organizations, has been emphasized both by congressional and judicial
attempts to draw lines between permissible and prohibited union
activities. There is one line which we can draw with assurance that we
follow the congressional purpose. We know that Congress feared the
concentrated power of business organizations to dominate markets and
prices. It intended to outlaw business monopolies. A business
monopoly is no less such because a union participates, and such
participation is a violation of the Act. 7

This decision clearly illustrated the limitation on labor's exemption,48

for here the union had been pursuing legitimate goals. But when it

45. See Hunt v. Crumboch, 325 U.S. 821 (1945). This case was decided the same day as Allen
Bradley and delineated the extent to which a union could act alone without violating the antitrust
law.

46. 325 U.S. at 810.
47. Id. at 811.
48. See Bredholf, Labor Unions Under the Sherman Act: The Supreme Court Will Take

Another Look, N.Y.U. 17TH ANNUAL CONF. ON LABOR 255, 262-64 (1964).
Read together, Apex and Allen Bradley provide the following principles:

(1) Restraints relating to 'labor standards' fall wholly outside the Sherman Act.
They are lawful whether accomplished by a union alone, by a combination of
unions and employers or by an association of employers alone.
(2) Restraints on the marketing and pricing of goods accomplished by a
'combination' of unions and employers fall within the Sherman Act. They are
unlawful, unless saved by the 'rule of reason.'
(3) Restraints on the marketing and pricing of goods accomplished by a union
'acting alone' fall within section 6 of the Clayton Act and are therefore lawful.

It is thus clear that the Supreme Court, in these two cases, has drawn a clear line which
reconciles the conflicting policies of the Sherman Act and the labor statutes. The labor
statutes predominate when conduct regulates labor standards, irrespective of any indirect
effect on the pricing and marketing of goods, and the Sherman Act predominates when
conduct directly regulates the pricing and marketing of goods.

See also Bernhardt, The Allen Bradley Doctrine: An Accommodation of Conflicting Policies,
110 U. PA. L. REV. 1094 (1962); Kirkpatrick, supra note 4, at 303-07; 30 FORDHAM L. REV. 759,

768-69 (1962).
But see Meltzer, supra note 4, at 672-78; Winter, supra note 4, at 46-51; 66 COLUM. L. REv. 742,

74649 (1966). From Allen Bradley, some questions have persisted concerning the constitution of an
unlawful combination, such as, was more than one employer necessary; was the agreement factor
satisfied if the employer at first opposed the union pressures that would affect the product market
but finally gave in to such pressures; could the collective bargaining agreement support a finding of
illegality.
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combined with the employers to aid them in eliminating competition in
their product markets, the public had been denied the antitrust
safeguards of competition, lower prices, higher quality and free access to
the product market for all competitors. At this point in time, the
development of the labor exemption in Hutcheson and the operation of
its exception in Allen Bradley gave the appearance of reconciliation to
these two clashing national policies, 49 even though such reconciliation
was forced by the court.

C. Conflict on the Court: The Opinions of Justices White, Goldberg
and Douglas in Pennington and Jewel Tea

In the intervening years between the Hutcheson and Allen Bradley
decisions of the 1940's, and the United Mine Workers v. Pennington5°

and Local 189, Amalgamated Meatcutters v. Jewel Tea Co." cases of
the 1960's, the product and labor markets have increased immeasurably
in complexity. 52 Collective bargaining and the contracts resulting
therefrom have reached an unprecedented degree of sophistication. As
additional factors were placed upon the judicial scale weighing these
opposing national policies, the balance achieved in Hutcheson and Allen
Bradley began to lose its equilibrium. The Court was faced once again in
Pennington and Jewel Tea with the duty of accommodation of antitrust
and labor principles. 5

1

The Pennington opinions arose from a counterclaim for damages
made by a small coal mining dompany against the United Mine
Workers. The Mine Workers had originally sued the counterclaimant

49. See Kirkpatrick, supra note 4, at 306-07.
When the union acts alone and not in combination with non-labor groups, the only
question is the appropriateness of the union's objectives. Although there is some
difference of opinion as to how this question should be resolved, as long as the objective is
determined to be legitimate for the purposes of antitrust, the exemption is applicable.

When the union acts with non-labor groups, its objectives may be valid and legitimate;
however, these objectives are accomplished not through the union's use of its power in the
collective bargaining process, but through a joint use of employer-union power to restrain
competition. Such a use of the union's power was never intended to be exempt from the
antitrust laws.

50. 381 U.S. 657 (1965).
51. 381 U.S. 676 (1965).
52. See generally, 16 U. FLA. L.REv. 103 (1963), for an economic analysis with an unusual

reform proposal which would establish watchdog agencies for each "crucial" industry.
53. See REPORT OF THE COMM. ON ANTITRUST AND LABOR RELATIONS LAW, supra note 9, at

39.
54. The Court split into three groups of three in Pennington and Jewel Tea, with Justices White,

Goldberg and Douglas writing the opinion for their respective groups with Justice White's opinion
being adopted as that of the Court in both cases.

570 [Vol. 22



LABOR AND ANTITRUST

for royalty payments alleged due to the United Mine Workers under the
National Bituminous Coal Wage Agreement of 1950. The counterclaim
contended that the Mine Workers and the dominant coal companies had
agreed under the 1950 Wage Agreement that in return for higher wages
the union would force these same agreement terms upon the smaller coal
operators. The result had been the elimination of many of these small
competitor companies from the product market.

Justice White's opinion accepted as fact that it was protected activity
for a union to bargain collectively for a standard minimum wage limit
with all of its employers, which would effect a lessening of competition in
the product market."5

But we think a union forfeits its exemption from the antitrust laws
when it is clearly shown that it has agreed with one set of employers to
impose a certain wage scale on other bargaining units. One group of
employers may not conspire to eliminate competitors from the
industry, and the union is liable with the employers if it becomes a
party to the conspiracy. This is true even though the union's part in the
scheme is an undertaking to secure the same wages, hours or other
conditions of employment from the remaining employers in the
industry."

Justice White concluded the antitrust proscriptions rather than labor
interests should govern where the union bound itself to a non-labor
group of employers through collective agreements to force the same
bargaining terms upon all other employers in the product market.57 The
main thrust of this argument was that such an agreement not only ran
counter to the antitrust laws, but it also contravened the labor policy of
open-end collective bargaining. 8

Justice Douglas concurred in the Court's order59 to remand the case to

55. 381 U.S. at 665 n. 2.
56. Id. at 665-66.
57. Id. at 668.

For the salient characteristic of such an agreement is that the union surrenders its
freedom of action with respect to its bargaining policy. . . . After the agreement the
union's interest would be bound in each case to that of the favored employer group. It is
just such restraints upon the freedom of economic units to act according to their own
choice and discretion that run counter to antitrust policy.

58. Id. at 666.
The union's obligation to its members would seem best served, if the union retained the
ability to respond to each bargaining situation as the individual circumstances might
warrant, without being strait-jacketed by some prior agreement with the favored
employers. See Associated Milk Dealers, Inc. v. Milk Drivers U., Local 753, 422 F.2d
546 (7th Cir. 1970). See also 66 COLUM. L. REV. 742, 750-1. (1966).

59. The history of the litigation derivative from this case is itself a complete legend. It went from
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the trial court. He read the Court's opinion as a re-affirmation of Allen
Bradley,60 that is, where a union and employers have agreed in an
industry-wide bargaining agreement to a wage scale which exceeded the
ability of some of the industry's employers to pay, and this was done for
the purpose of eliminating these marginal producers from competition,
then such an agreement constituted prima facie evidence of Sherman Act
violation.

In his dissenting opinion,"' Justice Goldberg interpreted the union's
sacrifice of the jobs of many members, in its surrender to automation of
the mines, to be the quid pro quo for the employers' agreement to
uniform high wages, fringe benefits and better working conditions. On
the contrary, he understood the Pennington decision to call for a court
and jury determination of the wage rate or other terms a union should
seek in its collective bargaining. Just such a result was abhorred by the
national labor policy. He concluded that this approach signaled a return
to Duplex, where the judges had refused to give the congressional intent
its full effect and had required the substitution of the judge and jury's
views concerning the operation of collective bargaining. Justice
Goldberg's recommendation for the proper accommodation of the
antitrust-labor policies was best expressed in the following manner:

Following the sound analysis of Hutcheson, the Court should hold that,
in order to effectuate congressional intent, collective bargaining
activity concerning mandatory subjects of bargaining under the Labor
Act is not subject to the antitrust laws. This rule flows directly from the

reversal and remand here to retrial and judgment, [Lewis v. Pennington, 257 F. Supp. 815 (E.D.
Tenn. 1966)], and affirmance of judgment on retrial, [Lewis v. Pennington, 400 F.2d 806 (6th Cir.
1968), cert. denied, 393 U.S. 938 (1968)]. The final decision in this case was a dismissal of the
counterclaim, on an evidentiary ground, in favor of the Mine Workers. Tennessee Eastern District
Court Judge Taylor had "[Flound such a conspiracy not to have been shown by 'clear proor at the
second trial. The Sixth Circuit Court of Appeals affirmed Judge Taylor's conclusion that a degree
of proof less than the 'beyond a reasonable doubt' requirement in criminal cases but greater than
the 'preponderence of the evidence' standard of civil actions was necessary." 400 F.2d at 814. See
ABA COMM. ON ANTITRUST AND LABOR RELATIONS LAW, PROCEEDINGS OF THE ABA SEC-
TION OF LABOR RELATIONS LAW, 213-20 (1969). There is still hope for recovery for the small coal
producers in their suits against U.M.W. A treble damage judgment of $1.5 million, plus $150
thousand in attorneys fees were recently rendered against U.M.W. and affirmed by the Sixth
Circuit Court of Appeals in Tennessee Consolidated Coal Co. v. United Mine Workers, 416 F.2d
1192 (6th Cir. 1969), cert. denied, __ U.S. _ 90 S. Ct. 999 (1970).

60. Justice Douglas' reliance upon the rules of Allen Bradley was also adhered to in his dissent
in Jewel Tea, where he determined that Allen Bradley did not permit the labor exemption's scope of
coverage to be so broadened, as it was by the Court. 381 U.S. at 732-33.

61. Justice Goldberg's dissent from Pennington and his concurrence in Jewel Tea were
combined in a single opinion, which appeared in the case report of Jewel Tea. It has been dissected
for purposes of examination here.
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Hutcheson holding that a union acting as a union, in the interests of its
members, and not acting to fix prices or allocate markets in aid of an
employer conspiracy to accomplish these objects, with only indirect
union benefits, is not subject to challenge under the antitrust laws. To
hold that mandatory collective bargaining is completely protected
would effectuate the congressional policies of encouraging free
collective bargaining, subject only to the specific restrictions contained
in the labor laws, and of limiting judicial intervention in labor matters
via the antitrust route-an intervention which necessarily under the
Sherman Act places on judges and juries the determination of "what
public policy in regard to the industrial struggle demands.""2

In the collective bargaining agreements between the Amalgamated
Meat Cutters Union and some 9,000 Chicago fresh meat retailers, there
was a restrictive clause which fixed the hours of sale of meat between
9:00A.M. and 6:00P.M., with no exceptions for self-service counters.
After failing to change this restriction during contract negotiations, all
of the retailers, except Jewel Tea and one other, signed the agreement.
Jewel Tea requested and received a vote of the full union membership on
its proposal to extend Friday working hours, but the proposal was
rejected by the vote. The union membership then authorized a strike
against Jewel Tea's stores for the purpose of forcing it to sign the
agreement containing the marketing restrictions. Jewel Tea signed, but
subsequently filed suit against the Associated Food Retailers of
Chicago, which had represented about three hundred of the meat dealers
in the negotiations, and the Meatcutters for Sherman Act violations.
The complaint alleged a conspiracy between those two parties to restrain
all other area meat retailers from setting their own operational hours for
the purpose of preventing their competition with members of Associated.

Justice White's opinion for the Court dismissed the conspiracy issue
at the outset. He held that since the trial court had discovered no
evidence to sustain Jewel Tea's conspriacy charges, nor had this issue
been considered on appeal, that it was not properly before the Court at
this time. The issue before the Court was confined to whether the labor
exemption was operative to immunize the Meat Cutter's forced
compliance of the market restrictions upon Jewel Tea from the Sherman
Act.6" The Court concluded that these operational and hourly

62. 381 U.S. at 710. The central theme evident in this quote is Justice Goldberg's essential
approach in both Pennington and Jewel Tea.

63. Id. at 689-90.
[The issue in this case is whether the marketing-hours restriction, like wages, and unlike
prices, is so intimately related to wages, hours and working conditions that the unions'
successful attempt to obtain that provision through bona-fide, arm's-length bargaining
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restrictions were within the bounds of subjects of mandatory bargaining.
Although product market competition had been restrained in the case,
the interests which promoted the national labor policy outweighed those
supporting the antitrust considerations and demanded that the labor
exemption lend its protection to the market restrictions.

Justice Goldberg's opinion was in accord with the result reached by
Justice White in this case. But again he criticized what he deemed was
the opinion's confusing view of collective bargaining's mandatory
subjects and its judicial determination of a union's legitimate interests in
such subjects. This criticism was grounded in Justice Goldberg's
advocacy 4 for extensive coverage of the labor exemption's shield.65

American Federation of Musicians v. Carroll" presented the Court
with an opportunity to select one of the paths diagrammed by the
Pennington and Jewel Tea opinions.67 However, the Court neatly
avoided many of those issues when it adjudged the plaintiff orchestra
leaders to comprise not a non-labor group, but a labor group.68 The
dispute between the leaders and union was deemed a "labor dispute"
within the asylum of the labor exemption. Justice White's relative
impact test from Jewel Tea was utilized by the Court.69 It led the Court
to infer that the union's control was an interest vital to the protection of
the wage scale of union member subleaders and sidemen. Therefore, this
decision reiterated the Court's determination to weigh the alleged
restrictions against the legitimate interests of labor and those of
antitrust, and to attempt to reconcile these two opposing forces.

The Supreme Court's most recent consideration of this area of the law
was the evidentiary issue presented in Ramsey v. United Mine
Workers.79 The even split in the Sixth Circuit Court of Appeals' full

in pursuit of their own labor union policies, and not at the behest of or in combination
with non-labor groups, falls within the protection of the national labor policy and is
therefore exempt from the Sherman Act. . . . [Court's footnote follows] The crucial
determinant is not the form of the agreement-e.g., prices or wages-but its relative
impact on the product market and the interests of union members. (Emphasis added).

64. 381 U.S. at 710.
65. Id. at 732-33. Justice Goldberg attempted to adjust this broad labor exemption coverage to

the antitrust laws by his qualification, that this exemption of mandatory bargaining subjects did
imply that all bargaining subjects were exempt. Where there has been price fixing, market allocation
or the exercise of a "proprietory or ownership function" by a union, the national interest in
antitrust controls would override that of labor.

66. 391 U.S. 99 (1968).
67. See generally 20 VAND. L.REv. 1329 (1967); 20 STAN. L.REv. 684, 714-22 (1968).
68. See Kirkpatrick, supra note 4, at 307-12, for a brief summary of the case law defining

"non-labor groups."
69. 391 U.S. at 107.
70. -U .S 91 S. Ct. 658 (1971). The petitioners, small coal mine operators in

[Vol. 22



1971] LABOR AND ANTITRUST

bench 7 had clearly defined this issue of the plaintiff's burden of proof:
Does section 6 of the Norris-LaGuardia Act72 demand "clear proof" of
the conspiratorial acts, the existence of an unlawful conspiracy, and
injury to the plaintiff's business, as well as the authority of the union
officials to conspire on behalf of the union, or will proof of these former
elements by a "preponderence of the evidence" enable a court to find
antitrust violations? 73

Justice White, continuing to speak for the majority in the Court's
labor-antitrust decisions, maintained with some effort the Court's
balance upon the labor-antitrust tightrope. The decision to reverse and
remand was confined to the determination of the applicable standard of
proof as derived from the terms of section 6 of the Norris-LaGuardia
Act."

On its face section 6 is not addressed to the quantum of evidence
required to prove the occurrence of the alleged "unlawful acts." It is
concerned only with requiring "clear proof" that the person or
organization charged actually participated in, authorized, or ratified
"such acts." Nothing in the words of the section suggests that a new
and different standard of proof was being prescribed for all issues in

southeastern Tennessee, had sued the United Mine Workers under the Sherman Act. They had
alleged a conspiracy between the United Mine Workers (hereinafter referred to as U.M.W.) and the
major coal producers, as evidenced by those parties' National Bituminous Coal Wage Agreement
(NBCWA) and its amendment, the Protective Wage Clause (PWC). The petitioners had contended
the U.M.W.'s imposition of these agreements' conditions upon them pursuant to an implied
agreement between the Union and the large producers would put them out of business. They
attempted to prove these contentions under a "preponderence of the evidence" burden. The trial
court dismissed the suit by finding the applicable evidentiary standard where labor unions were sued
under the antitrust laws was supplied by § 6 of the Norris-LaGuardia Act.

The District Court held § 6 demanded "clear proof' by the plaintiffs of the alleged implied
agreement, as well as the authority of the union officials to bind the union to such a conspiracy.
Ramsey v. U.M.W., 265 F. Supp. 388 (E.D. Tenn. 1967).

The Sixth Circuit Court of Appeals was again confronted with the Pennington evidentiary issue
of whether "clear prooF' or "preponderence of the evidence" was the proper burden of proof
standard for the plaintiffs. The court granted an "en banc" hearing and the eight judges split evenly
on this issue, thereby placing the final Pennington decision [400 F.2d 806 (6th Cir. 1968)] in doubt.
Ramsey v. U.M.W., 416 F.2d 655 (6th Cir. 1969). See ABA COMM. ON ANTITRUST AND LABOR

RELATIONS LAW REPORT, PROCEEDINGS OF THE ABA SECTION OF LABOR RELATIONS LAW, 213-20
(1969), for further elaboration of the case in these lower courts.

71. 416 F.2d 655.
72. 47 Stat. 70 (1932), as amended 29 U.S.C. § 106 (1964). For the Supreme Court's

examination of § 6's legislative history see United Bhd. of Carpenters v. United States, 330 U.S.
395 (1947).

73. U.S. ,91S. Ct. 658,662 (1971).
74. Id. at 664. In keeping with this restricted view, the Court declined to consider the substance

and effect of the NBCWA and its PWC, and further refused any variation or modification of its
Pennington analysis.
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actions against a union, its members or its officers involved a labor
dispute. The section neither expressly nor by implication requires
satisfaction of the clear proof standard in deciding factual issues
concerning the commission vel non of acts by union officers or by
members alleged to constitute a conspiracy, or the inferences to be
drawn from such acts, or concerning overt acts in furtherance of the
conspiracy, the impact on the relevant market or the injury to
plaintiff's businesses....

In our view, section 6 requires clear and convincing evidence only as
to the union's authorization, participation in, and ratification of the
acts allegedly performed on its behalf. 75

This language avoids placing what the majority thought to be an
unrealistic burden upon a plaintiff seeking to apply antitrust sanctions to
an alleged unlawful labor-employer combination. Thus, the door of
reason remains open to the judiciary through which it may travel in
search of an equitable accommodation of the labor and antitrust
conflicts on a case-to-case basis.

All four of these decisions reflect the halt of the Hutcheson-Allen
Bradley drift toward a "per se" rule, and a re-affirmance by the Court
of a rule of reason balancing standard.76

III. ACCOMMODATION OF ANTITRUST AND LABOR CONFLICTS

Since the Pennington and Jewel Tea cases are the recent Supreme
Court decisions most clearly representing this clash of national antitrust
and labor designs, the focus will be upon the Court's path of
accommodation in them. Forcing aside the complexities abounding in
both the labor and antitrust fields, the rules of accommodation were
stated unequivocally in the Hutcheson and Allen Bradley decisions by
the Court.77 Adhering to the legislative mandate to seek a median of
balance between the labor and antitrust forces, the Court sought to
accomplish this task in these two case determinations. Accordingly, a
labor exemption was established with a wide range of coverage for labor

75. Id. at 665. Justice Douglas launched a vigorous dissent at this position. He disagreed with
this narrow construction of § 6. In his view, the burden of "clear proof' of the unlawful acts, in
addition to the authority and ratification of the unlawful conspiracy by the union, was implicit in
§ 6. Justice Douglas' interpretation of § 6 is that which the Congress may have intended in 1932.
However, application of his rationale today would tip the scales heavily in favor of the labor
exemption and would upset the balance of accommodation established by the opinions of Justice
White in Pennington, Jewel Tea and the instant case.

76. See generally Handler, Analysis of Pennington, Jewel Tea Antitrust Opinions, 60 L.R.R.M.
56 (1965).

77. See Bernhardt, supra note 48, at 1094.
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pursuits of "self-interest" in Hutcheson, but with an exception. The
exception, which operated to return labor to antitrust sanctions, was to
be summoned into action when a labor organization combined with a
non-labor group. Just such a combination reached the Court in Allen
Bradley. After clarifying the labor exemption by a combination of
Apex's recognition of the antitrust purpose to prohibit anti-competitive
restraints in the product market and Hutcheson's prohibition of
combination with non-labor group exception, the Allen Bradley
combination was found to be squarely within the exception. A labor
organization had combined with a non-labor group to effect anti-
competitiveness in the product market. In an opinion with an outward
appearance of "per se-ness," the Court condemned this combination to
the strictures of the Sherman Act.

The Pennington and Jewel Tea cases presented the Supreme Court
with the identical basic elements of Allen Bradley and Hutcheson
respectively: a union-employer combination with apparent restraints
upon the product market competition and union pursuit of self-interest
objectives. However, there was an important difference in context.
Pennington and Jewel Tea's alleged antitrust restraints arose immersed
in complex collective bargaining agreements. This context change of
continued efforts of of contined efforts of accommodation by the
Court.7" Collective bargaining, unhindered by judicial intervention has
become the watch-word of the national labor policy.79 Notwithstanding
these considerations, the Court applied a refined version of the labor
exemption and its exception."

Utilizing tact tempered with a great deal more reasonableness than
"per se-ness,"' the Court's analysis of the Pennington combination
concluded that an agreement which bound both parties to seek to stifle
product market competition frustrated both the antitrust and labor
policies. The Jewel Tea inquiry resulted in the assessment that the union
had endeavored to secure legitimate self-interest objectives through
collective bargaining. Although the inherent market restraints of
collective bargaining were obvious, the labor exemption protected the
Meat Cutters.

78. See generally 55 CAL. L.REv. 254, 257-61 (1967), for the effect of the Labor Management
Relations Act, 61 Stat. 137 (1947), as amended 29 U.S.C. §§ 141-87 (1964), on the Court's
decision.

79. See generally 114 U. PA. L.REV. 901,931-37 (1966), for the premise that the national labor
laws should control.

80. See generally 20 STAN. L.REv. 684, 699-714 (1968).
81. Cf 114U. PA.L.REv.901,911-12 (1966);66CoLUM. L.REv.742,757(1966).
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Admittedly, issues evidentiary, 82 as well as others, were left unresolved
by the Court's decision, and there was an undesired intrusion by the
Court into collective bargaining.8 Nevertheless, the Court's burden of
accommodation demands that it be so. This burden weighs heavy upon
the Court, clearly marked by the three separate opinions. The inquiries
present the three approaches available to the judiciary,4 as long as
Congress withholds its guidance: Justice Goldberg's labor over-balance,
Justice Douglas' antitrust over-balance, and Justice White's empirical
accommodation of these two opposites.

IV. CONCLUSION

To recapitulate, the antitrust laws have been designed and designated
to preserve competition in the product market. This purpose is their
justification. The labor laws have been enacted and directed to protect
the institution of free collective bargaining between employer and
employees. These laws are justified by the democracy8 5 they bring to the
labor market. By their very nature, these laws are juxtaposed, but at the
same time they must co-exist within the same sphere, for the product
market and the labor market form the industrial economy. In co-
existing, collisions between these designs are inevitable. When they
occur, our legal system demands that the judiciary strive to
accommodate and reconcile these conflicting policies.

Congress has been of little aid to the courts through the years in
resolving this conflict. Congressional intention has been expressed in the
antitrust and labor legislative enactments to the degree that it is in the
best interests of the nation that neither field be subordinated to the
other .8 However, no specific directions have been given to guide the
courts in the accomplishment of what appears to be, at times, an
impossible task. In most of the antitrust-labor cases which have passed
before the Court, there have been concurring and dissenting opinions by
members of the Court. This is clear evidence of the dilemma faced by
these Justices when confronted with ascertaining the proper
accommodation procedure from the vagueness of the congressional acts.

82. See 55 CAL. L.REv. 254, 261-66 (1967).
83. See 66 COLUM. L.REv. 742, 756-57 (1966).
84. See generally 1966 DuKE L.J. 191, 210-16 (1966).
85. See generally Winter, supra note 4, at 28.
86. This mandate was issued to the judiciary in the most straight-forward manner possible in

language of the Norris-LaGuardia and Wagner Acts. These legislative directives had followed the
Courts' unrelenting application of the antitrust laws to subordinate labor interests to those of
antitrust.

578 [Vol. 22



LABOR AND ANTITRUST

The Supreme Court has attempted to return this responsibility to
Congress during the course of its struggle87 to advance the reconciliation
of antitrust and labor. However, the legislature has not taken up the
challenge. The industrial economy increases in complexity in its daily
progression, but revisionary statutes to enable the courts to keep pace
have not been promulgated. Congress has refined the national labor
policy through amendments to the labor laws. However, these changes
have not and were not directed to remove many of the anti-competitive
effects wrought by the intricacies of collective bargaining." Therefore, it
appears to be a foregone conclusion that further legislative evolution is
preferred. Its specific purpose should be the establishment of guidelines
for the conciliation of antitrust-labor confrontations."

Until such legislative guidance is forthcoming, the court system will
be forced to carry its burden of accommodation, applying, in "ad hoc"
fashion, the flexible rule of reason. Have the Court's determinations via
the labor exemption and its exception achieved the desired balance
between antitrust and labor national policies? Only the Congress can
give us the final answer.

87. See 91 S. Ct. 658; Nat'l Woodwork Mfg. Ass'n v. N.L.R.B., 386 U.S. 612, 644 (1967); 381
U.S. at 675; 325 U.S. at 810.

88. For recent decisions exemplifying this defect, see Tennessee Consolidated Coal Co. v.
United Mine Workers, -U.S.- 90 S. Ct. 999 (1970); 386 U.S. 612; Schmercer Ford Inc. v.
N.L.R.B., 424 F.2d 1335 (7th Cir. 1970) Cert. denied - U.S _ 39 U.S.L.W. 3146 (1970).
ABA COMM. ON ANTITRUST AND LABOR RELATIONS LAW, PROCEEDINGS OF THE ABA SECTION

OF LABOR RELATIONS LAW 11-13 (1967).
89. It is not the purpose of this article to suggest what form or content this preferred legislation

should take. For such proposals see Cox, Labor and the Antitrust Laws -A Preliminary Analysis,
104 U. PA. L.REv. 252 (1955), where Professor Cox concludes with his draft of legislation. It is
designed to eliminate collective bargaining agreements which have the effect of price fixing,
production limitation or restraint of product market access; Winter, supra note 4, at 60-73, for the
submission that judicial accommodation of these policies has been poor to date and that collective
bargaining is now seriously imperiled by Allen Bradley. That decision should be overruled and new
legislation enacted for the purpose of cancelling out many of the competiton -lessening effects of
collective bargaining. Proper judicial review is not possible under present laws and the legislature
must guide.
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