
CONSTITUTIONAL LAW-INCUMBENCY

PROHIBITION-IS GEORGIA IN STEP WITH THE
TIMES?

In Maddox v. Fortson,' the incumbent Governor of Georgia,
individually, and seven other named persons on behalf of themselves and
as a group for all electors and registered voters qualified to vote in the

general election of the State of Georgia, filed their complaint asking the
Superior Court of Fulton County to declare the provision of the 1945
Georgia Constitution prohibiting an incumbent governor from

succeeding himself unconstitutional.' Governor Lester Maddox and the
electors claimed this prohibition of succession was violative of their
rights under the first amendment and the equal protection clause of the
fourteenth amendment to the Federal Constitution.

The complaint averred that even though Governor Maddox was fully
qualified in other respects, the defendants in their official state and party

positions would refuse to permit him to be a candidate in the democratic
primary and general election in 1970. The plaintiffs sought declaratory
relief by injunction on the grounds that a decision was needed to remove
the uncertainty'as to the right of Lester Maddox to be a candidate for
governor in the 1970 elections and to provide the co-plaintiffs an equal
and fair opportunity to vote for him in said elections.

The defendants moved to dismiss the complaint on the ground that it

failed to state a claim upon which relief could be granted. This was
granted by the lower court on the grounds that the challenged provision
of the state constitution did not violate the first amendment nor the equal
protection clause of the fourteenth amendment to the Federal
Constitution. On appeal the Supreme Court of Georgia, in a unanimous
opinion, affirmed3 and the plaintiffs appealed to the United States
Supreme Court.4

There were several fundamental issues of law raised by the plaintiffs
and considered by the Supreme Court of Georgia. The court considered
whether the prohibition constituted an invidious discrimination and an

unreasonable and arbitrary restriction on the rights of plaintiff Lester
Maddox under the first and fourteenth amendments to the Federal

I. 226 Ga.71,172S.E.2d595 (1970).
2. GA. CONST. art. 5, § 1 (I), GA. CODE ANN. § 2-3001 (Rev. 1948). The prohibition reads,

"[The Governor serving at the time of the adoption of this Constitution and future Governors shall

not be eligible to succeed themselves and shall not be eligible to hold the office until after the

expiration of four years from the conclusion of his term of office .
3. Maddox v. Fortson, 226 Ga. 71, 172 S.E.2d 595 (1970).

4. Id.. cert. denied, -U.S. _ 90S. Ct.999 (1970).
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Constitution and whether or not the prohibition constituted an invidious
and an unreasonable and arbitrary restriction on the rights of co-
plaintiffs to vote for the candidate of their choice under the first and
fourteenth amendments to the Federal Constitution. Finally, the court
considered whether the co-plaintiffs suffered dilution, restriction and
debasement of their right to the franchise under the due process and
equal protection clauses of the fourteenth amendment to the Federal
Constitution. While only summarily dismissing the latter of these three,
the Supreme Court of Georgia answered all in the negative. These issues
of law can not, however, be adequately considered in a vacuum of what
case law says and constitutional law provides. This is a political as well
as a legal question to be considered in timely context of what is
demanded by the governmental structure required for efficient operation
in the last quarter of this century. The spirit of the times and the law
must weigh heavily in a consideration of the problems raised by the
Maddox case.

The court looks backward in the state's constitutional history to find
the interests which Georgia claims to be protecting by the adoption and
retention of the prohibition. The court reviewed all seven of Georgia's
constitutions since 1777. Also, the opinion sets forth two arguments, one
historical and one comparative for its decision. The historical argument
is that for 107 of its 192 years of constitutional history, Georgia has had
a noneligibility rule for succession of incumbent governors. The
comparative point is that twenty-four states of the union have
restrictions as to eligibility after service of one or two terms by a
governor. s

The Supreme Court of Georgia relies on several cases decided in the
waning years of the 19th Century as authority for its position that it is
within the power of the state to set tenure and succession of its elected
officials as it may wish.6 And in an effort to show that the prohibition
against an incumbent is not a denial of equal protection and
discriminatory, the court places the office of the Governor of Georgia in
a class by itself. The court does take notice that there is a reasonable and
justifiable difference between the office of governor and other
constitutionally elective offices and therefore found no invidious
discrimination .'

The Supreme Court of Georgia treats this case strictly as one of

5. 226 Ga. at 74, 172 S.E.2d at 597.
6. Taylor v. Beckham, 178 U.S. 548 (1900); Wilson v. North Carolina, 160 U.S. 586 (1898);

Collector v. Day, 78 U.S. (I I Wall.) 113 (1870).
7. 226 Ga. at77,172 S.E.2d at 599 (1970).
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qualification. Such treatment precludes the necessity on the part of the
court in considering whether the contested prohibition violates the rights
of co-plaintiffs, as voters, under the first and fourteenth amendments to
the Federal Constitution. The opinion says: "Their (co-plaintiffs as
voters) right to vote is to vote only for a candidate who is eligible to hold
the office of Governor.'

This question is no longer relevant as it affects the right of Governor
Lester Maddox to stand for the office of Governor of Georgia in the
1970 primary and general elections. It is a moot question to this extent.
Notwithstanding this fact, the question is relevant as it might affect
future governors in this state and the electorate of Georgia. The United
States Supreme Court denied certiorari on March 2, 1970,1 and for
Governor Maddox, this was the end. However, the legislature of Georgia
must be no less diligent in their endeavors to set a correct course as to the
rights of their citizens to vote for the man of their choice to be governor.
If the courts have, in fact, failed to ameliorate discrimination, then it is
incumbent on the elected officials to do so.

The high court of Georgia placed great weight on the fact that for 107
of 192 years since its first constitution, Georgia's governor has not been
able to succeed himself. However, it would appear this emphasis is
misplaced. The fact is for eighty-five years, there was no prohibition
against succession.' 0 Thus, for a difference of twenty-two years, the court
is suggesting that the shift of history is upon the side of nonsuccession,
when apparently it is not. Also, this opinion claims the preponderance of
reason because twenty-four of the fifty states have some restriction as to
eligibility of service. This is rather spurious logic to support a position
adhered to by a minority. Actually, only nine states which have four year
terms prohibit the governor from succeeding himself." One-half of the
states have no limitation whatsoever." In only eleven states is the
governor restricted to four years.' Certainly, so far as this comparison is
set forth by the court, it is open to interpretation and question.

8. Id. at 78, 172 S.E.2d at 599.
9. __ U.S. _,90S.Ct.999 (1970).
10. The periods of prohibition against succession have been staggered since Georgia adopted her

first Constitution in 1777. The prohibition has been out almost as much as in. From the adoption of

the second Georgia Constitution in 1789 until the adoption of the fourth in 1865, there was no limit

on succession. From 1865 until 1868, there was a limitation. Then for nine years from 1868 until

1877, with the adoption of the sixth constitution up to the present there has been a limitation on

succession after the service of four years by a governor. It is evident from this chronological history
that Georgia has had the thorn of succession sticking deep in her side for two centuries.

II. Georgia, Indiana, Kentucky, Mississippi, North Carolina, South Carolina, Tennessee,

Virginia and West Virginia. Book of States, 1968-69, at 125, 133.
12. Id.
13. Thirty-nine states have four year terms. Only the nine in footnote II, supra, prohibit the
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The Supreme Court of Georgia has drawn an analogy between the
twenty-second amendment to the United States Constitution and the
prohibition of succession here in Georgia. Apparently, the court is
saying it is reasonable to limit the tenure to four years since the Federal
Constitution limits tenure to eight years. However, it is well settled that
analogies between the federal system of government and a state system
does not insure the constitutionality of the state's method. 4 Moreover,
the inclusion of the twenty-second amendment in the Federal
Constitution precludes any attack as to its denial of equal protection
and/or due process. It is validated as a legitimately appended provision
of the Federal Constitution. But its inclusion in that Constitution
implied nothing as to the use of an analogous method by the states. The
twenty-second amendment simply says this is the most desirable method
the federal government can use.

For much of the decade of the 1960's, it was the policy of the United
States Supreme Court to emphasize the diffusing of the franchise. The
Court has said, "[O]ther rights, even the most basic, are illusory if the
right to vote is undermined."' 5 Perhaps this prohibition in the Georgia
Constitution may be somewhat sophisticated but it is nonetheless an
undermining of the right to vote. In Reynolds v. Sims, the United States
Supreme Court said, "[T]he right to exercise the franchise in a free and
unimpaired manner is preservative of other basic civil and political
rights. . . .'"I This language is indicative of the spirit with which the
right to vote must be protected.

Here in Georgia, the prohibition against an incumbent governor
succeeding himself was ratified by a majority of the electorate by their
acceptance of the Georgia Constitution of 1945. Yet, the United States
Supreme Court has said,"One's right to life, liberty, and property...
and other fundamental rights may not be submitted to vote; they depend
on the outcome of no elections."' 7 In a more recent voting rights case,
the Court has held, "A citizen's constitutional rights can hardly be

governor from succeeding himself. Of the eleven states that have two year terms, only two (New
Mexico and South Dakota), limit their governors to two two-year terms. Fourteen states with four-
year terms allow two consecutive terms. The next Governor of Pennsylvania will be able to serve
three consecutive terms of four years each. Book of States, 1968-69, at 125, 133.

14. Davisv. Mann, 377 U.S. 678,692 (1964).
15. Westberry v. Sanders, 376 U.S. I, 17 (1964).
16. 377 U.S. 533, 562 (1964). Also in this case, the Court declared, "To the extent that a

citizen's right to vote is debased, he is that much less a citizen," 377 U.S. at 567; and, "The right to
vote freely for the candidate of one's choice is the essence of a democratic society and any
restrictions on that right strike at the heart of representative government .. " 377 U.S. at 555.

17. West Virginia State Board of Education v. Barnette, 319 U.S. 624,638 (1943). (emphasis
added).
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infringed because a majority of the people choose that it be."' 8 The
Supreme Court of Georgia, in treating this case singularly as one of
eligibility (qualification) to the exclusion of all else, has apparently
overlooked the spirit of the law and what it intends to protect. The
genesis of a democratic society is the franchise. The perpetuation of such
a society is not insured by the restriction of the right to vote. In fact,
such perpetuation is seriously jeopardized by a failure to allow most
freely the choice by a citizen of his preferred candidate.

The issue of "compelling state interests" was very much in evidence
throughout this case. There was the question of who should prove these
interests or a lack of them. Plaintiffs cited authority that the state has
the burden of proving what is "compelling state interests". 9 The case of

Kramer v. Union School District very clearly holds that the state has the
burden of proving "compelling state interests" when the Court is
reviewing statutes or constitutions which deny some residents the right to
vote.20 The Supreme Court of Georgia completely disregarded any
consideration of this case or this principle of law. The court is satisfied
with the justifications given by the state, even though these justifications
are at best open to much doubt and interpretation .2  It must be
remembered that "compelling state interest" is to the law what the
"holy spirit" is to a fundamentalist preacher; it can be used to justify
anything or it can be used as authority to deny anything.

The experience of the colonists is cited by the Supreme Court of
Georgia as experience to take cognizance of in regards to the incumbent
being allowed to succeed himself. Yet, Georgia is 200 years removed

18. Lucas v. Colorado General Assembly, 377 U.S. 713,736 (1964).
19. This question of "compelling state interests" was raised first in the voting rights case of

Williams v. Rhodes. 393 U.S. 23 (1968). The parties in the case and the Supreme Court of Georgia

cited Williams v. Rhodes, 393 U.S. 23 (1968), as authority in considering facts and circumstances

of the law which Georgia wished to protect, thus, "compelling state interests" or a lack of them.

20. Kramer v. Union School District, 395 U.S. 621,627-628 (1969).

21. Furthermore, the Supreme Court of Georgia says that it is the sole right of the states to

determine qualifications for its office holders. The other qualifications in the Georgia Constitution,

however, can be distinguished from that of incumbency. First, there is a requirement that an age of

thirty years must have been obtained by the office seeker. Certainly, a mature person is necessary to

administer the affairs of the state. In fact, there can really be no question of the necessity of an age

limitation which is reasonable. Secondly, Georgia requires fifteen years citizenship in the United

States and six years in Georgia before one can seek office for the governorship. This is also a clear

and distinguishable requirement from incumbency. The periods required seem reasonable and not

an unjustified limitation on voting rights as nonincumbency. The necessity of requiring citizenship

of one who is to serve as governor of a state is self-evident. This, coupled with the requirement of six

years' citizenship in Georgia, does not suggest the fettering of the continuity of the governmental

process as does the restriction on succession. See GA. CONST. art. 5, § I (6), GA. CODE ANN. § 2-

3006 (Rev. 1948).
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from the edicts of monarchy and the suppression of liberty engendered
by her namesake. Certainly, the court can not consider the experience of
the founding fathers as "compelling state interest" in 1970. Another of
these "compelling state interests" the court relies on is that of the"unlimited" powers of the office of Governor. Were the actual power of
this office so awesome, we would do well to abolish it altogether. The
heart of the matter is that the prohibition keeps competent men from
serving anything but broken terms. Competence would best be rewarded
by encouragement rather than restriction.

Reason actually points to the underlying motivation of this
prohibition. It now seems to be and always has been, the desire on the
part of the legislature to assert its dominance over the executive. The
very adoption of this prohibition is such an action of dominance. In
1943, the General Assembly passed a resolution, sponsored by the then
Governor Ellis Arnall, providing for a commission of twenty-four
members to revise the Constitution.22 The commission was weighted
heavily toward the legislative branch of government.23 Notwithstanding
this fact, the commission voted twice to remove the prohibition on a
governor succeeding himself.24 When the proposed constitution was
taken to the General Assembly of 1945, Article V, Section I, Paragraph
I, did not contain the prohibition now found therein.2 However, a
Committee on Amendments recommended an amendment to the House
of Representatives which contained the one sentence prohibiting the
governor from succeeding himself. It was approved by the House on
voice vote and is now in the Constitution of Georgia. The revision
commission was reversed. The legislative jealousy of executive power
was manifested by the preclusion of succession.

The Supreme Court of Georgia should not fear to tread in legislative
water. The highest court in the land has recognized the prerogative of the
courts to go where injustice abides when it said in Baker v. Carr2 that
the courts will provide a forum to resolve what had heretofore been
considered political questions. In this case, a group of citizens are denied
their right to vote for the candidate of their choice. Should not the court
protect them where the legislature fails?

Case law is not lacking in holding that statutes and constitutions
imposing restrictions upon the right of a person to hold office should

22. Records of Constitutional Commission, 1943-44, Vol. I at 1-3.
23. Id. at i-ix.
24. Id., Vol. II at 293-297.
25. Id. at 566.
26. 396 U.S. 186 (1962).

[Vol. 22



NOTES

receive a liberal construction in favor of the right of the people to
exercise freedom of choice in the election of officers and all doubt and
ambiguity must be resolved in favor of eligibility.Y The denial of the
right of an incumbent to stand for election again will certainly impair the
voter's choice. Furthermore, it seems reasonable to assert that if an
incumbent has no possibility of rejection at the polls, this will lend to his
lack of diligence in pursuing the duties of his office.

Another problem worthy of consideration as a practicality after the
November 3rd general election of this year is that of who shall succeed to
the office of governor in case of the death or resignation of the man
elected. The prohibition explicitly precludes the incumbent from holding
"the office" for four years. Yet, the Constitution provides that the Lt.
Governor shall exercise the executive powers and shall receive the
compensation of the governor for such services.2

8 Does the Lt. Governor
become governor? Can Lester Maddox, as Lt. Governor, exercise the
executive powers or is he precluded from such service?29 If Governor
Maddox could exercise the executive powers, then could he seek office
again in 1974 or would he be the incumbent governor? The General
Assembly of Georgia would do well to reconsider not only the
prohibition itself, but also how to solve these ambiguities inherent in the
language of Article V, Section I.

The appellees, in their brief to the Supreme Court of Georgia,. say,
"[T]he office of governor belongs to the people . . . not to appellant
Maddox." Who can refute such logic? Appellees, the Republican Party
of Georgia, go on to argue, "The governor is an elected officer who
serves at the will of the people." Let the electorate decide whether they
wish an incumbent governor to represent them or not. We are a people
who should elect our governor or reject him, not by constitutional,
legislative fiat, but by the drop of a ballot.

HUGH B. MCNATT

27. Ervin v. Collins, 85 So.2d 852 (Fla. 1956); McLendon v. Everett, 205 Ga. 713, 55 S.E.2d
119(1949).

28. GA. CONST. art. 5, § I (7), GA. CODE ANN. § 2-3007 (Supp. 1970). This section says,

"[l1n case of the death, resignation, or disability of the Governor, the Lieutenant Governor shall

exercise the executive power and receive the compensation of the Governor until the next general

election for members of the General Assembly, at which a successor to the Governor shall be elected

for the unexpired term ....." (emphasis added). This language is open to doubt as to what will

transpire in the event of the death or resignation of the Governor elected on Nov. 3, 1970. Should
the elected Governor die or resign before 1972, which would be the date of the next General
Assembly election, what would be the status of Governor Lester Maddox?

29. This question was answered in the negative by the Georgia Supreme Court in a decision

handled down January 4, 1971. See Henderson v. Maddox, __ Ga. . . S. E.2d - (197 1).
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