
CONSTITUTIONAL LAW-ABORTION-STATUTORY
LIMITATION ON REASONS FOR ABORTION IS

VIOLATION OF FUNDAMENTAL RIGHT TO PRIVACY

When a three-judge federal court of the Northern District of Georgia
declared a portion of Georgia's "liberal" abortion act' unconstitutional
in Mary Doe v. Arthur Bolton 2 Georgia felt for the second time in two
years the impact of current abortion law reform.3

Plaintiff, a twenty-two year old mother of three, sought an order
declaring the statute unconstitutional and an order enjoining its
enforcement after she was denied an abortion at Grady Hospital in
Atlanta. The denial was on the ground that the facts compelling her
request did not come within the statutory exceptions to criminal
abortion, that is (1) the pregnancy would endanger the life of the
pregnant woman or seriously or permanently injure her health; or (2) the
fetus would likely be born with a grave, permanent, and irremedial
mental or physical defect; or (3) the pregnancy resulted from forcible or
statutory rape.' The application was made upon the background of an
unstable marriage, treatment in a mental hospital for both plaintiff and
her husband, placement of two children in foster homes, and placement
of the youngest child for adoption. Other plaintiffs in the class action
included nine physicians, five ministers, four nurses, four social workers,
The Planned Parenthood Association of Atlanta, Inc., and Georgia
Citizens for Hospital Abortion, Inc.5

In response to the plaintiff's four-pronged constitutional challenge,,
the court held that while the state has an overriding interest in the
manner of the performance of an abortion and in the quality of the
decision to have an abortion, the state may not unduly limit the reasons
for which a woman can obtain a legal abortion. Therefore, the three
enumerated reasons were held to constitute a violation of a

I. GA. CODE ANN. ch. 26-12 (Rev. 1969).
2. Civil No. 13676 (N.D. Ga. 1970), appeal docketed, No. - Sup. Ct., Sept. 18, 1970.
3. Georgia's 1865 statute was revised in 1968, Ga. Laws, 1968, p. 1249.
4. GA. CODE ANN. § 26-1202 (a)(1), (2), (3) (Rev. 1969).
5. The Attorney General's motion to dismiss these plaintiffs was granted on the ground of lack

of justiciable controversy.
6. Plaintiff alleged that the statute: (1) was unconstitutionally vague and indefinite on its face

and as applied failed to provide sufficient warning of the conduct proscribed in violation of the due
process clause; (2) unconstitutionally abridged a woman's right to decide to terminate an unwanted
pregnancy in restricting that fundamental liberty without an overriding state interest; (3) restricted
the right of physicians, nurses, and social workers to practice their professions; and (4)
discriminated against poor and non-white women in violation of the fourteenth amendment.
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constitutional right of privacy; the remainder of the statute was held to

constitute a proper exercise of police power.'
The abortion reform reflected in this decision springs from a long

history in England and America of general abortion law which has

shown continual concern for regulating abortion while at the same time

attempting to balance an interest in the mother with an interest in the

fetus. In England prior to 1803, abortion before quickening' was no

crime while after quickening it was murder punishable by death.

However, an early exception was included to allow a legal abortion at

any time to save the life of the mother. The first statute, The Miscarriage

of Women Act of 1803, made abortion a felony punishable by death if in

all cases done after quickening. In 1837 the reference to quickening was

removed and the law remained relatively unchanged until 1967 when

England adopted the Therapeutic Abortion Act 9 which allows legal

abortions for medical reasons for the mother, for socio-economic and

eugenic considerations, as well as for termination of pregnancies
resulting from rape and incest.'0

After passage of the first American statute in 1860," the

formulation of abortion acts followed the English pattern with every

state in the union adopting a statute which made abortion a crime.' A

survey of the acts in 1969 revealed that the majority limited legal

abortion to those necessary to "preserve" or "save" the life of the

pregnant woman. Some expanded this exception to include "health" or
"prevention of serious or permanent bodily injury." The majority also

allowed these exceptions only before quickening. Only ten required a

physician or surgeon to perform the operation.' 3 Although the legislative

history of these statutes is almost non-existent, the language used in

them substantiates the suggestion that the purpose of the legislation was

threefold: (1) protection of the health of the mother, (2) codification of

7. The remaining portion of the statute provides, in essence, that an abortion may be performed

in an accredited hospital if three doctors concur in the decision that it is necessary and if a hospital

committee determines that the statutory requirements have been met.

8. Quickening is the state of gestation, usually sixteen to twenty weeks after conception, when

the mother feels fetal movement. R. PERKINS, CRIMINAL LAW 140 (2d ed. 1969). The concept that

quickening delineates the point in time that the fetus develops a human existence is based on the

theories of St. Augustine and St. Thomas Aquinas that the soul enters the fetus at the first

movement. Stern, Abortion: Reform and the Law, 59 J. CRIM. L.C. & P.S. 84 (1968).
9. Abortion Act 1967, c. 87.
10. Stern, supra n. 8, at 84-85.
II. CONN. PuB. AcTs, ch. LXXI § 1 (1860).

12. Stern, supra n. 8, at 85.

13. Ziff, Recent Abortion Law Reforms (or Much Ado About Nothing), 60 J. CRIM. L.C. &

P.S. 3, 3-4 (1969). Other surveys of abortion laws are treated in: 46 N.C. L. REv. 585, 587 (1968)

and Kutner, Due Process of Abortion. 53 MINN. L. REV. 1, 2-6 (1968).
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moral norms, and (3) reflection of religious reverence for the human
soul."

The greatest thrust toward legislative reform was made by the
proposal in 1962 of the American Law Institute.' 5 This model act
proposed four reasons for which a legal abortion could be performed by
a licensed physician in an accredited hospital: (1) the pregnancy would
gravely impair the physical or mental health of the mother; (2) the child
would be born with a grave physical or mental defect; (3) the pregnancy
resulted from rape; (4) the pregnancy resulted from incest or other
felonious intercourse. Also, two licensed physicians must concur in
writing with the recommendation by the personal physician.

Since 1967, eight states have adopted essentially the same
provisions--California,' 6 Arkansas, 7 Colorado, 18 New Mexico, 9 North
Carolina,20 Oregon, 21 Virginia,22 and Georgia.2 Three states -Alaska, 24

Hawaii," and New York26 -have passed so-called repeal statutes which
allow abortion essentially on request."

Both the "preserve the life" statutes and the Model Code acts have
recently been the subject ofjudicial attacks in the momentum of reform.
Mary Doe v. Arthur Bolton is a landmark case in that it strikes at the
substance of the liberalization of the Model Code acts; and, further, the
decision is significant in that it specifically enunciates that the celebrated
penumbral zone of privacy encompasses the right to decide whether to
have an abortion. The court cites a series of cases concerning analogous

14. Means, The Law of New York Concerning Abortion and the Status of the Foetus, 1664-
1968: A Case of Cessation of Constitutionality. 14 N.Y. L.F. 411,411-440 (1968).

15. MODEL PENAL CODE § 230.3 (1962).
16. CAL. HEALTH AND SAFETY CODE § 25951 (West Supp. 1967). For a discussion of this act,

see Leavy and Charles, California's New Therapeutic Abortion Act: An Analysis and Guide to
Medical and Legal Procedure, 15 U.C.L.A. L. REV. 1 (1967).

17. ARK. STAT. ANN. § 41-304(Supp. 1969).
18. COLO. REV. STAT. § 40-2-50 (Supp. 1967). See: 40 U. COLO. L. REV. 297 (1968); 42 U.

COLO. L. REV. 121 (1970).
19. N. MEX. STAT. ANN. § 40A-5-1 (Supp. 1969).
20. N.C. GEN. STAT. § 41-45.1 (Supp. 1967). See 46N.C.L. REV. 585 (1968).
21. ORE. REV. STATS. tit. 16, ch. 163 (1958), as amended Ore. Laws, ch. 684 (1969).

22. VA. CODE ANN. § 18.1-62.1 (Supp. 1970).
23. GA. CODE ANN. ch. 26-12 (Rev. 1969).
24. ALASKASTAT. § 11.15.060(1970).
25. HAWAIl REV. STAT. § 768-6 (1968) as amended by House Bill No. 61, effective Mar. 1I,

1970.
26. N.Y. UNCONSOL. LAWS § 125.05 (McKinney Supp. 1970).
27. The Maryland Legislature also passed a repeal statute, House Bill No. 257 (1970), but it

was vetoed by the governor on May 26, 1970.
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rights relating to family autonomy which have been preserved by this
rationale.2"

While other courts have considered the privacy concept, they have

focused primarily or concurrently on other challenges. In California v.

Belous,"9 the Supreme Court of California held the pre-1967 model
statute invalid on three grounds: (1) unconstitutionally vague with its
"necessary to preserve" phrase; (2) an abridgement of the woman's

right to choose whether to bear children if the suspect phrase were

construed to require certainty of death or even that death would be

substantially certain; and (3) a violation of the fourteenth amendment in
the delegation of the decision-making power to one directly involved (the

doctor). One year later, challenge of the new Therapeutic Abortion Act

began in California v. Robb30 on the grounds that it infringed on the

woman's right to decide whether to bear children and that it violated the

equal protection clause by economic discrimination.
The district court in United States v. Vuitch3' held that the provisions

of the D.C. statute, making the abortional act a felony unless done to

preserve the mother's life and health, invalid for failure to give that

certainty which due process of law considers essential to criminal

statutes. By dicta, the court also questioned the infringement on the

decision to bear children and the discrimination against the poor. This

decision essentially vitiated the D.C. statute.
Focusing on the privacy concept, but in reference to the exception

"necessary to save the life of the mother," the three-judge federal court

in Babbitz v. McCann 2 held that the police power of the state does not

entitle it to deny to a woman the basic right reserved to her under the

ninth amendment to decide whether she should carry or reject an embryo
not yet quickened. Similarly, in South Dakota v. Munson3 the court
declared that South Dakota law unconstitutional for lack of a

compelling state interest. In contrast, the Louisiana statute was upheld

28. Stanley v. Georgia, 394 US. 557 (1969); Loving v. Virginia, 388 US. 1 (1967); Griswoldv.

Connecticut, 381 US. 479 (1965); Skinner v. Oklahoma, 316 U.S. 535 (1942); Olmstead v. United

States, 277 U S. 438 (1928) (dissenting opinion by Justice Brandeis).

29. 80 Cal. Rptr. 354,458 P.2d 194 (1969), cert. denied, 397 US. 915 (1970). For a discussion

of Belous, see: 118 U. PA. L. REV. 643 (1970); 5 HARV. Civ. RIGHTS-Civ. LiB. L. REV. 133 (1970);

15 N.Y. L.F.941 (1969).

30. Civil Nos. 149005, 159061 (Cal. Mun. Ct., Orange Cty., Jan. 9, 1970).

31. 305 F. Supp. 1032 (D.D.C. 1969), appeal docketed, No. 1155, U.S., Feb. 5, 1970. See23

VAND. L. REV. 821 (1970).
32. 310 F.Supp.293(E.D.Wis., 1970).

33. 7th Cir. Ct. App., Apr. 6, 1970. For discussion of this case, see dissenting opinion in Rosen

v. Louisiana State Board of Examiners, Civil No. 70-1304 (E.D. La., Aug. 7, 1970).
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in the face of all the above challenges but not without a vigorous, cogent
dissent by one of the three judges sitting.'

These decisions have not been rendered without recognition of the
opposition to liberalization of the laws. The Mary Doe court, in its
support of the remaining portion of the statute, justifies the exercise of
police power in the protection of the potential life of the fetus. Although
this court does not posit the existence of a new being with constitutional
rights as proposed by some opponents to liberalization 3 it does insist on
some degree of protection once the embryo is formed .3 Also, on insisting
that the decision to abort is not purely a private one, the court alludes
not only to the state interest in the embryo but also to the father's
interest in the potential being.37 Reflecting also the traditionally
espoused purpose of the laws, this court emphasizes the state interest in
the protection of the mother's health from the risks of illegal abortions.3 8

This court, however, is silent on any possible violation of the
establishment clause and the freedom of religion clause, a concern voiced
by some opponents; 39 it is silent, too, on concerns of promoting sexual
promiscuity.40

Although the Mary Doe decision places Georgia in the forefront of
abortion reform, it nevertheless leaves an abortion law which is highly
susceptible to due process and equal protection challengesl-a potential
expressly recognized by the court. Furthermore, the privacy concept is

34. Rosen v. Louisiana State Board of Examiners, Civil No. 70-1304 (E.D. La., Aug. 7, 1970).
35. See Attorney General's brief and motion by Mr. Ferdinand Buckley to serve as guardian ad

litem for the fetus; I GA. L. REV. 693 (1967); 118 U. PA. L. REv. 643,653 (1970); J. NOONAN, THE

MORALITY OF ABORTION 1-59 (1970). For a comparison of the rights of the unborn child in the law
of property, criminal law, torts and equity, see Louisell, Abortion. The Practice of Medicine and the
Due Process of Law, 16 U.C.L.A. L. REv. 233, 235-244 (1969).

36. See, e.g., Babbitz v. McCann, 310 F. Supp. 293 (E.D. Wis. 1970), California v. Belous, 80
Cal. Rptr. 354, 458 P.2d 194 (1969), cert. denied, 397 U.S. 915 (1970); Rosen v. Louisiana State
Board of Examiners, Civil No. 70-1304 (E.D. La., Aug. 7, 1970).

37. There appears to be one California case asserting this interest, Touriel v. Benviniste. Civil
No. 76-6790 (Cal. Super. Ct., Oct. 20, 1961), but Colorado and North Carolina statutes require
consent of the husband if the mother is married. COLO. REV. STAT. 840-2-50 (Supp. 1967); N.C.
GEN. STAT. § 41-45.1 (Supp. 1967).

38. Rosen v. Louisiana State Board of Examiners, Civil No. 70-1304 (E.D. La., Aug. 7, 1970);
Babbitz v. McCann, 310 F. Supp. 293 (E.D. Wis. 1970).

39. 15 CATH. L. REV. 108 (1967). In Rosen v. Louisiana State Board of Examiners. Civil No.
70-1304 (E.D. La., Aug. 7, 1970) the court, in n. 18, reviews positions of the leading American
religions on abortion generally.

40. Babbitz v. McCann, 310 F. Supp. 293, 301 (E.D. Wis. 1970).
41. For statistics for Georgia and other jurisdictions on the number and safety of legal hospital

abortions as opposed to illegal abortions among white and non-white women, see U.S. Dept. of
Health, Education, and Welfare, Abortion Surveillance Report, Annual Survey, Tables 3, 4 (1969).
Also, Georgia Dept. of Public Health, Rochat, An Epidemiological Analysis of Hospital Abortion
in Georgia (1968-1970). A 1968 study of the results of the application of the abortion statutes for
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not a protean one and certainly encompasses also a guarantee against the
infringement which is imposed by the remaining procedural
requirements.4 2 While the arguments for continued regulation of
abortion are convincing-indeed, an analysis of the problem reveals
almost irreconcilable competing interests in anyone's view-the wisdom
of the statute must be further questioned by an honest recognition of the
unenforcibility of the abortion laws because of the consensual nature of
the "crime ''43 and the ready availability of illegal abortions and legal
abortions in other states. 44 Also, a statute primarily for the purpose of
protecting a woman's health is peculiarly anachronistic in a day when an
abortion in the first trimester is safer than childbirth. 45 Therefore, the
combination of these weaknesses should have compelled the court to
declare the entire statute void, leaving the solution of this paradox in
human values to the more appropriate forum of ethics, morality, and
religion.

SYLVIA G. HAYWOOD

ethnic groups is found in Tietze, Therapeutic Abortion in the United States, 101 AM. J. OBST. &

GYN. 784 (1968). For a discussion of the due process challenge, see Kutner, Due Process of Abor-
tion, 53 MINN. L. REv. 1 (1968-69).

An example of the cumbersome procedure still required by the Georgia statute is seen in the
request by Polly Poe, subsequent to the decision, for a temporary restraining order. After making
an application for an abortion at Grady Hospital in Atlanta, Polly Poe waited three weeks for a
response. The abortion was denied and no reason was stated. She then made application to Bapitst
Hospital and the abortion was subsequently approved. These facts are significant against the fact
that eighty-three of the 214 hospitals in Georgia are accredited. Since approximately fifteen of these
are in the Atlanta area, many counties do not have hospitals which qualify under the statute
although they may be licensed.

42. B. SCHWARTZ, A COMMENTARY ON THE CONSTITUTION OF THE U NITED STATES, RIGHTS OF

THE PERSON: SANCTITY, PRIVACY, AND EXPRESSION (1968); Clark, Religion, Morality, and
Abortion: A ConstitutionalAppraisal, 2 LOYOLA U. OF L.A.L. REv. 1,8 (1969).

43. E. SCHUR, CRIMES WITHOUT VICTIMS (1965); dissenting opinion in Rosen v. Touisiana

State Board of Examiners, Civil No. 70-1304 (E.D. La., Aug. 7, 1970).
44. LEE, THE SEARCH FOR THE ABORTIONIST (1969); Kutner, Due Process of Abortion. 53

MINN. L. REV. 1 (1968-69).

45. California v. Belous, 80 Cal. Rptr. 354, 458 P.2d 194 (1969), cert. denied, 397 U.S. 915
(1970).
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