
WORKMEN'S COMPENSATION 1968-1970*

By D. MEADE FEILD**

During the survey period, both judicial and legislative activity was
comparatively sparse. At the judicial level, the appellate courts handed
down eighty-four decisions which is less than the customary two-year
output. In the General Assembly, there were many proposals, but only 5
bills were enacted and some of those were rather routine in nature.

In previous surveys' it was noted that the General Assembly had
created a study committee which was authorized to make a thorough
revision of the present Georgia Workmen's Compensation Act
(hereinafter referred to as the Compensation Act or merely the Act) but
that nothing had been done but the usual piecemeal patchwork. The
continuing need for such revision is obvious and it is high time that the
committee got on with the job.

Recently, in a newscast which originated within the State, it was
observed that insurance rates on compensation coverage had been
substantially reduced in Georgia and as a result a veritable flood of
employers who were eager to obtain the advantage of such'reduction
would rapidly inundate the State. Certainly this observation is subject to
grave doubt. Since its adoption in 1920, the Compensation Act has been
emphatically employer-oriented, but industry has not hastened to share
such benefits. When workmen's compensation legislation first became a
matter for legislative attention, a number of states were generally
opposed to such legislation and delayed for many years to adopt a
compensation act but there is no indication that the failure to have any
program whatsoever had any effect on the mobility of industry.

LEGISLATION

(a) Depositions and Discovery

Ga. Code Ann. § 114-706 (Rev. 1956) of the Compensation Act was
amended in order that litigants before the State Board of. Workmen's
Compensation (hereinafter referred to as the Board) could take
depositions upon oral examinations or written interrogatiories for the

* Due to providential causes, the survey article on Workmen's Compensation for 1970 was not
received in time for publication. In response to requests, such material is included herein.
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MERCER LAW REVIEW

purpose of discovery or to procure evidence for admission at a hearing. 2

The need for this amendment arose from the decision of the supreme
court in National Biscuit Co. v. Martin,3 which affirmed an order
enjoining an employer from taking a depositionn in accordance with
notice served on the claimant. The employer contended that such
procedure was authorized by § 26 of the new Civil Practice Act,4 but the
quick answer to this was the court's observation that the Civil Practice
Act applies only to courts of record and that the Board is not a court; it
is, after all, an administrative agency. Similarly, we are unwilling to
classify a commissioner as a judge or a regulation as a statute. In this
connection it should be remembered that law and equity once engaged in
a titanic struggle for supremacy and the "Chancellor's foot" not only
won, but has remained on top.'

(b) The State as Self-Insurer

An addition to the Compensation Act authorized the Supervisor of
Purchases to "immediately formulate and effective July 1, 1969, initiate
a sound program of self-insurance" for the employees of the State except
the employees of the State Highway Department but expressly including
the employees of authorities.6 In developing the program the Supervisor
was directed to determine the amount and extent of self-insurance which
the State could assume, the necessary reserves needed, the amount of
benefits to be paid within the limits of the Compensation Act "and the
type of addition or excess insurance that may be required."

It seems unfortunate that the act failed to direct the Supervisor to
develop an organization to investigate and process claims for
compensation. In private employment when the employer becomes a
self-insurer, workmen have been frequently prejudiced by the lack of an
appropriate organization which will attend properly and speedily to
claims.7 There is no reason to believe that bureaucracy will do better
unless a proper performance is required by law.

2. Ga. Laws, 1969, pp. 205-207.
3. 225 Ga. 198, 167 S.E.2d 140 (1969).
4. GA.CODEANN. § 81A-126(1967).
5. This observation may seem dubious. With the advent of Eldon and Ellenborough, equity

began a decline which has resulted in the disappearance of the "conscience of a good man" and
abolition of distinctions between law and equity. In fact, equity seems to be administered "in
accordance with law." Hence the need for a tertium quid: administrative justice.

6. Ga. Laws, 1969, pp. 234-35 .There seems to be no reason for excluding the employees of the
State Highway Department. A similar exception appears in the Workmen's Compensation Act of
South Carolina. S.C. CODE ANN. § 72-454 (1962).

7. Section 46 of a Model Act issued by the Council of State Governments provides that a
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Incidentally, § 2 of the act, which authorized the Supervisor of
Purchases to prorate the expenses of the self-insurance program among
the various boards, bureaus, commissions, departments and authorities
of the State, was revoked at the next session of the General Assembly.8

(c) Statutory Employers; Number of Employees

The Compensation Act provides that principal, intermediate and sub-
contractors who are engaged upon the same subject matter, are liable for
compensation to an employee to the same extent as the immediate
employer.' The purpose of this section is to prevent the "statutory
employer" from sub-letting to irresponsible contractors who fail to
obtain insurance to protect employees. In Georgia, where compensation
depends on whether the employer has as many as ten employees 0 who
are regularly engaged in the trade or business of the employer, the device
of subletting is an invitation to obtain only those subcontractors who do
not have the necessary number, and, in fact, the court of appeals has held
that in such a case, the rights of a claimant depend on the number of
employees who are regularly employed by the immediate employer."
During the 1969 session this section was amended so that the injured
workman may seek relief at once from the intermediate or principal
contractor if the immediate contractor does not have ten employees.'
This is certainly a "step in the right direction" and the next step should
be to eliminate the figure "10" in determining coverage and substitute
therefor the figure "1."

(d) Definition of Employer and Employee

In Richmond County Hospital Authority v. McClain,'3 the court of
appeals effectively disowned the "human experience rule," and
Compensation Act on the ground that in order to do so, it would be
necessary to class authorities as political divisions or subdivisions which
might endanger their basic purpose of borrowing funds without violating

private self-insurer must furnish the board with satisfactory proof of his financial and
administrative ability to meet his obligations under the act.

8. Ga. Laws, 1970, pp. 541-542.
9. GA.CODE ANN. § 114-112 (Rev. 1956).
10. GA. CODEANN. § 114-107(Rev. 1956).
II. Smith v. Maryland Casualty Co., 93 Ga. App. 222, 91 S.E.2d 188 (1956). The problem is

briefly commented on in Feild and Killorin, Annual Survey oJ Workmen's Compensation, 8
MERCER L. REV. 191, 192-193 (1956).

12. Ga. Laws, 1969,pp.671,672.
13. 112 Ga. App. 209,144 S.E.2d 565 (1965).
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the constitutional limitations on public indebtedness." The act, pre-
viously cited, which placed Georgia in the role of self-insurer listed the
employees of authorities as covered, but in view of the sort of judicial
construction usually given to legislation, the intent of the General
Assembly to provide protection for this class of employees would likely
have been subverted by such a rationale as that in McClain. But in the
1970 session the definition of employer was specifically amended by
adding the words "authorities and instrumentalities." 5 By all odds, this
should be sufficient as to authorities, but the meaning of
"instrumentalities" is positively vague.

The employer-employee section of the Act was further amended
during the 1970 session by adding a provision which extended
workmen's compensation benefits to planning commissions and their
employees. The commissions were authorized upon the adoption of a
resolution outlining procedure to provide insurance coverage.16

(e) Organization of the State Board of Workmen's Compensation

The act adopted in 1943 which created the compensation board was
amended so as to place all "officials, personnel and employees" of the
Board under the merit system and subject to the laws, rules and
regulations of such system. 7 It was also provided that except for
compensation, such laws and rules and regulations shall not apply to
board members, deputies and the secretary-treasurer whose method of
appointment, removal and terms of office should remain as now
provided for.

(I) Two Permanent Injuries

The original compensation act in Georgia set an outside limit of
$4,000 on the amount of compensation that could be recovered for
incapacity.' 8 Through the years, this amount was gradually raised, and
in 1968 it was elevated to $18,000.'1 However, the total amount
recoverable when disability resulted from two injuries was overlooked,
and the amount remained at $12,500. A correction was enacted during
the 1970 session .20

14. For a discussion of the role of authorities, see Feild, Annual Survey of Workmen's
Compensation, 18 MERCER L. REV. 254-255 (1966).

15. Ga. Laws, 1970, pp. 235-236.
16. Ga. Laws, 1970, pp. 196-197.
17. Ga. Laws, 1970, pp. 17-19.
18. Ga. Laws, 1920, pp. 167, 190.
19. Ga. Laws, 1968, pp. 3,4.
20. Ga. Laws, 1970, pp. 166-167.
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THE EMPLOYMENT RELATION

(a) Independent Contractor

Although the Compensation Act uses the terms "employer and
employee" in delimiting coverage, the judicial process has interpreted
such expressions as involving the servant-independent cont'actor
concepts which were invented by the common law as a basis for
determining the liability of an employer for the torts of an employee.2

To make the doctrine of respondeat superior more palatable and to
combat the implications of the "deep pocket" rule, emphasis was placed
on the employer's actual control or right to control the details of the
physical activities of the employee in the performance of his duties as
such control seemed to place a modicum of fault on the employer.
Consequently, even though vicarious liability is not involved, when a
workman is injured the employer is frequently able to escape the
payment of compensation by showing that such employee was an
independent contractor or the employee of an independent contractor.

In similar fashion, but somewhat in reverse, the defendant may escape
the payment of substantial damages by showing that the plaintiff is his
employee and not the employee of an independent contractor, hence the
only remedy available being a claim for workmen's compensation. The
latter situation arose in Savannah Electric and Power Co. v. Edenfielam

which was decided during the survey period. An engineer for Stone and
Webster Engineering Corporation filed suit against the Savannah
Company for personal injuries which were inflicted when the employee
came in contact with high voltage wires which were maintained by the
defendant. The defense in such action was based on an allegation that the
terms of the contract under which Stone and Webster had been
employed cast the engineering firm in the role of a servant and
consequently all of its employees were servants, and under the
Compensation Act when a servant is negligently injured by his master
the only remedy available to the employee is to obtain workmen's
compensation. In deciding that Stone and Webster was a servant the
court quoted at length from the contract of employment and a
summarized version of such quotes includes the following: "[W]e [Stone

21. See GA. CODE ANN. § 114-101 (Supp. 1969) for the terms employed in the Compensation
Act. Similarly, in GA. CODE ANN. § 105-501 and 502 (Rev. 1968) employer and employee become
master, servant and independent contractor.

22. When compensation is available, other remedies are excluded by law. GA. CODE
ANN. § 114-103 (Rev. 1956).

23. 118 Ga. App. 531,164 S.E.2d 366 (1968).
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and Webster] . . . will function in cooperation with and subject always
to the direction and control of your Directors and/or [sic] your
authorized officers and agents;" we will work "at all times in close
cooperation with" you and be "guided in all respects by such
instructions as you may from time to time give us;" and "you will have
full control of the work in all its phases. ' 24 In answer to the contention
that the Savannah Company never exercised any control over his work,
the court enunciated the customary observation that the retention of the
right to control was all that was necessary to place Stone and Webster in
the status of a servant. Actually, the quoted terms of the contract
between these two economic behemoths sound like the average peace
treaty in which the loser uses servile expressions because in fact he lost
but in the end both entities are deemed to be free and independent. Also,
the common law rule is to the effect that the principal must have the
right to control the details of the physical activities of the employee, and
this does not seem to be provided for in the treaty. Moreover, as the
plaintiff is solely under contract with Stone and Webster and was
selected and paid by them, the bestowal of a workmen's compensation
claim may be pointless as the essential contract of hire is missing.

In recent years, at both state and federal levels, considerable
legislation has been enacted in reference to workmen, and in practically
all such acts the terms "employer and employee" have been used. Many
courts in construing such statutes have refused to follow common law
notions about master and servant and principal and independent
contractor, but have striven to give to such expressions a meaning which
will make possible the accomplishment of the aim and purpose of the
statute. An illustration is enlightening. Most law students, when exposed
to the course in Agency, are somewhat shocked to discover that a frost-
bitten newsboy who spends his time blowing his hands and counting his
pennies, is an independent contractor. Indeed, an entrepreneur! The
shock, incidentally, is comparable to the reaction which occurs upon
discovering that Stone and Webster, one of the world's largest electrical
engineering firms, is a servant. A change, however, has at least come to
newsboys. In NLRB v. Hearst Publications,?' in a pervasive opinion by
Mr. Justice Rutledge, it was held that common law categories could not
be used to determine the status of a newsboy, and that after all he was
merely an "employee" within the NLRA and as such was entitled to
organize a union. Probably on some tomorrow the terms "employer and

24. Id. at 533, 164 S.E.2d at 368.
25. 322 U.S. I11 (1944). For a discussion of the problem, see Feild, Annual Survey of

Workmen's Compensation, 13 MERCER L. REV. 228-230 (1961).
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employee" as they appear in compensation legislation will have a
meaning that reflects the aim and purpose of workmen's compensation.

In a decisional trilogy26 that was played during the survey period the
employment status of a taxicab driver came up for "grabs." In Cole v.
Peachtree Cab Co.27 the claimant, a cab driver, had an arrangement with
his employer by which he paid a fixed daily rent for the use of a cab and
retained for himself all the fares which he collected. The employer
maintained the cab and provided insurance coverage. Most of the
driver's calls came through the employer's dispatcher by radio. An
award of compensation by the Board was reversed by a superior court,
and in the court of appeals such judgment was affirmed on the ground
that the Supreme Court of Georgia had held in Fidelity and Casualty
Co. v. Windham,2

8 which was similar factually, that a cab driver was not
an employee "as matter of law." It was contended in Cole that
Windham was distinguishable on the ground that in Cole the company
could terminate the bailment of the cab at its pleasure, but the court of
appeals observed that this very point had been urged in Windham and in
answer the supreme court had ruled that the power to terminate did not
amount to such control of "the time, manner and method" as to make a
taxicab driver an employee. 29 A petition by the claimant for certiorari
was denied.30

The next two movements in the trilogy are based on the case of
Cherokee Cab Co. v. Golosh, which had the rare pleasure of appearing
in both the court of appeals3 and the supreme court.3 2 In Golosh, the
facts were similar to those in both Cole and Windham, and again the
court of appeals reversed a judgment of a superior court affirming an

26. In the sense of a series of three dramas or three musical compositions.
27. 121 Ga. App. 177, 173 S.E.2d 278 (1970).
28. 209 Ga. 592, 74 S.E.2d 835 (1953).
29. Id. at 595,74 S.E.2d at 838.
30. __ Ga. App. - (1970). It should be noted that a compensation claim is heard first by

(1) a trial examiner, and then it goes to (2) the compensation board, and then by appeal to (3) the
superior court, and then to (4) the court of appeals, and finally, it may go by certiorari to the
supreme court. This is entirely too much. Yet it should be remembered that support for
administrative agencies was based in part on their ability to get matters disposed of swiftly. One
way to improve the situation would be the abolition of judicial review, but antiquated
sentimentalism would be a tough barrier to hurdle. At least the visit to the superior court could be
eliminated, which, apparently is merely a waste of time. A few years ago, at a public hearing held by
a committee which was engaged to redraft the Judiciary Article, it was suggested that appeals from
administrative agencies should go directly to the court of appeals which elicited the comment that
-a lot of messy stuff comes out of administrative agencies" which, of course, is not an answer but it

does raise the following question: If the appellate courts are to be saved from handling "messy
stuff," what shall be done with all the junk that comes out of superior courts?

31. 121 Ga. App. 277,173 S.E.2d 747 (1970).
32. 226 Ga. 636,176 S.E.2d925 (1970).
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award of compensation, but in this case the reversal was based on
A tlantic Co. v. Moseley,3 wherein the supreme court had held that under
the Compensation Act the "employee" must be the recipient of
"wages' in order to be eligible for compensation. In Golosh the daily
receipts which had been collected by the driver were divided evenly
between such driver and the employer and such a division of the spoils
might indicate a partnership or a joint venture but not an employment
relation. In Golosh, however, the supreme court granted certiorari and
proceeded to reverse the court of appeals and thereby permitted taxi
driver Golosh to be the firstt of his kind to receive workmen's
compensation in Georgia.

To say it gently, the opinion in Golosh by the Georgia Supreme Court
leaves much to be desired. According to such opinion, the reason for
granting certiorari was based on the serious questions raised by the court
of appeals concerning the soundness of the opinion of the supreme court
in the Atlantic Co. case. But the accuracy of this observation may be
doubted in view of the fact that a few months previously in the Cole case,
the court of appeals had literally massacred Windham but certiorari was
denied. Should not the same zeal for defending the honor of Atlantic be
extended to Windham? Or, if either one of the two is to survive, why
select the one which is by far the worse of the two. Probably the
weakness of A tlantic may have occurred to the supreme court, for
toward the end of the opinion the following appears:

Nothing [in Atlantic] requires the decision rendered by the Court of
Appeals. Even if it were otherwise, that case is not a full bench decision
and it, therefore, need not be followed by this court.

But what about the court of appeals? Is it bound by something less than
a full bench?u Is not the real issue here the desire of the court of appeals
to have supreme court decisions that may be appropriately followed?
And now, at least in reference to the narrow issues involved, with one
down and one to go, is not the court of appeals winning, or is it currently
a draw?

In general the opinion in Golosh is commonplace and prosaic. It
repeats the age-old propositions that an employer controls the "time,
manner and method of executing the work" and is not concerned only
"with results," and that "actual control" is not necessary but merely
the "right to control." Also, the court repeated the proposition that the

33. 215 Ga. 530, Il S.E.2d 239 (1959).
34. There is, of course, no basis in law that supports the full bench rule. See Feild and Sutter,

The Price of Milk and the Supreme Court of Georgia, 19 MERCER L. REv. 366, 372-389 (1968).
35. Golosh v. Cherokee Cab Co., 226 Ga. 636,638-639, 176 S.E.2d 925,927 (1970).
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method of payment for work done is not the controlling or decisive
factor. The supreme court also observed that where one is employed to
perform certain services and no specifications are indicated, it is
inferable that the employer has retained the right to control the
"manner, method and means" of performance .3 Strangely, as authority
for each of the above propositions, all of which lead directly to a reversal
of the court of appeals and an award of compensation for the claimant,
the supreme court cited the decisions of the court of appeals.37 These
decisions of course are rather elderly and appeared in an era that
precedes the observations of the supreme court in such items as the
Windham and Atlantic Co. cases. The reason for such selection may be
one of many. It may be that by using such decisions the supreme court is
extending an olive branch to the lower bench in hopes that critical
evaluation of upper bench decisions will end; or, it may have been to
demonstrate that "we" follow "you" faithfully and "you" should do
the same for "us;" or, it may have been a matter of necessity in that the
only supreme court vintage available would include Windham and
A tlantic Co., and the basic views in such cases are for the moment not to
be mentioned.38 Actually, what seems to be needed is some means of
eradicating a decisional underbrush which is reminiscent of Cardozo's
"Serbonian Bog," and which engenders complete confusion. And
surely, in every effort to identify and eliminate such pollutants, it should
be remembered that the name of the game is justice.3 9

(b) Borrowed Servants

Another instance in which control played an important role at
common law involved the negligent acts of a borrowed servant. The
determination of whether the general employer (lender) or special

36. Id. at 638, 176 S.E.2d at 927.
37. The "time, manner and method" proposition was based on Yearwood v. Peabody, 45 Ga.

App. 451, 164 S.E. 901 (1932); and it should be noted that on this occasion only, the court also
included a reference to Windham; the reference of employer-employee was to Mitchem v. Shearman
Concrete Pipe Co., 45 Ga. App. 809, 165 S.E. 889 (1932); right to control only is supported by a
reference to Swift and Co. v. A Iston, 48 Ga. App. 649, 173 S. E. 741 (1934); finally, to the effect that
the supreme court could not review a finding of fact by the Board when the fact is supported by
evidence the court cited Fried v. United States Fidelity and Guaranty Co., 192 Ga. 492, 15 S.E.2d
704 (1941 ); it might be noted that Windham could have been cited to the contrary.

38. An evaluation ofA tlantic Co. v. Moseley, 215 Ga. 530, III S.E.2d 239 (1959) may be found
in Feild, Annual Survey of Workmen's Compensation, 12 MERCER L. REv. 209, 212-214 (1960);
similarly, as to Fidelty and Casualty Co. v. Windham, 209 Ga. 592,74 S.E.2d 835 (1953), see Feild,
AnnualSurvey of Workmen's Compensation, 5 MERCER L. REV. 186,200-201 (1953).

39. For an excellent beginning, see Hall, Civil Procedure- What's It A// About, 21 MERCERL.
REV. 377 (1970).
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employer (borrower) had control was the means of deciding which of the
employers should pay damages. When the question is raised as to
whether the general or special employer should pay workmen's
compensation, the same emphasis on control is the only judicial method.
In Sanders Truck Transportation Co. v. Napier,4" one James owned a
truck which he leased to Sanders for the purpose of transporting freight.
The lease provided that Sanders, the special employer, would have
exclusive control and possession of the equipment and that he would pay
the driver. Actually, the driver, Napier, was selected, employed and paid
by James, the general employer, and along with the truck was loaned to
Sanders who furnished instructions to the driver as to shipments. While
making a trip, Napier, the driver, and his helper, were injured in a
collision and thereupon filed a claim against Sanders for workmen's
compensation. In its opinion, the court gave much consideration to the
question of control, but decided the issue solely on the ground that
claimants had failed to establish that the special employer had ten
employees. In this connection it may be noted again that generally, when
such an action is brought, a "contract of hire" is lacking, and this would
seem to be an additional ground for denying compensation.

(c) Number of Employees

The Georgia Act provides that coverage shall not include "any
persons, firm or corporation . . . that has regularly in service less than
10 employees in the same business within the State, unless such
employees and their employers voluntarily elect to be bound.'", In
A merican Oil Co. v. McCluskey, a case which so far has hit the big time
once, 42 and the middle-time twice, 43 a mother, Roberta McCluskey,
brought an action against American to recover damages for the death of
her twelve-year-old son. American was engaged in cleaning up and
removing its property from a filling station, and a general agent who was
in charge of the work employed the son as a helper. During the work, the
agent took from his pocket a pistol which he generally carried; and as a
result of negligent handling, the pistol fell to the floor and discharged,
killing the plaintiffs son. At the trial, American filed a plea in bar on the
ground that the Compensation Board had exclusive jurisdiction; and
upon the overruling of such plea, the case was submitted to the jury and
a verdict in the plaintiff's favor for $25,000 was returned. In the court of

40. 117 Ga. App. 561,161S.E.2d 440 (1968).
41. GA. CODE ANN. § 114-107 (Rev. 1956).
42. 224 Ga. 253, 161 S.E.2d 271 (1968).
43. 116Ga.App.706,158S.E.2d431 (1967); 118 Ga.App. 123,162S.E.2d853 (1968).
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appeals it was held that the evidence was sufficient to establish that
American had more than ten employees and hence demanded a finding
that the Compensation Board had exclusive jurisdiction. In a brief
concurring opinion in which two judges participated, it was held that
the court could take judicial notice of the fact that American had as
many as ten employees at the time the petitioner's son was killed. In a
rather pervasive dissent, it was pointed out that all the testimony as to
the number of employees of American referred to the present time and
not to the time of the son's employment which preceded the testimony by
almost two years. The dissent further argued that there is "no
presumption that a present proved status existed in the past;"" and,
according to the lone dissenter, the court had no authority to take
judicial notice of the number of employees. At this juncture the case
made the big-time and the court readily agreed with the dissent, in that
(1) the evidence failed to establish the number of employees at the time of
the accident and that (2) the court of appeals could not establish by way
of judicial notice that American had ten employees. Consequently, the
big-time reversed the middle-time which had reversed the superior court
and this would have left the judgment for $25,000 intact. But on the way
down, the case came to the middle level again, and the court wrote a
second opinion, noting that when the case arrived the first time, an issue
raised by the appeal had not been passed on. This was the overruling of
defendant's motion for a new trial on the ground that argument to the
jury by plaintiffs attorney contained prejudicial remarks. On this point
a majority of the court agreed and it may be assumed that on the next
trial the defendants proved that American had ten employees at the
crucial time.

In Ledford v. J. M. Muse Corp.,4 5 an action for damages, the
employer attempted to show that the only available remedy was an
award of compensation and its motion for summary judgment based on
an affidavit that it had more than ten employees was granted." In the
court of appeals the judgment was reversed on the ground that the
affidavit failed to state that the employees on the date of the injury were
within the State and were engaged in the same business. It should be
noted that the court of appeals in reversing the judgment observed:
"Regretfully, for these purely technical reasons the summary judgment

44. 116 Ga. App. at 715, 158 S.E.2d at 437.
45. 119 Ga. App. 244, 166 S.E.2d 623 (1969); for a decision on the question of constitutional

validity of the Compensation Act also raised in Ledford, see Ledford v. J.M. Muse Corp., 224 Ga.
617, 163 S.E.2d 815 (1968) wherein the court ruled that the issue was not properly raised.

46. SeeGA. CODE ANN. § 114-103 (Rev. 1956).
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for defendant must be reversed. ' 47 By this sentence, of course, the
employer-defendant lost the case. But the final sentence in the opinion
reads: "It appears obvious that a sufficient supporting affidavit on a
subsequent motion for summary judgment would demand a grant of the
motion. '48 Apparently, then, two judgments were rendered by the court,
one present and one prospective. According to the first one, the employer
"lost" and by the second, he would win.

ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

The Act provides that in order to obtain compensation, the disabling
injury must arise out of and in the course of the employment .49 Usually,
the expression "in course of" is construed as referring to the time and
place of the accident whereas "arising out of" means the source or cause
of the accident.50

(a) In Course Of

(1) Going and Coming Rule. In determining the meaning of "in
course of," it is generally held that travel by the employee between home
and work is not a part of the employment and hence injuries occurring
during such travel would not be covered. This limitation on liability is
known as the "going and coming rule," and the protection which it
extends to the employer continues until the employee reaches the
premises of the employer. This view by the courts has produced what is
known as the "premises rule." It should be noted somewhat
parenthetically, that both the "going and coming rule" and the
"premises rule" are rank instances of judicial legislation. In Corbin v.
Liberty Mutual Insurance Co.,5 wherein the court expressed itself in an
abbreviated syllabus, the claimant, an employee of a contractor, was
engaged in constructing facilities for the City of Gainesville. The site
where the construction was in progress could only be reached by an
access road and the claimant was injured while traveling on such road.
In reaching a decision, the court referred to the "going and coming
rule," and pointed out that Georgia had recognized five exceptions to the
rule, but held that the injury in the present case was not within any "of

47. 119 Ga. App. at 245, 166 S.E.2d at 624.

48. Id.
49. GA.CODEANN. § 114-102(Rev.1956).
50. See annotations to GA. CoDE ANN. § 114-102 (Rev. 1956).
5 L 117 Ga. App. 823, 162 S.E.2d 226 (1968).
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the exceptions above enumerated" 2 and hence a denial of compensation
was proper. Actually, however, none of the "exceptions" referred to by
the court are genuine for in each the employer had made travel beyond
the premises a part of the employment regardless of time or place.
Moreover, where exceptions are multiple, the court is faced not only with
the task of checking the instant case against the established deviations,
but also it should determine whether the pending situation is entitled to
be treated as an additional exception. However, in order to do this, the
facts should be reported. For example, what was the nature of the injury,
and was it in any way connected with the employment? Frequently,
where the workman has departed from the premises but the injury is
clearly work-connected, compensation has been awarded. Also, at times
the physical area of the premises has been readily extended to include
those portions of highways, roads and sidewalks which are located
adjacent to the premises. In this connection, it would be helpful to know
when the access road was built and its length and purpose and whether it
was used by the general public or only the employees who were engaged
in the construction project.1 Despite current trends toward eliminating
or lessening the size of judicial opinions, an event which it is hoped will
never happen, it is herewith urged that syllabus opinions in Georgia
should be banned forthwith.m
(2) Rest and Lunch Periods. In Travelers Insurance Co. v. Mimbs,M
the claimant, when lunchtime arrived, went to a lounge provided by the
employer for the purpose of victualing. After eating, she went to the
washroom to freshen up, and, upon returning to the lounge, planned to
smoke a cigarettee and to sit in a chair. However, when attempting to sit,
the chair slipped from under her, and as a consequence, she suffered a
disabling injury. The claimant was not paid during the lunch period;
however, the lounge was provided by the employer "for the purpose of
keeping employees neat and tidy as an element of their employment.""
From this language by the court it may be concluded that the employer
provided the lounge because the business was thereby benefited. The

52. Id. at 823, 162 S.E.2d at 228.
53. See generally, I LARSON, WORKMEN'S COMPENSATION LAW, ch. III (1968).
54. For many years student casenotes published in law reviews were supposed to be "'concise,

precise, terse," etc. and were limited in length to approximately 150 words. Such notes soon became
a model of brevity as well as a thorough evaluation of the decision. What happened below, the
question on appeal, the disposition of the question which was preceded by a held became standard.
Recently, the court of appeals has adopted a similar format for its decisions. This is unfortunate as
the basic purpose of the law review note and a judicial decision is vastly different.

55. 120Ga. App. 599,171S.E.2d659 (1969).
56. Id. at600, 171 S.E.2d at 660.
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Board made a finding that the accident did not occur "in course of' 57

the employment; the superior court reversed the Board; and the court of
appeals reversed the superior court and reinstated the Board's decision
on the ground that it was supported by the evidence.

There are many verbal cliches which a reviewing court may use in
order to support or overrule findings by an administrative board. A
partial list would include the "any evidence rule," the "clearly
erroneous rule," a principle entitled "demanded by the evidence," the
"legal residuum rule," the "substantial evidence rule," and finally,
"inferences of the board are not reasonable." Only rarely does a court
ever attempt to indicate the content, weight or meaning of "any,"
"clearly erroneous," "residuum," "substantial," or "reasonable."
Consequently, such expressions are merely hooks upon which to hang a
result-a result which the court for some inarticulate reason believes to
be right.51 With such an array of hooks, the task of the court is easy,
though at times judicial lucub rating may indicate the actual basis of the
decision. An example may be found in Austin v. General Accident, Fire
and Life Assurance Corp., 9 a case decided by the court of appeals in
1937. The claimant was an elevator operator in the Henry Grady Hotel,
and it may be assumed that at the time in question the hotel was not air-
conditioned and working days had not as yet been shortened by
legislation. Due to the fact that operators suffered from severe
dehydration, they were furnished drinking water when they wanted it and
were given a fifteen minute rest period each day. On such a rest period
the claimant went to the basement to get a drink of water. She turned on
an ice-crushing machine and in attempting to operate it, her hand was
caught in the machinery and injured. The court of appeals readily ruled
that this evidence supported a finding by the Board that the injury was
not work-connected as the employer exercised no control over her
activities during the fifteen minute rest period. In the course of the
opinion the court observed: "Close by this machine was located a spigot
which was connected with the circulating cool-water system of the hotel,
which was in good working order at the time of the injury, which was in
plain view, and which the claimant must have passed at least forty or
fifty times since being employed there."6 0 As an inarticulate premise,
this seems to be an implementation of the patrician viewpoint. Also, it
seems to be at least a phase of economic determinism in that the

57. Id.at599, 171S.E.2dat660.
58. See K. DAVIS, 2; 3 ADMINISTRATIVE LAW TREATISE §§ 16.10; 30.08 (1958).
59. 56 Ga. App. 481, 193 S.E. 86 (1937). This case appears as a precedent in the survey

decision.
60. Id. at 482,193 S.E. at 87.
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dominant group is unwilling to permit a female elevator operator to have
crushed ice in a drink of water. Certainly the observation has nothing to
do directly with deciding the case. Moreover, should not the dehydrated
elevator girl have a right to crushed ice in a drink of water? After all,
who would even imbibe bourbon without a tinkle?

The decisional trend in Georgia as to whether lunch or rest periods are
"in course of" needs to develop an acceptable denouement.', This could
easily be done by applying the premises rule 2 in such cases. This would
mean that if the worker remains on the premises to eat or rest he is in the
course of the employment even though he is not paid for this time and is
free to leave the premises if he wishes to do so. Although Georgia has
never adopted the premises rule as to lunch or rest periods, on two
occasions when a worker was returning from lunch and was injured after
reaching the premises, an award of compensation was permitted.6 How
unfortunate for the claimant in the survey case that she decided to
remain on the premises to eat lunch rather than to eat at "the joint
across the street." In fact any effort to distinguish the going and coming
between home and work, or going or coming between lunch and work, or
eating or resting on the premises, will never attain a rational basis.
(3) Curiosity. In Ferguson v. City of Macon, 4 the claimant was
employed as a deputy clerk in a recorder's court and one of his duties
was to take guns to or from court as needed in connection with a
particular case. On the day in question a police officer came in and
showed the clerk a small derringer pistol; and while the clerk was
examining the weapon, it accidently fired, injuring the clerk's left hand.
The court of appeals affirmed a denial of compensation on the ground
that under the evidence the investigation of the firearm was not a part of
the duties of the deputy clerk, and that actually, such examination was
merely for the "gratification of the claimant's own curiosity."'"

It has been noted that a deviation by claimant from the course of
employment to satisfy his curiosity is similar to participation in
horseplay and that modern decisions tend to support the claim if the

61. For a discussion of the Georgia cases see Feild, Annual Survey of Workmen's
Compensation, 7 MERCER L. REV. 206,218-221 (1955); 13 MERCER L. REv.228,237-240(1961); 14
MERCER L. REV. 244,254-256 (1962).

62. For an excellent treatment, see A. LARSEN, WORKMEN'S COMPENSATION LAW, § 15.51-
15.53.See also §§ 21.00-21.84 in LARSEN which deal with the personal comfort doctrine and cover
rest periods.

63. Travelers Insurance Co. v. Smith, 91 Ga. App. 305, 85 S.E.2d 484 (1954); Chandler v.
General Accident, Fire and Life Assurance Corp., 101 Ga. App. 597, 114 S.E.2d 438 (1960).

64. 121 Ga. App. 128,173 S.E.2d 227 (1970).
65. Id. at 129, 173 S.E.2d at 228.
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deviation is slight." Human beings have natural traits or tendencies or
needs which cause them at times to take a drink of water, to lean on the
hoe handle, to raise a window, to jiggle an air conditioner gauge, to
converse with fellow workers, to take a nap, to awake, to chew, to drink
a coke, to satisfy curiosity and to take advantage of the opportunities
afforded by a wash room. 67 In each of these categories, subject to the
limitation, compensation should be awarded.68

(4) Social Activities. In Cabin Crafts, Inc. v. Pelfrey" the employer
was a manufacturer of carpets and the employee was employed as a
salesman to retailers. The entertainment of prospective buyers was
customary in such business. The employee was selected to attend a
representatives advisory council, a meeting which was hosted by a carpet
yarn manufacturer and to which other salesmen were invited. The
program of the conference involved (1) business meetings and (2) social
activities. The employee arrived Tuesday afternoon, and on Wednesday
morning he attended a business meeting; in the afternoon he went
fishing; and in the evening he attended a cocktail party and a western
dance. After eating dinner and square dancing with his wife, the
employee, in the act of sitting down, fell to the floor and died instantly
from a heart attack. It was established that the employer expected and
urged the deceased to attend. An award of benefits due to the death of
the employee was affirmed.

This case seemed to involve both "in course of" and "out of"
problems. Obviously, however, the wining, dining and dancing were a
part of the employee's work-program, and such activities are analogous
to the "eating and sleeping" of traveling representatives.70 As for "out
of" there was expert evidence to the effect that the exertion contributed
to the heart attack, and this is sufficient to support a finding of
causation.
(5) Employee's Wilful Misconduct. The Compensation Act provides
that compensation shall not be allowed for injuries which result from the
employee's wilful misconduct and illustrates the meaning of such
language by listing examples which include among others, the wilful

66. 1 A. LARSEN, WORKMEN'S COMPENSATION LAW § 23.66 (1968).
67. In a charming case, a contractor was erecting a building on the edge of town. Water and

sewerage were not available, so he built a Chic Sales two holer behind a clump of bushes. Claimant,
an employee, while sitting on hole number two was approached from underneath by a wasp which
made direct contact with an important member of his anatomy. Compensation was awarded.

68. When the next horseplay case arises in Georgia, it will be interesting to see how the principle
in Ferguson is disposed of.

69. 119 Ga. App. 809,168 S.E.2d 660 (1969).
70. Zurich Insurance Co. v. Zerfass, 106 Ga. App. 714, 128 S.E.2d 75 (1962).
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failure or refusal to perform a duty required by statute.7' In Argonaut
Insurance Co. v. Almon72 the employee was killed in a collision at a
grade crossing when the vehicle he was driving collided with a freight
train. At the time, as a part of his job, he was driving a truck loaded
with sand. In the approach to the track, danger signals were easily
discoverable. The testimony of a member of the train crew indicated that
the speed of the truck remained constant in approaching the crossing,
but a state trooper testified that the truck made skid marks for eighty-six
feet, which tends to establish that the driver made a strenuous effort to
stop. The evidence also established that the truck hit the front end of the
train. The Board found that the employee had been negligent only and
hence his conduct was not within the meaning of the "wilful
misconduct" statute, and awarded compensation. On appeal to the
middle bench, the employer insisted that the evidence demanded a
finding that the truck driver's death was caused by wilful misconduct in
that the deceased had violated Ga. Code §§ 68-1661(c) and 68-1662, 7

which require a person approaching a grade crossing to stop "within 50
feet but not less than 15 feet from the nearest rail of the track. ' 74 The
middle bench decided that the evidence supported the finding of
negligence by the Board and affirmed the award of compensation.
Unfortunately, the expression "wilful misconduct" seems to be lacking
in precision and to have created considerable difficulty in the few cases
which have attempted to give it meaning. In Aetna Life Insurance Co. v.
Carroll,75 which was honored by an appearance at both judicial levels,
the facts were similar to the survey case involving an employee-operated
motor vehicle, a grade crossing, and a fatal contact between the vehicle
and the train. The Board found that the driver was clearly guilty of wilful
misconduct and denied compensation; but the middle bench reversed on
the ground that "merely [violating] the criminal law of this State in not
having the vehicle under immediate control in approaching a crossing,
and in approaching it at a greater speed then 10 miles per hour"7 did not
constitute wilful misconduct or a wilful failure to perform a duty
required by statute. At the upper level by way of certiorari, the middle

71. GA. CODE ANN. § 114-105 (Rev. 1956).
72. 120 Ga. App. 869, 172 S.E.2d 624 (1969).
73. GA. CODE ANN. §§ 68-1661(c), 1662 (Rev. 1967).
74. Id.
75. 169 Ga. 333, 150 S.E. 208 (1929).
76. Carroll v. Aetna Life Insurance Co., 39 Ga. App. 78, 146 S.E. 788 (1928). The content of

statutes regulating a motor vehicle in approaching a grade crossing has varied through the years.
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bench was reversed and the denial of compensation by the Board was
restored."

In an annual survey, neither time nor space is available to adequately
analyse and evaluate the two opinions; however, it might be observed
that Carroll has sired a small but unacceptable brood, and in scholarly
writings it has given Georgia a unique but lonely place. Probably the
high water mark in legal provincialism occurred in Pacific Indemnity
Insurance Co. v. Eberhardt," in which an employee parked his car in a
lot provided by the employer and which was separated from the place of
employment by a street. In hurriedly jaywalking across the street to
punch a time clock, he was struck by a motorist and killed. The hearing
examiner, the Board and the superior court supported an award of
compensation, but the middle bench returned the proceeding to the
Board with directions to make a finding as to whether the deceased was
violating a penal statute79 which violation would be the proximate cause
of death. This put jay-walking precisely in line with Carroll wherein the
upper bench had ruled that the intentional doing of an act which is
prohibited by a penal statute is the meaning of wilful misconduct. The
escape from Carroll in A lmon, the survey case, seems dubious because it
attempts to distinguish precedent on the ground that in some of such
decisions the Board found wilful misconduct8 Two remedies seem
appropriate: first, amend the Compensation Act by deleting the "wilful
misconduct" clause;8

1 and if this is not possible, as a second solution
follow the definition and reasoning of the court of appeals when Carroll
first came to the middle bench. The second suggestion would, of course,
be subject to certiorari and a reinvigoration of Carroll as it was
originally handled by the upper bench, but it should be remembered that
the mere passage of time may work a miracle and as a consequence place
in proper context the meanderings of youth.

(b) Arising Out Of

(1) Cancer. In Georgia Casualty and Surety Co. v. Mills,82 the
employee, while working, fell from a pulpwood truck, and as a result

77. 169 Ga. 333, 150 S.E. 208 (1929).
78. 107 Ga. App. 391, 130 S.E.2d 136 (1963).
79. SeeGA. CODE ANN. § 68-1657a (Rev. 1967).
80. In the survey case opinion see an excellent dissent by Eberhardt, J., which presents forcefully

the Carroll view. Argonaut Insurance Co. v. Almon, 120 Ga. App. 869, 870, 172 S.E.2d 624, 625
(1969).

81. For an extended treatment of the problems see a note by Hopkins in 26 GA. BAR J. I l1
(1963).

82. 118 Ga. App. 195, 162 S.E.2d 909 (1968).
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suffered a mild brain concussion. Shortly thereafter a pre-existing
cancerous condition located in the lower intestine became aggravated
and caused the employee's death. The widow filed a claim for death
benefits, and the attending physician testified (by way of affidavit) that
there was a connection between the cancer and the concussion,for the
following reasons: (I) "the concussion weakened the condition of the
deceased employee and thus as a result he died sooner than he would
have without the concussion;" (2) "that the bed-rest necessitated by the
concussion caused additional constipation and strain which resulted in
the spread of the cancer which resulted in hastening the death of the
employee." The court of appeals in a one-sentence majority opinion
which merely noted that there was a conflict in the medical evidence,
affirmed an award of death benefits to the widow. There was a vigorous
dissent, however, which attempted to demonstrate in layman's fashion
that the medical testimony of the expert witness was unacceptable for
any purpose. In order to do this, the dissent noted that the concussion
could not have caused "weakness" because two operations for cancer
were performed on the deceased after the concussion; and further, the
evaluation of the effect of constipation and strain was dubious because
there was no evidence that the constipation was greater after the
concussion or what the doctor prescribed for the constipation during
bed-rest. In fact, according to the dissent, "It is beyond human gifts to
determine" from the record whether the concussion and its effect
contributed to the cause of death, and "under these facts," a finding of
work-connection is "purely conjectural. '8 4 Moreover, the dissent
concluded, this was an occasion when the Board should have used its
intelligence and common sense in determining whether the expert's
conclusion was sound and probable and reasonable.

It seems, however, that in the statement of the case, the medical expert
testified that the concussion caused "additional constipation and
strain," but nothing was said to indicate any change in treatment.
Evidence as to treatment in the sense suggested might not be relevant
unless it indicated that before the concussion it took one laxative tablet
and afterwards it took six even to obtain minimal results. As for
"weakness," the two surgical operations seem meaningless unless there
is information as to the nature and extent of the exploration; and after
all, pulpwood manufacturers usually bring to the table a stalwart
physique. And finally, it may be doubted that a confrontation between
common sense and scientific method would have accomplished anything

83. Id. at 196,162 S.E.2d at910.
84. Id.
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unless the matter could be referred to an arbiter who was neither a
scientist nor a layman.
(2) Heart Attack. I n A etna Casualty and Surety Co. v. Williams," the
employee, while driving a motor vehicle in the course of his employment,
had a wreck, and within seventeen hours thereafter suffered first,
symptoms, and several hours thereafter, a fatal heart attack. Although
medical testimony as to cause was in conflict, it was deemed to be
sufficient to authorize the Board to award death benefits to the claimant-
widow. The only thing significant about the opinion is the fact that it
concludes by citing a lengthy array of supporting decisions any one of
which would have been sufficient.8 6 Incidentally, in view of the
recurrence of the question as to sufficiency of evidence, it seems that
judicial expatiating should produce an ultimate verbal formula, limited
in length to one short sentence, which could eliminate any need to disturb
the middle bench by appeals.8 1

In Travelers Insurance Co. v. Davis,"' the employee, a radio
announcer, was found dead at his customary place of work. At the time
he was filling in for another announcer who had failed to show up, a fact
which interfered with the preparation of his own program which
followed immediately. There was evidence to the effect that the
"disposition and personality" of the deceased was such that he would
become upset from such an experience and that the performance of
double duty resulted in additional physical exertion. The attending
physician testified that in.his opinion the deceased died of a heart attack
and that such opinion was based on a history of heart trouble and the
suddenness of death, and further, that becoming upset could cause a
heart attack in a person in the deceased's condition. Another medic,
testifying for the employer, observed that due to the employee's heart
condition, he could have died of an attack even though not upset or
engaged in the physical exertion required by the job. The Board denied
compensation; and in an appeal to the lower bench, the Board was
reversed on the ground that the evidence demanded an award for the
claimant. In turn, the middle bench reversed the lower bench on the
ground that the evidence did not demand an award of benefits.
Apparently the middle bench was upset by a lack of what it called
"direct" evidence of a connection between work and the heart attack

85. 117 Ga. App.713,161S.E.2d 396 (1968).
86. To prepare a survey, the first task is to read all the cases cited in the various opinions. There

is no acceptable reason for making the task too onerous.
87. The present decision seems to be a step in-the right direction by failing to summarize the

evidence.
88. 120Ga. App.625,171 S.E.2d909 (1969).
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and no "direct" evidence that the deceased was upset and engaged in
unusual physical exertion. There was evidence, however, that the
deceased was readily "upset" and that the experience of having to fill-in
and fall behind with his program combined with such an upset could
cause a heart attack such as the one suffered by the deceased. This would
certainly support an award of compensation and would, if there was no
other evidence, demand it. In nearly all of the earlier cases, testimony on
behalf of the defendant that the attack could have happened at any time,
even when the deceased was resting "at home in bed" was rather routine
and automatic, and usually such testimony was ignored and
compensation awarded. The evidence by both witnesses is a matter of
expert opinion, which, by its nature, proceeds by way of an hypothesis,
and rarely ever reaches the end of "directness."

I n Travelers Insurance Co. v. Maddox, 9 the employee, a truck driver,
on the day of his death, drove a five-axle truck and trailer from Atlanta
to Cartersville, and after attending to its unloading, crawled into the
truck bunk to rest. Later, the co-driver observed him waving his arms
and heard him screaming; and by the time the co-driver could reach him,
he was dead. At a hearing to determine whether death benefits should be
awarded to the widow, the only medical evidence came from a county
medical examiner who had performed an autopsy. The medic testified
that death resulted from acute heart failure due to high blood pressure,
and in his opinion strain did not aggravate high blood pressure and the
deceased's employment activities played no role whatsoever in causing
death. Also, there was evidence that the driver had not been well for
several days and that he had consulted a doctor who had found him
suffering from high blood pressure. The co-driver testified that when
they left Atlanta, the driver's eyes were dark-circled and his facial veins
were protruding and that he complained of being extremely weak. On the
trip they stopped in Marietta where the co-driver had eaten lunch, and
the driver had consumed coffee and an aspirin. Upon arrival, the driver
waited for the truck to be unloaded and kept in touch with the central
dispatch office. The trial examiner awarded compensation and at each
decisional level on the way up the award was affirmed until the case
reached the court of appeals. In such court the issue as to whether the
evidence was sufficient to support a finding that the job's exertion
contributed to the heart attack was answered in the negative, and the
award of death benefits was reversed. In order to support the award, the
claimant urged that the court follow the "human experience rule" which
was first enunciated in Hartford Accident and Indemnity Co. v.

89. 118 Ga. App. 596,164 S.E.2d 850 (1968).
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Waters,10 and which was formulated as a principle which would support
awards in such instances as heart attacks or cerebral hemorrhages when
adequate medical testimony was not adduced. In Waters three doctors
testified as follows: The first stated that he had not treated the deceased;
that exertion might raise blood pressure resulting in rupture; that he
knew nothing about the deceased and could not say what caused the
hemorrhage; the second expounded rather fully, but concluded that he
could not say whether or not the exertion by deceased contributed to the
rupture; the third testified that the deceased would have had the rupture
regardless of where he was or what he was doing and that he could not
say whether the exertion contributed to or had anything to do with the
cerebral hemorrhage. Moreover, in Waters the exertion was minimal as
the employee had been working for only a few minutes and his job
consisted of wielding a broom that weighed from two to four pounds.
Surely it would be a tough task to support an award of benefits with this
record and in order to do so it was necessary to produce something such
as "human expeience," which if reasonably manipulated, could
introduce an "open season" for deaths due to sudden breaks, ruptures,
hemorrhages or edemas if job exertion was present. After its enuciation
the Waters role enjoyed a full life, but in 1962 it suffered a temporary set
back. In Thomas v. United States Casualty Co.," the employee drove a
small truck around Atlanta making wholesale deliveries of newspapers,
which were wrapped in bundles containing twenty-five copies. About six
months prior to his death the employee had suffered a cardiac illness and
was informed as to his condition by the attending physician. He
improved rapidly and returned to work. About six months later while
driving the truck, he suffered a severe attack and died soon thereafter. A
claim was filed and at the hearing three medics were witnesses, two of
whom were called by the claimant, and all three testified that the
exertion did not contribute to the attack. Nevertheless, at each decisional
level on the way up an award of benefits was affirmed, but the court of
appeals effectively disowned the "human experience rule," and
relegated it to the time when "we were told that dew became poisonous
in dog days and we were forbidden to walk barefoot through the grass
until the sun had dried it off." But the court of appeals had ruminated
without considering the age (dew and dog days) in which the upper bench
was dwelling, and as a consequence, certiorari was granted and a
judgment for death benefits was promptly reinstated. The opinion of the
upper bench in Thomas is one. of those uninformative syllabus affairs;

90. 87 Ga. App. 117,73 S.E.2d70 (1952).
91. 218 Ga.493,128 S.E.2d749 (1962).
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and even though it does contain a watered-down version of the "human
experience rule," it contains an unpardonable over-sight by failing to
cite the Waters case. Finally, it should be noted that factually, Maddox
and Thomas are similar, except that in Maddox the exertion by the
employee was much greater than in Thomas, but apparently, in Maddox
there was no effort to obtain certiorari. Consequently, it is impossible to
determine whether "dew and dog days" and "human experience" are
still with us.Y

DEATH BENEFITS

(a) "Keystone Cops" and the Middle Bench

The Compensation Act provides that when an employee suffers
death as a result of a work-connected accident, those persons who are
dependent upon him shall receive certain benefits.3 In Insurance Co. of
North A merica v. Jewel,9 the middle bench begins its majority opinion
with a sentence which states both the issue and the facts, and such
sentence reads as follows:

The sole question here is whether a claimant, who entered into a
ceremonial marriage with the employee when claimant had a living
husband and the employee a living wife, although claimant did not
know the employee had such a wife at the time of the ceremonial
marriage, but discovered this fact a month later and continued to live
with the employee, is entitled to an award under the Workmen's
Compensation Act as a dependent.M

In answering this question, a majority of the middle bench reversed an
award of compensation to the claimant by the Board, and in doing so
noted that the parties "were knowingly living in adultery" and the
Compensation Act should not "be so construed as to provide a statutory
reward for immorality;"" but the bench made an exception of instances
where the support had no relation to the immorality. And as example, it
was observed that a daughter who was a prostitute would not be denied
compensation upon her father's death as her morals would have had
nothing to do with dependency. But in this situation the daughter, the
alleged dependent, has a profession, one that has been referred to as "the

92. For a previous treatment, see Feild and Richardson, Annual Survey of Workmen's
Compensation, 15 MERCER L. REv. 229, 238-239 (1963).

93. GA.CODE ANN. §§ 114-413,414 (Rev. 1956).
94. 118 Ga. App. 599, 164 S.E.2d 846 (1968).
95. Id. at 599, 164 S.E.2d at 847.
96. Id.
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oldest known to man," in which she accepts fees from a variety of
customers for services rendered, which is similar to the method of some
of our leading professions today.

But the main objection to morality as a basis for decision is the fact
that justice must be administered according to law so that it may have
certainty and will not vary from day to day or from court to court. Nor
is it necessary to construe the Act in order to determine its meaning; the
Act says simply "dependency" and the claimant in Jewel fully
established the fact of her dependency. It would seem that to take a
simple statute that has a clear meaning, and write into it a provision
which defeats the legislative intent, is itself an act of immorality. Nor is
the quality of such an act changed by the introduction of such verbal
cliches as "public policy." A duly enacted statute is a crystallization of
what is believed to be best for the public good and only in rare instances
should its meaning be tampered with.

Marriage does not necessarily produce "two minds with but a single
thought, two hearts that beat as one." Consequently, desertion and
divorce are daily occurrences in the lives of human beings who search
for a modicum of compatibility. With the affluent, the local courts, or
Reno or Mexico are veritable meccas for the disillusioned. For needy
people, those for whom workmen's compensation was planned, the
"quickie joints" are out of the question, and even the local courts
present a prohibitive cost.97 Under such circumstances, to seek a modus
vivendi is not immoral.9 8

There are two excellent dissents" by members of the middle bench
both of which should be required reading by the members of the Georgia
Bar, and one of them is recommended in particular.100 This special
dissent begins with the charming observation that the purpose of the
Compensation Act is not to "preserve chastity but to alleviate human
suffering . . . ." It then borrows from one of literature's more
distinguished poems and observes that a dependent is a dependent in the
same way "a rose is a rose [is a rose],"' 101 and adds that the question is
not whether the claimant is given a right by the Compensation Act but
rather whether there is anything in the Act that prevents the claimant

97. There is no intent here to exclude the wealthy from general sexual promiscuity. Among all
walks of life today, marriage as we have known it is being subjected to critical discussion, and a
phase of this inquiry has produced a tendency on the part of the affluent to imitate the customs of
"swapping" and "catch as catch can" which were initiated by the needy centuries ago.

98. The so-called "Bible Belt" morality would not approve.
99. Jordan, P. J. and Hall, J. "
100. That of Hall, J., 118 Ga. App. at604, 164 S.E.2d at850.
101. From a well-known poem by Gertrude Stein.
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from receiving an award. In this connection the dissenting opinion notes
that there is nothing in the Act which bars claimant from her rights for
"violating sex laws, drug laws, alcoholic beverage laws, traffic laws,
gambling laws, etc." Also, if the Act is to be construed then the one
canon of construction is that the claimant must be favored, nor is the
"court or the board empowered to go on a puritanical witch hunt with
the avowed purpose of scouring the claimant's unclean hands," and both
the Board and the court should confine the inquiry to dependency and
"should not go looking under or into the claimant's bed." And finally,
the opinion observes that a reversal of the award "grounded upon
claimant's morals casts this court into the role of Keystone Cops."' 1

(b) Priorities and Distribution

In view of the fact that in many instances various classes of
dependents may file a claim for benefits, a system of priorities is
essential. Presumably, this has been accomplished by the Act's but
actually the code provision is workable because of wise judicial
assistance.10 In O'Steen v. Florida Insurance Exchange,1'6 the claimants
consisted of an alleged wife, her two children by previous marriage and
the natural children of the deceased employee. The wife was eliminated
by the fact that her marriage to the employee was void because her
previous marriage had not been legally terminated, which should have
prevented her two children from being classed as stepchildren, and this
left only the natural children as claimants and the award of benefits went
to them. The court arranged priorities by declaring that those claimants
who were mentioned specifically in Ga. Code Ann. § 114-414 (Rev.
1956) would have priority, and in this section acknowledged illegitimate
offspring are listed. In St. Paul Fire and Marine Insurance Co. v.

102. In Georgia Casualty and Surety Co. v. Bloodworth, 120 Ga. App. 313, 170 S.E.2d 433
(1969), the zeal of the militant moralists was at work again. Claimant sought compensation as the
widow of James Bloodworth, the employee. In 1955 she had married one Helm, who left her about a
year later, filed suit for divorce, and served papers on Mrs. Bloodworth. She believed that the action
for divorce had been concluded but the record indicated that service was the only action taken. For
the past eight years she had lived with the deceased as man and wife. They had purchased a home
jointly, but she still carried her bank account and driver's license in the name of Helm. The Board
found that there was no common law marriage as they had not held themselves out as man and wife.
Hence the only basis for compensation was dependency, but the court eliminated this and in doing
so merely cited the Jewel decision, indicating thereby that her living with Bloodworth as husband
and wife was such an immoral act that even if she could prove dependency, the court would be
unwilling to help a "bad" woman.

103. GA. CODEANN. § 114-414 (Rev. 1956).
104. E.g., See Lachery v. Royal Indemnity Co., 80 Ga. App. 659, 56 S.E.2d 812 (1949).
105. 118 Ga. App. 562, 164 S.E.2d 334 (1968).
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Miniweather,l' 6 the claimants consisted of a wife, who was eligible, an
infant stepgrandchild who lived with deceased and was wholly dependent
on him, and two stepchildren. The wife did not file a claim and the court
decided that the two stepchildren had statutory priority over the
stepgrandchild and hence the award would go to these two. The wife was
unwilling to be a party to the proceeding or to receive any benefits so
that the funds which she had collected for the wrongful death of the
employee would not be subject to subrogation on behalf of the
compensation insurer. In Insurance Co. of North America v. Cooley,1°7

a mother filed a claim for the death of her son who was killed in a work-
connected accident. The only basis upon which she could establish her
claim was actual dependency, and this was to be done by evidence to the
effect that the son, who lived with his parents, contributed to the
claimant's support various sums each week, which would average about
$15.00 per week. The claimant used this money for medicine and
doctor's bills and things needed around the house, but the money was
not used for household expenses as these were provided for by the
husband. The evidence was deemed to be sufficient to support an award
for partial dependency.

PROCEDURE

(a) Notice and Claim Period

Subject to certain exceptions, Ga. Code § 114-303 requires that the
employee give notice of the accident to the employer or his representative
within thirty days from the accident.1°8 Also, the same section requires
that if notice is not given within the thirty day period,109 then written
notice must be given. This language seems clearly to authorize a written
notice after the thirty day period, and as for this notice there is no
specific cut-off date. However, the Act then proceeds to observe that
compensation will not be paid "unless such notice, either oral or written,
is given within thirty days after the accident." Such language is
sufficiently contradictory and ambiguous to make the section
meaningless and unenforceable and to authorize the court to rule that
notice should be given "within a reasonable time after the accident."

106. 119 Ga. App. 617,168 S.E.2d 341 (1969).
107. 118Ga. App. 46,162 S.E.2d 821(1968).
108. The exception to the requirement is where the employee by reason of physical or mental

incapacity, or by fraud or deceit is prevented from giving the notice. GA. CODE ANN. § 114-303
(Rev. 1956).

109. In case of death, the thirty day period may be measured from the time of death.
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The difficulty is enhanced by Ga. Code § 114-304 which covers the
content of the written notice in detail and purports to cover "the written
notice provided for in the foregoing section,"" 0 but it does not say
whether the written notice is the one given within the thirty day period or
the one that is given thereafter. Apparently, however, it seems that such
language has given no difficulty whatsoever as § 114-304 has never
been "annotated" in the Georgia Code and a hasty examination of cases
involving the timeliness of notice indicates that so far no injured
employee has attempted a written notice.

Incidentally, both code sections dealing with timeliness and content of
notice contain a "no-harm" clause which provides that late notice or
defect in the written notice shall not be a defense unless it is shown that
the employer was prejudiced thereby. Certainly this is appropriate in
view of the fact that the notice provision is solely for the benefit of the
employer."' In Jackson v. United States Fidelity & Guaranty Co.," 2 a
survey decision, the claimant testified as follows in reference to notice:
"I was lifting boxes . . .putting them up on the shelf . ..another
fellow was taking them . ..after we got through . . . I told him my
back was hurting. . . . [Nlext morning I could hardly get up ...
[When I got to work] I told my bossman." The bossman advised the
claimant to go to a doctor at once. The middle bench ruled that the
notice was inadequate because the upper bench had observed in Royal
Indemnity Co. v. Coulter"' that in order to comply with the Act, the
employee must give "notice of an injury by accident arising out of and in
the course of the employment, and mere notice that an employee is
suffering an injury from an accident does not meet the requirement of the
statute."" 5 In a previous survey, one of the cases involved a chicken
processor" 6 who was denied commpensation because he failed to give
notice in accord with the Coulter rule and the suggestion was made that
if a chicken processor was ever located who understands the rule, he
should be elevated immediately to some high judicial post, for at present
there seems to be much disagreement among judges as to what it means,

110. GA. CODE ANN. § 114-304 (Rev. 1956).

Ill. For two reasons: (I) the employer may obtain medical help for the employee which may
lessen the effect of the injury; (2) the employer may make an investigation as to the cause of the
accident.

112. l19Ga. App. 11l,166 S.E.2d426 (1969).
113. Id. at 112, 166 S.E.2d at428.
114. 213 Ga. 277,98 S.E.2d 899 (1957).
115. Id. at 279, 98 S.E.2d at 9OI.
116. See Feild & Simpson, Annual Survey of Workmen's Compensation, 20 MERCER L. REV.

268, 286-287 (1969).
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and in this survey, the same gentle wish is made in behalf of a "box
lifter." Prior to Coulter and for many years, the middle bench had
interpreted the Act as requiring only such notice as "will put the
employer on notice to make an examination if he sees fit to do so.""' 7

Indubitably, this interpretation is preferable.
As for filing a claim, Ga. Code § 114-305 bars any right to

compensation unless the claim is filed with the Board within one year
after the accident, and this is all that the Act says about the filing or
content of claims." 8 In Hartford Accident and Indemnity Co. v.
Tribble,"' a survey decision, the opinion by the middle bench begins with
a lengthy excerpt from Bituminous Casualty Corp. v. Mallory,1 ' which
reads, in part, as follows: "The mere writing of a letter to the Industrial
Board by a claimant, setting forth his employment, the name of his
employer, and the cause of his injuries, may amount to a filing of his
claim. Lumbermen's Mutual Casualty Co. v. Layfield."121 But such
language quoted as coming from Layfield'2 does not appear in the
opinion which is primarily concerned with whether phlebitis is an
occupational disease or an accidental injury. The cited language is a
summary of headnote number one which accompanies the report of the
case in 5 S.E. 2d 610. Although the quoted rule is a reasonable replica of
what Layfield decided, the reasons stated by the court seem more
important, namely that the claimant intended to file a claim, and the
"act does not require any special kind of claim to be filed."'23 The next
sentence from Bituminous reads: "Under the above-stated ruling and
the facts of the instant case, we are of the opinion that the claim was filed
within twelve months from the date of the accident.' ' 2 This sentence
faithfully reflects what was decided in Bituminous but it is difficult to see
what relevance it has to Tribble, the survey case, when the latter decision
leaves the determination of facts largely to inference. Finally, a portion
of the actual decision from the survey case reads:

While Code § 114-304 provides that the written notice of claim shall

117. Davison-Paxson Co. v. Ford, 88 Ga. App. 890, 78 S.E. 2d 257 (1953); Railway Express
Agency, Inc. v. Harper, 70 Ga. App. 795,29 S.E.2d 434 (1944).

118. The Act contains an exception to the one year limitation when the claimant wastes time in
proceeding against a corporation whose charter has expired. GA. CODE ANN. § 114-305 (Rev.
1956).

119. 119Ga. App. 120, 166 S.E.2d 410 (1969).
120. 63 Ga. App. 714, 12 S.E.2d 112 (1940).
121. Id. at 715, 12 S.E.2d at 113.
122. Lumbermen's Mutual Casualty Co. v. Layfield, 61 Ga. App. 1, 5 S. E.2d 610 (1939).
123. Id. at 3,5 S.E.2d at 611.
124. 119 Ga. App. at 120, 166 S.E. 2d at 411.
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state the "place" where thee accident occurred, it also provides that no
defect or inaccuracy in the notice shall be a bar to compensation unless
the employer shall prove that his interest was prejudiced
thereby. .... .

As the employer failed to show prejudice, the omission had no effect.
However, Ga. Code Ann. § 114-304 (Rev. 1956) is not applicable to
claims but to written notice of the accident "which is provided for in the
preceding section." Indeed, the application of § 114-304 to the filing of
a claim raises a quandary, for the claim goes to the employer and the
notice of accident to the Board and time limitations and content of both
vary and both serve entirely separate purposes. Yet certainly this opinion
by the middle bench is excellent and for two reasons: first, it re-
emphasizes the liberal treatment of the claim and its content and;
second, it uses the "no harm" section of § 114-304 which has been
rarely implemented heretofore.

In Pacific Employers Insurance Co. v. Ivey,'2
1 a second survey

decision dealing with time limitations as to filing a claim, the question
raised was the point in time at which the accident occurred. Not
infrequently, a workman will suffer a series of accidents, each similar to
the others, and a gradually worsening condition will result, although the
employee will continue working. In the survey decision, the employee
suffered an injury to his back in September, 1963, which was followed by
a series of back injuries until October, 1966, when he ceased work.
Under such circumstances, it was held that the one year period would
begin to run from the date on which disability manifests itself. And for
those who "doubt their premises," the idea might be added that each
backache is a new accident.

(b) Summary Judgment

In Hartford Accident and Indemnity Co. v. Hale,121 the claimant,
proceeding under Ga. Code Ann. § 114-711 (Rev. 1956) obtained a
judgment in superior court for $240 and costs, representing unpaid
installments of compensation and costs. The compensation order had
directed claimant to furnish full information as to earnings during the
compensation period. The employer made a motion to vacate the
judgment on two grounds: first, the judgment was obtained without
notice or hearing as to the employer; and second, the allegation by
claimant that he had repeatedly reported to the employer his earnings in

125. Id.
126. 118 Ga. App. 299,163 S.E.2d 435 (1968).
127. 119Ga.App.565,168S.E.2d204(1969).
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accordance with the award was erroneous. The first ground has been
frequently urged but never implemented although a mere description of

-the situation seems to be patently violative of elementary due process.
But the employer has already had a notice and hearing and if he should
believe that the further payment of compensation is unwarranted, he
should seek relief legally. Self-help, such as discontinuing payments, is
not permissible under the Act. In denying the second ground, the court
observed that the alleged report of information of "no earnings" by the
claimant seemed to fulfill the requirement of the Board order. More-
over, according to the court, the employer is not without adequate
remedy. When a levy of execution on the judgment is made, the em-
ployer may file an affidavit of illegality. Or finally an equitable proceed-'
ing, may be brought to set aside the judgment because of fraud, accident
or mistake. Moreover, a motion to set aside "must be predicated upon
some nonamendable defect which does not appear upon the face of the
record or pleading.' ' 28

(c) Remand by Board to Take Additional Evidence

In Continental Insurance Co. v. McDaniel,'2 1 the trial examiner
denied compensation and on review by the Board a motion was made to
remand in order to take additional evidence. Apparently, the Board
simply ignored the motion, and the lower bench reversed for the
claimant and thereafter the middle bench reversed for the employer. In
its opinion the middle bench noted that Ga. Code Ann. § 114-708 (Rev.
1956) does not require the Board to issue an order granting or denying
an application to take additional evidence. It is true that § 114-708 says
that the Board "may" remand, but this should not give the Board the
right to do nothing; it simply enables the Board to exercise discretion in
ruling on the motion. If the word "may" in a statute which requires
effort on the part of public employees (commissioners, judges, etc.)
means that such employees are privileged to do nothing, bureaucracy
should be booming. The middle bench also notes that they are aware of
Rule 22,'13 which was promulgated by the Board in the exercise of its

* rule-making authority, but even if the rule required action on the
motion, it would be ineffective as the court cannot take judicial notice of
the rule. This is true, but it results from the fact that the Board of

128. GA CODE ANN. § 81A-160(d) (1967).
129. 118 Ga. App. 344,163 S.E.2d 923 (1968).
130. GA. CODE ANN. tit. 114,App.p. 174 (Rev. 1956).
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Workmen's Compensation is not subject to the Administrative
Procedure Act which provides that "the courts shall take judicial notice
of any rule" which is adopted in accordance with such act.13

1 Finally the
middle bench observed that the proposed additional evidence was clearly
inadmissible or merely corroborative, and all of it could have been
introduced at the hearing by an exercise of reasonable diligence. An
evaluation of this ruling is impossible as the actual proposals are not
stated. It is quite discouraging, however, to think that evidence tendered
in an administrative hearing is subject to exclusion by some
inappropriate phrase such as "hearsay." In Insurance Co. of North
America v. Dimaio,32 for a second time during the survey period, the
question presented was what effect should be given to the Board's wilful
failure to give the least attention to a motion by the claimant to present
additional evidence. The motion was based on the fact that the claimant
spoke and understood only Italian and that when the award of the
deputy director was read to him, he gave his attorney for the first time
the name of a witness. The Board adopted the report of the trial
examiner as its opinion, and in the superior court, the judge addressed a
letter to the Board inquiring as to what happened to the motion to
introduce additional evidence, and the Board's response was "nothing."
The middle bench could find no reason for distinguishing McDaniel, the
other survey opinion, although it required a majority opinion, a
concurring opinion, and a lengthy rehash in quelling a motion for a
rehearing in order to do so. And, accompanying such efforts, there was a
pervasive dissent. There seems to be no reason to devote additional space
to mull over again an issue which should have been settled by an opposite
holding in not more than two sentences.

(d) Bar of Pending A ction

In Bishop v. Weems,13 a widow brought an action against defendants
based on the wrongful death of her husband which allegedly resulted
from the negligence of the defendants. The defendants made a motion for
summary judgment based on Ga. Code Ann. § 3-607 (Rev. 1962) which
provides that the pendency of the same cause between the same parties in
any other court is a good cause for abatement, and contended that the
code section should be applied in view of a pending claim for workmen's
compensation. But, ruled the middle bench, the Board is not a like court;

131. GA. CODE ANN. 3A-108 (Supp. 1969).
132. 120 Ga. App. 214,170 S.E.2d 258 (1969).
133. 118 Ga. App. 180, 162 S.E.2d 879 (1968).
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it is not even a court at all but "is an administrative body with only
those powers and duties given it by statute."'' 1 It should be remembered,
however, that since the early years of equity, the first breath of fresh air
that has tended to cleanse the common law, and to some extent in an
ecological sense, has been the competitive force of administrative justice.

The middle bench also pointed out that the motion to dismiss should
not be granted on the ground that the compensation claim is a bar to the
tort action unless the claimant clearly establishes coverage under the
Compensation Act. Here, the court noted that actually the movants had
denied any relationship which would subject them to the Act.3 5

ATTORNEY'S FEES

The Compensation Act provides that the Board or any court before
whom a proceeding is brought shall determine whether such action has
been brought or defended upon any reasonable ground, and the total
costs of the proceeding along with an attorney's fee may be assessed
against the party who violates such requirement. 136 In Federated
Insurance Group v. Pitts, 37 the employer appealed an award of
compensation to the superior court on the ground that the thirty day
notice of accident had not been given; and the claimant moved the court
that in addition to affirming the award, the attorney's fees should be
assessed. The superior court agreed and on appeal to the court of
appeals, after a careful study of the record, the judgment of the superior
court was affirmed. In addition, the claimant made a motion to the court
of appeals for an award of damages on the ground that there was no
reasonable basis in fact or in law for the appeal. The court of appeals
agreed, observing that there was no good reason for anticipating a
reversal of the trial court, and consequently, damages of 10% were
awarded under Ga. Code § 6-1801 .38 This is a significant decision.
Apparently, in several similar cases, and for a variety of reasons, the
court of appeals has denied identical motions . 3 Section 6-1801 provides
that damages may be awarded by the appellate court upon any judgment
for a sum certain, which has been affirmed, when in their opinion, the

134. ld. at 180, 162 S.E.2d at 879.
135. See GA. CODE ANN. § 114-103 (Rev. 1956) for exclusivity of the remedy of workmen's

compensation.
136. GA.CODEANN. § 114-712(Rev. 1956).
137. 118 Ga. App. 356, 163 S.E.2d 841 (1968).
138. GA. CODE ANN. § 6-1801 (Rev. 1964).
139. The cases are discussed in Feild and Simpson, Annual Survey of Workmen's

Compensation, 20 MERCER L. REV. 268,276-278 (1969).
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cause was taken up for delay only. It is to be hoped that appeals which
have been labeled as frivolous, or not based on reasonable grounds, or
are deemed to be pointless will be classed as brought for delay only.

Two other cases during the survey period were concerned with
attorney's fees. In LaFavor v. Aetna Casualty & Surety Co.,"' the
workman filed a claim for compensation and reasonable attorney's fee.
A denial of a fee by the Board was affirmed on the ground that the
evidence demanded a finding that the claim was defended on reasonable
grounds. In Insurance Co. of North American v. Cooley,' employee
brought a petition for judgment under Ga. Code Ann. § 114-611 (Rev.
1956) for partial disability benefits. The award provided that the
claimant should furnish defendant with full information about his
earnings and the employer attempted to require the claimant to furnish
such information under oath. Both parties attempted to obtain an award
of attorney's fees but such an award was denied as to each on the
following grounds: the employer had attempted to require the claimant
to furnish information about earnings in a form not required by the
order, and the employee had failed to supply the information in any
form. Actually, it would seem that the claimant's failure might have
been excused on the ground that the unauthorized demand of the
employer eliminated the duty of actual compliance.

AGREEMENTS AND SETTLEMENTS

During the survey period, the upper bench decided the case ofA tlanta
Coca Cola Bottling Co. v. Gates4 2 (three cases), and there are many
indications that the decision is not only a milepost, but is also quite
significant. For example, the case fills nineteen and one half pages of
volume 225 of the official report, and in addition to a majority opinion
there are three dissenting opinions. This would seem to make the final
score 4 to 3, which is reminiscent of a group of arbitrators that once sat
in the District of Columbia whose decisions were usually based on an
identical mathematical ratio. Normally, "comp. cases" go from the
lower bench to the middle bench and are there finally disposed of. The
Coke case, however, went directly from the lower bench4 3 to the higher
bench thereby circumventing the middle bench, and unfortunately

140. 117Ga. App. 873, 162 S.E.2d 311 (1968).
141. 118 Ga. App.46, 162 S.E.2d 821 (1968).
142. 225 Ga. 824, 171 S.E.2d 723 (1969).
143. The appeal resulted from the grant of an injunction by the trial court. Such appeals are

directly to the supreme court. GA. CODE ANN. § 55-202 (Supp. 1969).
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circumventing as well the great deposit of experience which is vested in
the middle bench which would have added immeasurably to the proper
disposition of the issue presented. It is true, of course, that Frankum, J.,
who wrote for the majority and Felton, J., who dissented vigorously were
former members of the middle bench, and while there frequently joined
with their brethren in the solution of compensation problems. But
elevations to the upper bench must lessen essential concern for particular
segments, for now the position calls for attention in all respects to all
persons who are involved in whatever is meant by the administration of
justice. Particularly significant is the dissenting opinion of Mr. Justice
Nichols, who urged that an agreement between employer and employee
which was authorized by a lesser level of the judiciary was not binding
because, as a contract, it was not supported by consideration in the sense
of benefit to the promisor. The opinion points out that "no benefit flows
to the employer as he is already protected" and "[n]o benefit flows to
the employee since he is shut out if such agreement is valid. . . ." " The
benefit-detriment tandem has never been accepted as a definition of
consideration and is recognized merely as an historical accident in the
development of the action of assumpsit. In 1932, in the American Law
Institute's Restatement of the Law of Contracts, it was observed that
"'... gain or advantage to the promisor or loss or advantage to the
promisee and the relative values of a promise and the consideration for
it, do not effect the sufficiency of consideration."'' 5 After reading the
discussion of benefit-detriment in the opinion, there is a strong
temptation to page "My Lord Coke" and if he is discovered to search
his person carefully in an effort to locate a peppercorn. And finally, the
decision seems significant not because both majority and minority pay
homage to the "full bench rule" but because each side takes the position
that a decision which accords with their views also accords with the rule.
If this is accurate then "full bench" has an essential and desirable
flexibility which makes its tendency to perpetrate the errors of the past
less dangerous. Surely the "law must be stable but it cannot stand still"
and if this is the meaning of "full bench" it is readily acceptable.
Moreover, it is noted in the dissent that "full bench" is now merely an
expression of judicial policy, and if this is the situation, the majority vote
in any case should not only control policy but the decision as well.

To return to the case, the facts seem to include the following:
Claimant suffered an injury on September 7, 1966, and returned to work
five days later on September 12. Claimant again became disabled ten

144. 225Ga. at 830,171S.E.2d at 727.
145. RESTATEMENT OF CONTRACTS § 81 (1932).
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days later, on September 22, but returned to work the next day and
again became disabled on September 26. The original agreement
provided for the payment of compensation beginning on the 27th day of
September, 1966. It seems that the employee worked intermittently
thereafter until January 4, 1967, and during such time was paid wages
when he worked and compensation when he couldn't. Also, during the
time there were a number of supplementary memoranda (the content and
purpose of which was not stated) until the final one signed by the parties
and approved by the Board which recited that the employee returned to
work on January 4, 1967, at the same weekly wage as before and that
liability ceased on the date he returned to work. The only question in the
case was whether his final agreement precluded the claimant from
further compensation for total incapacity to work. It might have been
possible for the claimant to obtain a review of the agreement which cut
off compensation on the ground of change of condition, but such an
action must be brought within two years and the limitation period had
run. The majority held that the agreement was valid which means that
the permanently disabled workman received compensation on an
intermittent basis for approximately four months when now he would be
eligible for a top award for approximately four hundred weeks. Before
an injured employee loses his right to compensation it should take more
than this type of agreement. Apparently, neither side was represented by
counsel although there should be no doubt that the employer had been
well advised. Nor is there any indication in the record that the agreement
that liability had ceased was based in any sense on medical evidence.
Moreover, in such a relationship the dominant party is the employer,
and even when unfairness appears as an aftermath there should be no
hesitancy in declaring the agreement unconscionable. Another way to
have avoided the agreement would be the implementation of the position
of Mr. Justice Nichols, and to have ruled simply that the agreement was
unenforceable because not supported by consideration.' 46 Today,
certainly, the word consideration has no meaning in the law of contracts,
other than to play a role similar to a magic talisman in that the mere
statement that it is present or absent may determine the legal validity or
invalidity of a bargain.

The majority opinion moves along without the aid of either precedent
or code section. The three cases" 7 cited merely repeat, somewhat

146. Cases are collected in 100 C.J.S. Workmen's Compensation § 402(c) (1958).
147. Rourke v. United States Fidelity & Guaranty Co., 187 Ga. 636, I S.E.2d 728 (1939);

Liberty Mutual Insurance Co. v. Morgan, 199 Ga. 179, 33 S.E.2d 336 (1945); Lumbermen's
Mutual Casualty Co. v. Cook, 195 Ga. 397,24 S.E.2d 309 (1943).
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automatically, that a Board-approved agreement between the parties
providing for the payment of compensation is binding. It is interesting to
note that in two of the cases the upper bench, in emphasizing the
absolute imperturbability of a Board agreement, observed that it could
be altered only by a change of condition proceeding. There was one case,
however, which gave considerable pause and which figured prominently
in the dissents. In Sears, Roebuck & Co. v. Wilson,4 ' headnote number
one says: "Where an award of compensation is made .. .whether by
agreement of the parties approved by the board or by an award of the
board, the sole provision of law for further consideration of the case is a
review by the board based upon change of condition."' Surely this
proposition is sufficient to eliminate the second agreement in the instant
case, but the court avoided the decision by noting a difference in facts in
that the validity of a supplementary agreement was not involved and by
pointing to the fact that Sears was not a full bench decision in that a
concurring opinion was actually a dissent. At least, to some extent, this
denouement indicates an excellent means of avoiding the full bench rule
whenever there is one or more additional opinions by denominating one
of them a dissent. Nevertheless, as Justice Grice noted in dissent, the
procedural principles outlined in Sears should be controlling.150

Primarily, the majority depended on policy and certain sections of the
Act. The policy of course is that the purpose of the Act is to encourage
the settlement of disputes arising between employers and employees by
way of agreement. Certainly this is true, but such policy is based on the
need of getting funds and medical attention to the injured employee as
quickly as possible. Hence, compensation procedures attempt to keep
the claim entirely at the administrative level and thereby avoid the
interminable delays of judicial justice. Ga. Code Ann. § 114-106 (Rev.
1956) which the court cited in support of such policy requires that each
party shall be represented by attorneys and that disagreement between
the parties shall be genuine. Finally, the majority relied heavily on Ga.
Code Ann. § 114-706 (Rev. 1956) which provides that after the parties
have made an approved agreement for compensation, and then disagree
as to the continuance of any weekly payment under such agreement,
either party may make application to the Board for a hearing. This
language is then interpreted to mean that after such Board agreement
and no disagreement as to the fact that compensation should be
discontinued, the parties may eliminate the first agreement by a second

148. 215 Ga.746, 113 S.E.2d611 (1960).
149. Id. at 746, 113 S.E.2d at 612.
150. 225 Ga. at 829, 171 S.E.2d at 726.
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agreement. But actually, of course, this section deals positively with only
disagreement; and the fact that the implication which certainly is
reasonable, would nevertheless open the door for overreaching the
injured workmen, the meaning of the section should be limited to its
express language. This, too, would implement a policy that underlies the
administration of workmen's compensation.

Finally, the dissenting opinion of Mr. Justice Felton' represents not
only a tremendous job; but in addition the analysis of the problem and
the supporting authorities are convincing. It would be enjoyable to walk
along, sentence by sentence, through the entire opinion, but the following
excerpt, which seems to catch the spirit and meaning of the dissent, must
suffice for the present:

The whole trouble with appellant's case is that their legal position in
this case is based on an erroneous and unfounded premise, to the effect
that just any agreement entered into by the board is effective from its
date. This is the heart of the case. The premise is false and the whole
scheme of arguments falls of its own lack of support, legislative or
judicial. The law is that only the first agreement, agreeing upon and
fixing compensation, becomes equivalent to a judgment and is res
judicata. Nearly every reported case says this is plain English and all go
on to say, in effect, that any later agreement without a hearing on a
motion based on change in condition, even though approved by the
board, is ineffective to change the initial agreement . 52

151. ld. at 830,171 S.E.2d at 727.
152. Id. at 832, 171 S.E.2d at 728.
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