
TRIAL PRACTICE AND PROCEDURE

DAVID C. LANDGRAF*

During the period of this survey, Georgia appellate courts (the
Georgia Supreme Court and Georgia Court of Appeals decided more
than 250 cases which fall into the general category of "Trial Practice
and Procedure." Many of these cases, particularly those dealing with
specific sections of the Georgia Civil Practice Act' (hereinafter "CPA"),
were routine and closely in accord with the statutory provisions. This is
by way of contrast with decisions involving the Georgia Appellate Prac-
tice Act2 (hereinafter "APA"), where the Georgia appellate courts con-
tinue to reject the plain statutory language.3 The APA cases are beyond
the scope of this article and will not be discussed. This article will
attempt to collect and cite (although discussion in detail will often be
impossible) every Georgia trial practice and procedure case from the
survey period. Where a great number of cases have been decided on a
specific subject (e.g., when summary judgment under § 56 of the CPA
is or is not appropriate) and are merely redundant, no attempt will be
made to discuss or even to cite all of these cases.

The methodology employed to obtain Georgia trial practice and
procedure cases was to scan the South Eastern Reporter, Second Series,
for the survey period and to extract from it every Georgia case involving
any section of the CPA, or predecessor statutory provisions of the CPA,
questions of jurisdiction and venue, and questions of the binding effect of
judgments. The foregoing thus describes the scope of this article. It will
cover this material in general chronological order. The article will also
discuss, where appropriate, the few Georgia statutes dealing with trial
practice and procedure which were adopted during the survey period.

A. GENERAL OBSERVATIONS

The great majority of the civil trial practice and procedure cases
decided by Georgia appellate courts during the survey period have
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involved sections of the CPA and interpretation and application of these
sections.

This is appropriate since the CPA, with a few exceptions, covers all of
what is commonly regarded as the civil trial practice and procedure field.
The comprehensiveness and goals of the CPA have been explained
elsewhere4 and do not warrant further discussion here. However, a few
general observations about the CPA and its treatment by the Georgia
appellate courts during the survey period are in order.

1. Law and Equity

First of all, as was stated in this survey last year, the Georgia appellate
courts have continued to interpret and apply the CPA in a fashion that is
"generally consistent with its aims and objectives and in the spirit in
which it was enacted." 5 However, Georgia appellate courts, particularly
the Georgia Supreme Court, continue to distinguish between legal and
equitable actions, seemingly in contradiction of §§ I and 2 of the
CPA. 6

This distinction arises at the appellate level, in the context of
determining whether direct appeal may be had to the supreme court or
whether appeal must be first taken to the court of appeals and then
perhaps to the supreme court by certification or writ of certiorari. It
could be argued that this is a matter of appellate law and does not
conflict with the CPA which deals with trial practice. The APA is silent
on the issue of whether appeals in law and equity cases should be treated
differently.7 Although the CPA in § I purports to govern "the
procedure in all courts of record of the State of Georgia in all suits of a
civil nature whether cognizable as cases at law or in equity," a definition
that would presumably include the Georgia Supreme Court and Georgia
Court of Appeals, as well as trial courts 8 and § 2 purports to abolish

4. See, e.g., Leverett, Comments on the Georgia Civil Practice Act of 1966. 3 GA. ST. B.J. 295
(1967); Rees, The Georgia Civil Practice Act of 1966: Preliminary Observations, 2 GA. ST. B.J. 419
(1966).

5. Beaird, Trial Practice and Procedure, Annual Survey of Georgia Law, 21 MERCER L. REV.
105, 106 (1970). For these aims and objectives, see generally § I of the CPA; Rees, id. at 420.

6. Savannah TV Cable Co. v. Mayor and Aldermen of Savannah, 225 Ga. 821, 171 S.E. 2d 498
(1969); Barrett v. Asbell, 225 Ga. 521, 169 S.E.2d 779 (1969); Gainesville Carpet Mart v. First Fed.
Say. & Loan Ass'n., 225 Ga. 315, 168 S.E.2d 159 (1969); Johnson v. Mutual Fed. Say. & Loan
Ass'n., 225 Ga. 245, 167 S.E.2d 653 (1969); Stevenson v. City of Atlanta, 225 Ga. 190, 167 S.E.2d
151 (1969); Brown v. Leggitt, 121 Ga. App. 183, 173 S.E.2d 265 (1970). This same problem was
noted and discussed in last year's trial practice survey. See Beaird, id. at 106-07.

7. See, e.g., GA. CODE ANN. § 6-701 (Supp. 1969).
8. See, e.g., W. DAVIS & A. SHULMAN, GEORGIA PRACTICE AND PROCEDURE § 28-41 (3d ed.

1968).
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any distinction between law and equity, there are other sections of the
Georgia Code, most notably sections of the Georgia Constitution, which
have not been repealed or affected by the CPA and which recognize a
difference between actions at law and actions in equity.?

Whatever the basis, the fact remains that appeals from equity cases
and appeals from law cases can go to different appellate courts in
Georgia. While this disparate treatment may not be as egregious as
disparate treatment at the trial court level, as existed at common law, it
is hardly a desirable situation. Its consequences are manifested in cases
such as Gainesville Carpet Mart v. First Federal Savings & Loan
Association,'0 which are batted back and forth like ping pong balls
between the supreme court and court of appeals without a final disposal
of the full appeal. This process constitutes "justice delayed" and
perhaps denied. It increases the risk of dismissal for failure to meet time
requirements or to perfect the appeal at some stage. It subjects the
litigants to technical dismissals and transfers and thereby invites scorn
and disrespect for the courts on the part of the litigants and the public."
The process also lends itself to manipulation of the pleadings, perhaps by
amendment during trial, or by the attempted addition of arguments on
appeal, in an effort to direct the appeal to one court or another.
Distinctions between law and equity for purposes of appeal should be
discontinued immediately in Georgia. Statutory change would seem to
be the necessary means.' 2 Probably such a statute should provide for all
appeals in equity cases to go first to the court of appeals. There is no
inherent reason why such appeals should go to the supreme court. Equity
cases are not automatically more important or more serious than actions
at law.' 3 But the Georgia litigant and Georgia attorney must deal with

9. See GA. CODE ANN. §§ 2-3901, 2-3704 (Rev. 1948). These sections of the constitution
cannot be changed by statute, although GA. CODE ANN. § 2-3704 (Rev. 1948), which confers
jurisdiction in equity appeals upon the supreme court does so "until otherwise provided by law,"
thus leaving open the possibility of the General Assembly providing for no disparity in the treatment
in actions at law or in equity. However, such a legislative effort will have to be much more specific
than §§ I and 2 of the CPA. See generally Editorial Note to GA. CODE ANN. § 81A-102 (1967).

10. 225 Ga. 315, 168 S.E.2d 159 (1969).
11. See, e.g., Stevenson v. City of Atlanta, 225 Ga. 190, 167 S.E.2d 151 (1969), where the court

held that for a case to be one in equity, it must contain both an allegation of a need for equitable
relief and an allegation of the inadequacy of remedies at law. The mere allegation in the complaint
that "it is brought 'pursuant to 110 Ga. Code 1101 et seq. for declaratory judgment and injunctive
relief' "is not sufficient to constitute it a case in equity.

12. Supra note9.
13. Of course, some sorts of equity cases are more important and more serious. For example, on

the federal level 28 U.S.C. § 1253 (1964) provides for direct appeals from decisions of three-judge
courts, which decisions involve the propriety of injunctions against state or federal statutes.
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the situation as it exists now, and therefore must recognize and operate
with a law-equity distinction on appeals. The CPA has not changed this
distinction.

2. Effective Date of CPA

A few appeals still reach the Georgia appellate courts from suits
begun, or even decided below, prior to the effective date (September 1,
1967) of the CPA. 4 The Georgia Supreme Court in Hill v. Willis'5 held
that a reviewing court should apply the law as it exists at the time of the
appeal and not as it existed at the time the suit was commenced or was
decided below, a holding which was codified in the 1968 amendment
of § 86 of the CPA.' 6 The Georgia appellate courts have followed this
procedure with respect to the CPA in cases decided during the survey
period '7

3. Scope of CPA

In 1968 the legislature amended § 81 of the CPA 8 to provide that the
act "shall apply to all special statutory proceedings except to the extent
that specific rules of practice and procedure in conflict herewith are
expressly prescribed by law . . . ." During the survey period, the
Georgia courts decided a number of cases under § 81 and have
generally done so consistently with the broad scope expressed by the
section. Only where there has been an explicit conflict between rules of
the CPA and statutory rules for a specific proceeding, or where there is a
nonjudicial proceeding, have the courts refused to apply the C PA to
questions of practice and procedure. 9 In a related situation, the supreme

Similarly, on a state level there would be a rational basis for disparate treatment of appeals in some
sorts of equity cases such as those involving injunctions against state statutes or orders.

14. See Feuder v. Feuder, 226 Ga. 129, 173 S.E.2d 211 (1970); Ennis v. Atlas Fin. Co., 120 Ga.
App. 849, 172 S.E.2d 482 (1969); Cohen v. Garland, 119 Ga. App. 333, 167 S.E.2d 599 (1969);
State Highway Dept. v. Cantrell, 119 Ga. App. 241, 166 S.E.2d 604 (1969).

15. 224 Ga. 263, 161 S.E.2d 281 (1968).
16. Ga. Laws, 1968, pp. 1104, 1109. See generally Beaird, Practice and Procedure, Annual

Survey of Georgia Law, 20 MERCER L. REv. 181, 196-97 (1969).
17. See cases cited supra note 14.
18. Ga. Laws, 1968, pp. 1104, 1109.
19. In the following cases, the courts held that the rules of the CPA apply: Harrison v. Weiner,

226 Ga. 93, 172 S.E.2d 840 (1970) (summary judgment will lie in mandamus proceeding); Shaw v.
Davis, 119 Ga. App. 801, 168 S.E.2d 853 (1969) (partition proceeding); J.G.T., Inc. v. Brunswick
Corp., 119 Ga. App. 719, 168 S.E.2d 847 (1969) (trover). In the following the courts refused to
apply the CPA: National Biscuit Co. v. Martin, 225 Ga. 198, 167 S.E.2d 140 (1969) (holding that
the State Board of Workmen's Compensation is not a court but a statutory administrative body
and that the provisions of the CPA are not applicable to workmen's compensation claims unless
made so by statute); Brinson v. Ingram, 120 Ga. App. 271, 170 S.E.2d 39 (1969) (CPA does not
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court held that the court of the ordinary is a court of record to which the
CPA applies.2

B. JURISDICTION AND VENUE

Apart from the related area of service of process, questions of
jurisdiction and venue in Georgia civil trial practice do not arise under
the CPA. The CPA expressly excepts these areas."' Jurisdiction can be
further divided into personal jurisdiction and subject matter jurisdiction.
Personal jurisdiction questions in Georgia involve application of general
common law and constitutional doctrinesn as well as the interpretation
and application of specific Georgia statutes such as the nonresident
motorists' act2 and the long arm statute.24 Subject matter jurisdiction
questions, in the sense of what kind of cases can be brought in what
courts, are governed by the Georgia Constitution and by specific
Georgia statutes. Venue, in the sense of geographically where a
particular kind of suit can be brought, is generally covered by the
Georgia Constitution.

1. Personal Jurisdiction

Eight cases involving jurisdiction over the person were decided by the
Georgia appellate courts during the survey period. Several of these were

apply to dispossessory proceedings; conflict of GA. CODE ANN. § 61-301 (Rev. 1966) and § 8(a)
CPA). In Johnston v. Still, 225 Ga. 222, 167 S.E.2d 646 (1969), the court, without citing § 86 of the
CPA, stated that under GA. CODE ANN. § 30-113 (Rev. 1969) the same rules of pleading and
practice applicable to ordinary civil actions apply to divorce, alimony, and custody of minor
children cases, with the exception of the availability of default judgments in such cases.

20. Bragg v. Bragg, 225 Ga. 494, 170 S.E.2d 29 (1969). The General Assembly also passed an
act expressly extending application of the APA and CPA to city and county courts. Ga. Laws,
1970, p. 679. The new act, which also provides for the organization and procedures of such courts,
applies to and governs

[a]ll courts in this State that are below the level of superior courts and have concurrent
jurisdiction with superior courts to try misdemeanor cases by a jury trial or have civil
jurisdiction unlimited in amount and concurrent with the superior courts in all matters,
except those matters which are vested exclusively in the superior courts or have both of
the above jurisdictions.

These courts henceforth are to be called "State Court of X County" and are expressly to be
considered as "like courts" to the city courts of Atlanta and Savannah, as these existed on August
16, 1916, and as stipulated in Article Vi, Section il, Paragraphs IV and VIII of the Constitution of
the State of Georgia.

21. GA. CODE ANN. § 81A-182 (1967).
22. The most common constitutional doctrines which arise are, of course, the full faith and

credit and due process clauses. See, e.g., Pennoyer v. Neff,95 U.S. 714 (1877).
23. GA. CODE ANN. § 68-808 (Rev. 1967).
24. GA. CODE ANN. §§ 24-113.1-118 (Rev. 1959) as amended, Ga. Laws, 1970, pp. 443-45.
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routine, dealing with questions of whether foreign judgments rendered
with or without personal jurisdiction by the forum court were entitled to

full faith and credit in Georgia, 2 waiver of personal jurisdiction
objections by appearing, 26 and collateral attack on personal
jurisdiction.2Y The courts did decide several important cases during the
period involving the Georgia Nonresident Motorists' Act 2 and Long-
Arm Statute.29

In Dill v. Guthrie' suit was brought in Whitfield County Superior
Court by Georgia residents against current nonresidents for injuries
incurred in an automobile accident. Service was sought both under the
Georgia Nonresident Motorists' Act and under the Long-Arm Statute,
but apparently occurred only under the former. Defendants, who had
been Georgia residents at the time of the accident, appeared specially
and moved to dismiss for lack ofjurisdiction. The superior court granted
the motion, and the court of appeals affirmed, citing Young v.
Morrison."' In Young the Georgia Supreme Court held as
unconstitutional (violating due process) the 1957 amendment to the act
which extended the term "nonresident" to include any person who shall

cease to be a resident of Georgia at any time prior to service of
summons. 2 The basic provisions of the act, however, have long been
upheld as constitutional.33

The Young and Dill cases create a rather curious loophole in the law.
How is a person or entity who was a resident of Georgia at the time the
claim or cause of action arose but is no longer a resident at the time suit
is brought to be sued in Georgia? The answer seems to be that he cannot.
Absent the nonresident motorists' act or the long-arm statute there

is no formal basis to proceed, assuming he has permanently left the

25. Carey v. Linares, 121 Ga. App. 150, 173 S.E.2d 101 (1970); Foster v. Lankford, 120 Ga.

App. 573, 171 S.E.2d 662 (1969); Connell v. Connell, 119 Ga. App. 485, 167 S.E.2d 686 (1969)
(extending full faith and credit to foreign alimony decree and allowing Georgia suit to enforce such
decree).

26. Tarver v. Jordan, 225 Ga. 749, 171 S.E.2d 514 (1969) (regardless of service on non-resident,
appearance in court affords full jurisdiction); Connell v. Connell, 119 Ga. App. 485, 167 S.E.2d 686
(1969).

27. Connell v: Connell, 119 Ga. App. 485, 167 S.E.2d 686 (1969).
28. GA. CODE ANN. § 68-808 (Rev. 1967).
29. GA. CoDE ANN. §§ 24-113.1-118 (Rev. 1969), as amended, Ga. Laws 1970, pp.443-4 5.

30. 120 Ga. App. 527, 171 S.E.2d 359 (1969).
31. 220Ga. 127,137S.E.2d456 (1964).
32. See W. DAVIS & A. SHULMAN, GEORGIA PRACTICE AND PROCEDURE § 3-12 (3d ed. 1968).

33. See, e.g., Lloyd Adams, Inc. v. Liberty Mut. Ins. Co., 190 Ga. 633, 10 S.E.2d 46 (1940).
However, the constitutional challenge to the act in the Lloyd Adams case was based upon equal
protection grounds and not upon the more commonly raised due process grounds.
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state.u This person becomes a strange hybrid creature: he is more than
a nonresident and cannot be sued in Georgia under the nonresident
motorists' act but he is not a resident and cannot be sued personally in
Georgia as such, unless he comes into the state and is served here.
Other states have faced a similar dilemma, and their legislatures have

proceeded as did the Georgia legislature in 1957, redefining nonresident
to include persons who were residents at the time of the accident but who
have permanently left the state prior to commencement of suit. These
other statutes, when challenged, have survived constitutional attack.Y
However, the Georgia Supreme Court was unable to reach a similar
conclusion of constitutionality in the Young case. The court turned for
its guiding principles to the seminal case of Pennoyer v. Neff,3 brushed
lightly over International Shoe Co. v. Washington,37 and altogether
ignored Hess v. Pawloski.38The court recognized that it had earlier
upheld the Georgia Nonresident Motorists' Act as applied to total
nonresidents,"3 but stated that in this situation the nonresident has
submitted to the jurisdiction of Georgia courts by agreeing to the
appointment of an attorney in Georgia for service as a condition
precedent to operating a vehicle on Georgia roads. The fictional nature
of this consent was not noted. However, the court suggested that where
the defendant was a resident of Georgia at the time of the accident, he
presumably had a Georgia driver's license, and stated that since Georgia
provides by law the conditions upon which a person can obtain a license,
when these are met and the license issues there is no further condition to
the exercise of that right. 0 The court also suggested that to permit
Georgia suits against ex-residents would be to condone possibly
fraudulent and coercive actions. Of course, this same risk inheres in
nonresident or long-arm suits, and the court's argument ignores the
legitimate right of the normal bona fide plaintiff to bring suit in a forum
of his own choosing, and where access to proof exists.

34. Compare Milliken v. Meyer, 311 U.S. 457 (1940), with McDonald v. Mabee, 243 U.S. 90
(1917).

35. Note, Nonresident Motorist Statutes -Their Current Scope, 44 IOWA L. REV. 384, 388-89
(1959).

36. 95 U.S. 714 (1877).
37. 326 U.S. 310 (1945). Apparently, the court did not believe that the ex-resident defendants

(now residents of Florida) had sufficient minimum contacts with Georgia so that maintenance of
suit in Georgia would be consistent with "traditional notions of fair play and substantial justice."
The court did not say why this was the case.

38. 274 U.S. 352 (1927). In Hess, of course, the Court upheld the Massachusetts' nonresident
motorists' act against constitutional attack on the basis of the power of the states to condition use of
their highways by a fictional consent to service, especially where the activity (driving a motor
vehicle) was highly dangerous to life and limb of others.

39. See note 33, supra.
40. R.O.A. Motors, Inc. v. Taylor, 220 Ga. 122, 137 S.E.2d459 (1964).
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In Dill v. Guthrie the court of appeals noted that no service had
occurred (or could be shown to have occurred from the record) under the
Georgia Long-Arm Statute and thereby implied that if it had perhaps
the result would be different. The long-arm statute provides for
personal service outside the state," whereas the nonresident motorists'
act provides for substituted service upon the Secretary of State of
Georgia,42 and the Secretary or the plaintiff is then to mail the process to
the defendant by registered mail if his address is known.43 Perhaps the
decisions in Dill and Young in part reflect the courts' repugnance to
substituted service and their unwillingness to extend it. However, in both
cases there was clearly actual notice to the defendants." Moreover, the
Georgia Long-Arm Statute affords no basis for solving the Dill and
Young situations. The statute expressly defines nonresident for its
purposes as "an individual. . . not residing, domiciled. . . in this State
at the time a claim or cause of action under § 24-113.1 arises .... "Is
In three cases46 the Georgia courts refused to apply the 1968

amendment of the long-arm statute,47 extending long-arm jurisdiction
to nonresident corporations, to causes of action arising prior to the
amendment. In Bauer International Corp. v. Cagle's, Inc. ,48 the supreme
court stated:

It is the view of this court that the Georgia long arm statute does not
merely afford a different remedy for a prior existing right, but affords a
remedy against nonresidents where under the prior law none existed in
this state. It affects substantive rights and can not fairly be applied to
causes of action arising prior to its passage.49

The court further held that the pre-1968 language of the long-arm statute
could not be construed to include corporations.0 Thus the court found it

41. GA. CODE ANN. § 24-115 (Rev. 1959).
42. GA. CODE ANN. § 68-801 (Rev. 1967).
43. GA. CODE ANN. § 68-802 (Rev. 1967).
44. See generally Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306

(1950).
45. GA. CODE ANN. § 24-117 (Rev. 1959).
46. Smith v. O'Neal Steel, Inc., 225 Ga. 778, 171 S.E.2d 519 (1969); Bauer Int'l. Corp. v.

Cagle's, Inc., 225 Ga. 684, 171 S.E.2d 314 (1969); Buckhead Doctors' Bldg., Inc. v. Oxford Fin.
Cos., 120 Ga. App. 516, 171 S.E.2d 365 (1969).

47. Ga. Laws, 19 6 8 ,pp. 1419, 1420.
48. 225 Ga. 684, 171 S.E.2d 314 (1969).
49. 225 Ga. at 688, 171 S.E.2d at 317.
50. 225 Ga. at 686-87, 171 S.E.2d at 316. Prior to the decisions of the Georgia state courts

during this survey period, federal courts had considered questions of the applicability of the Georgia
Long-Arm Statute to nonresident corporations with respect to causes of action arising before the
1968 amendment. In Hare v. United Airlines Corp., 295 F. Supp. 860,861-62 (N.D. Ga. 1968), the
district court denied defendant corporation's motion to dismiss, holding that under Pritchard v.

[Vol. 22



1971] TRIAL PRACTICE AND PROCEDURE

unnecessary to reach the questions of the constitutionality of the long-
arm statute (which has apparently not been decided to date by a Georgia
state court)5' or whether the defendant corporation transacted any
business in Georgia within the meaning of the statute.52

Savannah St. & P.R.R., 87 Ga. 294, 13 S.E. 493 (1891) (Lumpkin,J.), only the remedy was changed
by the amendment and new substantive rights were not created. See also, Scott v. Crescent Tool
Co., 296 F. Supp. 147, 157-58 (N.D. Ga. 1969) (decision by Judge Edenfield, who also decided the
Hare case). The Court of Appeals for the Fifth Circuit further held in Wilen Mfg. Co. v. Standard
Products Co., 409 F.2d 56 (5th Cir. 1969), that the term "nonresident" in the Georgia statute, as it
existed prior to 1968, embraced corporations as well as individuals. In so holding the court reversed
a district court order granting defendant's motion to dismiss. The district court decision in 1967
apparently spurred the General Assembly to its 1968 amendment, but at that time the general
assembly in § 4B (Ga. Laws, 1968, pp. 1419-20) clearly stated that by redefining "nonresident" to
specifically include corporations it was not expressing any intent as to the meaning of the term prior
to 1968.

Certainly, absent any area of exclusive federal jurisdiction, Georgia state courts are not bound
by the interpretation of a Georgia statute, even on a "federal question" issue such as
constitutionality, by the federal courts. See, e.g., Cupples Co. Mfrs. v. Farmers & Merchants State
Bank, 390 F.2d 185 (5th Cir. 1968). Furthermore, it is very likely that federal courts in the future (as
long as they entertain causes of action arising prior to 1968 and based upon jurisdiction under the
long-arm statute) will adopt the interpretation of the Georgia state courts and exclude as
nonresidentts out-of-state corporations. Cf. American Acceptance Corp. v. Schoenthaler, 391 F.2d
64, 72-75 (5th Cir. 1968), cert. denied, 392 U.S. 660 (1968). Both the Fifth Circuit in Wilen Mfg.
(409 F.2d at 57) and the district court in Scott (296 F. Supp. at 152, 154) expressly stated that they
were deciding questions in the absence of any state appellate court decisions and were attempting to
decide the questions as a Georgia state appellate court would. And more broadly, despite Rule
4(dX3) of the Federal Rules of Civil Procedure and some eminent authority to the contrary, federal
courts now generally take the view that with a state-created cause of action and federal jurisdiction
based upon diversity of citizenship they must under Erie R.R. v. Tompkins, 304 U.S. 64 (1938)
apply the law of the state in which they are sitting to determine the validity of service (and personal
jurisdiction), assuming that the state law does not violate due process. See, e.g., Arrowsmith v.
United Press Int'l., 320 F.2d 219 (2d Cir. 1963); Scott v. Crescent Tool Co., 296 F. Supp. 147,150-
52 (N.D. Ga. 1968); C. WRIGHT, FEDERAL COURTS 268-70 (2d ed. 1970). But see D. CURRIE, CASES
AND MATERIALS ON FEDERAL COURTS 640-41 (1968); IA J. MOORE, FEDERAL
PRACTICE 0.317[5] (2d ed. 1965); Comment, Federal Jurisdiction Over Foreign Corporations
and the Erie Doctrine, 64 COLUM. L. REV. 685 (1964). The Fifth Circuit has adopted the majority
view. Woodham v. Northwestern Steel & Wire Co., 390 F.2d 27 (5th Cir. 1968).

Nonetheless, the cogent reasoning of the federal courts in the Hare and Wilen Mfg. cases remains
in stark contrast to the perfunctory statements of the Georgia appellate courts, particularly in the
Bauer Int'l, and the Buckhead Doctors' Bldg. cases.

51. In Hare v. United Airlines Corp., 295 F. Supp. 860 (N.D. Ga. 1968), the district court
referred to its earlier order (apparently unreported) in which it upheld the constitutionality of the
single tortious act basis of the Georgia Long-Arm Statute. Id. at 861. Subsequently, the same
district court judge (Judge Edenfield) considered the constitutionality of the Georgia statute at
length in Scott v. Crescent Tool Co., 296 F. Supp. 147 (N.D. Ga. 1968). In a thoroughly researched
opinion, Judge Edenfield concluded that the tortious act provision in the statute applied to Crescent
Tool and was constitutional as applied. Id. at 154-56. However, as indicated above, supra note 50,
these federal decisions are not binding on Georgia state courts, if and when the latter consider the
question.

52. Again, federal courts have considered this issue under the Georgia statute. Hare v. United
Airlines Corp., 295 F. Supp. 860,861 (N.D. Ga. 1968); Scott v. Crescent Tool Co., 296 F. Supp.
147, 152-53 (N.D. Ga. 1968).
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The determination of the applicability of a long-arm statute is a two-
step process: first, to decide whether the statutory requirements are met;
and second, if they are, to decide if the statute as applied satisfies basic
due process. The Georgia Long-Arm Statute has provided three bases
for the maintenance of jurisdiction over a nonresident. These bases are
where he-

(a) Transacts any business within this State; or
(b) Commits a tortious act within this State, except as to a cause of
action for defamation of character arising from the act; or
(c) Owns, uses or possesses any real property situated within this
State.0

The bases for jurisdiction stated in the Georgia statute are similar to
those in many other state long-arm statutes.m State courts have differed
in their interpretation of these bases, and in particular have differed over
the meaning of "commits a tortious act within this state." 55 Putting to
one side the issue of the constitutionality of any single act basis for
jurisdiction," the primary disagreement has arisen in the situation where
the nonresident defendant commits certain negligent acts outside the
state which cause injury within the state. Does such an act constitute a
tortious act committed "within this State?" The Illinois Supreme Court
has held that it does, 57 while the New York Court of Appeals has held
that it does not.5 8 In O'Neal Steel, Inc. v. Smith,59 the Georgia Court of
Appeals agreed with the New York court and held that a nonresident
corporation which allegedly committed negligent acts in Alabama
resulting in personal injuries to a workman in Macon, Georgia, did not
commit a tortious act in Georgia within the meaning of the long-arm

53. GA. CODE ANN. § 24-113.1 (Rev. 1959).
54. See, e.g., N.Y. Cirv. PRAC. LAW AND RuLEs § 302(a) (McKinney, Supp. 1970); ILL. REV.

STAT. 1969, ch. 110, § 17.
55. SeeAnnot., 19 A.L.R. 3d 13,61 (1968).
56. See, e.g., Elkhart Eng'r. Corp. v. Dornier Werke, 343 F.2d 861 (5th Cir. 1965). See

generally F. JAMES, CIVIL PROCEDURE 624-26, 644-49 (1965); Developments in the Law: State-
Court Jurisdiction, 73 HARV. L. REv. 909,94547 (1960).

57. Gray v. American Radiator & Standard Sanitary Corp., 22 111.2d 432, 176 N.E.2d 761
(1961).

58. Feathersv. McLucas, 15 N.Y.2d 443,463-64,209 N.E.2d68,79-80,261 N.Y.S.2d 8,23-24,
cert. denied, 382 U.S. 905 (1965). The New York long-arm statute was subsequently changed by
the legislature to provide for jurisdiction over nonresidents committing tortious acts outside New
York which cause injury within New York in some situations. N.Y. CIv. PRAC. LAW AND

RuLEs § 302(a) 3. (McKinney, Supp. 1970).
59. 120 Ga. App. 106, 169 S.E.2d 827 (1969). The Georgia Supreme Court granted certiorari in

this case, but decided that the appeal was moot, since the 1968 amendment to the long-arm statute
including corporations could not be applied retroactively to causes of action arising prior to 1968.
225 Ga. 749, 171 S.E.2d 514 (1969). See text supra notes 46-50.
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statute. 0 The court did not consider whether this corporation was
transacting business in Georgia." Subsequently, the Georgia legislature
amended the long-arm statute to include a nonresident person (or
corporation) who:.

(c) Commits a tortious injury in this State caused by an act or
omission outside this State if the tort-feasor regularly does or solicits
business, or engages in any other persistent course of conduct, or
derives substantial revenue from goods used or consumed or services
rendered in this State .... 62

Still, the constitutional questions inherent in applying the long-arm
statute to out-of-state tortious activity, which questions the court was
able to avoid in O'Neal Steel,63 remain for determination in the future."

2. Service

There are two basic aspects to service of process. The first concerns
service as a necessary element of satisfying due process so as to obtain
valid personal jurisdiction-the giving of reasonable notice.,, The second
aspect deals with the technique, form, and sufficiency of service for

60. When District Judge Edenfield considered the same question under the Georgia statute with
respect to a virtually identical fact situation, he concluded that the nonresident corporation had
committed a tortious act in Georgia within the meaning of the statute. Scott v. Crescent Tool Co.,
2% F. Supp. 147, 156-57 (N.D. Ga. 1968). Judge Edenfield relied heavily upon the Illinois decision
in the Gray case, a case discussed at length and rejected by the Georgia Court of Appeals in O'Neal
Steel. However, the court of appeals did not cite or discuss the Scott decision.

61. Compare Hare v. United Airlines Corp., 295 F. Supp. 860,861 (N.D. Ga. 1968); Scott v.
Crescent Tool Co., 296 F. Supp. 147, 152-53 (N.D. Ga. 1968). A student commentator, writing
shortly after the decision of the court of appeals and prior to the amendment of the statute by the
General Assembly (infra note 62), noted that the most important result of the decision may be in
shifting "the battleground of similar litigation in Georgia" to the "transacts any business" section
of the statute. He observed that this focus should provide a clearer examination of the underlying
constitutional questions, under the broad "minimum contacts" test of Int'l. Shoe Co. v.
Washington, 326 U.S. 310 (1945). 6 GA. ST. B.J. 202, 206 (1969).

62. Ga. Laws, 1970, p. 443. This amendment is similar to the amendment of the New York
long-arm statute following the Feathers v. McLucas decision. See note 58, supra.

63. In dictum the court of appeals stated that had it found that a tortious act had been
committed in Georgia within the statutory language it would still have reached the same conclusion,
on the grounds that the defendant lacked requisite "minimum contacts" with Georgia so as to
render the assumption of personal jurisdiction in Georgia consistent with due process. 120 Ga. App.
at 114-15, 169 S.E.2d at 832. Compare Hare v. United Airlines Corp., 295 F. Supp. 860,861 (N.D.
Ga. 1968); Scott v. Crescent Tool Co., 296 F. Supp. 147, 153-56 (N.D. Ga. 1968).
64. The new statutory language requires much more than a single tort linking the nonresident to

Georgia. Satisfaction of it would probably constitute "minimum contacts" sufficient to satisfy due
process.

65. See, e.g., Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). See generally
F. JAMES, CIVIL PROCEDURE 649-53 (1965).
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purposes of satisfying the statutory requirements, most notably §§ 4, 5
and 6 of the CPA. Related questions arise as to when and with respect to
which proceedings the statutory requirements apply.

The Georgia appellate courts decided twelve cases dealing with the
various aspects of service during the survey period. Most of these cases
were routine in nature and do not warrant extended discussion here.66

In Outlaw v. Outlaw,67 the court of appeals held that an earlier
intestacy proceeding, formal notice of which was not given to the present
petitioner, then a minor and grandson of the decedent, would not bar the
petitioner's present motion to set aside the earlier judgment. The court
noted that both before and after the CPA:

[O]ur statutes in general have required notice of any legal proceedings
affecting a minor by personal service on a minor within the jurisdiction
of the court, and representation by a guardian ad litem.u

In National Surety Corp. v. Hernandez," residents of Georgia sought
to sue the nonresident owner of a truck which had collided with an

66. In Plantation Pipe Line Co. v. City of Bremen, 225 Ga. 607, 170 S.E.2d 398 (1969), the
supreme court affirmed the superior court judgment granting defendant city's motion to dismiss.
The suit was one for a declaratory judgment that certain acts of the General Assembly as well as
ordinances adopted pursuant thereto be declared unconstitutional. The court held that the trial
court lacked jurisdiction by virtue of Ga. Code Ann. § 110-1106 and Williams v. Kaylor, 218 Ga.
576, 129 S.E.2d 791 (1963), since the Attorney General had not been served with a copy of the
proceeding seeking a declaratory judgment declaring statutes of the state unconstitutional.

In Shepherd v. Shepherd, 225 Ga. 455, 169 S.E.2d 314 (1969), the court held that service on
defendant's attorney by mail was sufficient under § 5(b) of the CPA, when service could not be
effected personally upon the defendant, as ordered by the trial court.

In Lowery v. Adams, 225 Ga. 248, 167 S.E.2d 636 (1969), the court held that no additional
summons under § 4 of the C PA was needed where the pleadings were in the form of "a petition for
habeas corpus with a rule to show cause signed by the judge, sanctioning the filing of the pleadings
and ordering a copy of the rule nisi and the petition served on the plaintiff 'instanter.' " The court
stated that "[had there been no nisi order attached, then a summons would have been necessary,
but the court having assigned a different time to appear, the summons was not necessary." 225 Ga.
at 250, 167 S.E.2d at 637.

The court of appeals in Griffin v. Thomas, 120 Ga. App. 362, 170 S.E.2d 437 (1969), held that
nonresident plaintiffs were entitled to proceed in Georgia courts against nonresident defendants
under the Georgia Nonresident Motorists' Act and to have service under the act. The court also held
in Quattlebaum v. Allstate Ins. Co., 119 Ga. App. 791, 168 S.E.2d 596 (1969), that where there was
no service of process in plaintiff's action against a known, allegedly uninsured motorist, the verdict
and judgment in favor of plaintiff there were null and void, and the necessary condition precedent to
plaintiff insured's later action against the insurer under uninsured motorists' coverage did not exist.

Two cases allowed amendments to complaints under § 4(h) of the CPA to correct clerical and
other errors. Robinson v. Reward Ceramic Color Mfg., Inc., 120 Ga. App. 380, 170 S.E.2d 724
(1969); State Farm Mut. Ins. Co. v. Smith, 120 Ga. App. 345, 170 S.E.2d 716 (1969).

67. 121 Ga. App. 284, 173 S.E.2d 459 (1970).
68. Id.at286,173 S.E.2d at461.
69. 120 Ga. App. 307,170 S.E.2d 318 (1969).
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automobile of one of the plaintiffs under the nonresident motorists' act.
Service of process was attempted through the Secretary of State, but the
registered letters were returned marked "unknown." Plaintiffs then
directly mailed copies of the petitions and process to defendant at a
second address in Newark, N.J., but the registered letters were returned
marked "refused." Plaintiffs finally sought to perfect service on
defendant by publication, and the City Court of Savannah ordered this
done under § 4(e)(l)(i) of the CPA. On appeal the court of appeals
reversed the judgments for plaintiffs, holding that there is no provision
for service by publication in the nonresident motorists' act, the long-
arm statute, or in the statutes relative to torts. Thus, the court did not
find independent authorization for use of the publication procedure as
required by § 4(e)(l)(i). The court further believed that to allow service
by publication here would afford an unconstitutional result.70 The
problem of service in this instance, the court implied, might have been
overcome had the Secretary of State sent the second set of petitions and
received them back marked "refused," rather than plaintiffs themselves.

Two cases during the survey period dealt with the related question of
computing time under § 6 of the CPA. In Schaefer v. Mayor and
Council ofA thens,' the court of appeals held that § 6(a) does not apply
in determining the time within which an action may be instituted or when
it may be barred by the statute of limitations. The court took the same
position in Davis v. United States Fidelity & Guaranty Co.,72 stating "in
adopting the CPA the General Assembly left intact the statutes of
limitation. ' 73 Thus, the provisions of § 6(a) of the CPA with respect to
not including Saturdays, Sundays, or holidays in some computations of
time do not govern computation for purposes of statutes of limitation.

3. Subject Matter Jurisdiction

During the survey period the Georgia appellate courts decided six
cases which involved issues of whether the trial court could properly hear
the type of action before it. These cases were all routine in nature,
involving narrow and rather technical questions. For example, in
Johnson v. Frazier74 the court of appeals held that the Civil Court of
Fulton County, while capable of exercising equitable principles, is

70. Id. at 309, 170 S.E.2d at 319.
71. 120 Ga. App. 301, 170 S.E.2d 339 (1969).
72. 119 Ga. App. 374, 167 S.E.2d 214 (1969).'
73. Id. at376, 167 S.E.2d at 216.
74. 121 Ga. App. 212, 173 S.E.2d 434 (1970).

1971]
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without authority to grant affirmative equitable relief and reversed the
court's judgment for damages on defendant's counterclaim for
rescission. Similarly, in Carswell v. Scott, 5 the supreme court held that
since the Civil Court of Fulton County cannot adjudicate title to land
nor grant affirmative injunctive relief, the superior court, with exclusive
jurisdiction in these areas, should have enjoined the civil court action
and consolidated it for trial in the superior court. Other subject matter
jurisdiction cases during the survey period were of a similar nature.76

4. Venue

Georgia venue provisions, directing where (geographically) certain
types of suits can be brought, are primarily found in the constitution. 77

Where the constitution provides for venue in a particular kind of case,
the courts have held as unconstitutional any act of the legislature to the
contrary .S

In Grand Lodge of Georgia, I.O.O.F. v. City of Thomasville,79 the
supreme court held that under Ga. Code Ann. § 2-4902 (Rev. 1948) an
action to recover land upon legal title was properly brought in the county
where the land existed. The court noted that this was not an equitable
action but a legal one, in the nature of ejectment. Had it been one in
equity, it would have been required to have been brought in the county

75. 225 Ga. 798,171 S.E.2d 499 (1969).
76. In Stores, Inc. v. Kalfin, 226 Ga. 145, 173 S.E.2d 219 (1970), the court held that the

superior court lacked jurisdiction to issue a rule nisi on a motion for reconsideration when under
Ga. Code Ann. § 24-3010 (Rev. 1959) the term of the superior court had ended five days before the
motion was filed. In Andrews v. Pollard, 121 Ga. App. 69, 172 S.E.2d 857 (1970), the court of
appeals noted that neither the Civil nor Criminal Court of Coweta County, nor the court of appeals,
has equitable jurisdiction to abate an action. The supreme court held in Charles v. Citizens &

Southern Nat'l Bank, 225 Ga. 549, 170 S.E.2d 243 (1969), that jurisdiction in a divorce case is
dissolved when one party dies.

Finally, in Connell v. Connell, 119 Ga. App. 485, 167 S. E.2d 686 (1969), the court of appeals held
that a suit to enforce a decree for alimony entered by the court of a sister state (South Carolina, in
this instance) is simply an action on a debt of record and that the municipal court has proper
jurisdiction.

77. One notable exception is the nonresident motorists' act which itself provides for venue in

such cases. GA. CODE ANN. § 68-803(Rev. 1967). The predecessor section, providing that all courts
having jurisdiction of tort and criminal actions should have jurisdiction of nonresidents, was upheld
against constitutional attack in LloydA dams, Inc. v. Liberty Mut. Ins. Co., 190 Ga. 633, 10 S.E.2d
46 (1940).

78. See Duncan v. Medlin, 226 Ga. 118, 172 S.E.2d 672 (1970), holding unconstitutional Ga.
Code Ann. § 30-225.1(1) (Rev. 1969), Ga. Laws, 1969, p. 98, which attempts to place venue in
modification of permanent alimony decrees in the Georgia court which granted the original
judgment rather than in the county where the defendant resides, under Ga. Code Ann. § 2-4901
(Rev. 1948).

79. 226 Ga.4,172 S.E.2d 612 (1970).
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where the defendant,80 or one of them if there were more than one,8'
resided.

In Hunt v. Hunt,8 the supreme court held that venue for a divorce
action properly existed under Ga. Code Ann. § 2-4901 (Rev. 1948) in a
county adjacent to the Warner Robins Air Force Base, since there was
evidence that plaintiff and defendant had resided at such base for more
than twelve months prior to institution of the suit.

Finally, in Nobles v. H. W. Durham & Co.,8' the court of appeals
affirmed the superior court's entry of summary judgment for defendants
on the ground that venue under the Motor Contract Carrier Act8 could
not lie where it was not shown that defendant was a contract carrier for
hire.8

C. PLEADINGS AND MOTIONS

1. General Objectives and Form

The Georgia appellate courts have continued to afford a liberal
construction to pleadings," recognizing that under the CPA the function
of such is simply to give notice to the other side. 7 The courts have turned
to federal cases and precedents under the Federal Rules of Civil
Procedure for guidance in this area.8 In American Liberty Insurance
Co. v. Sanders,89 the court followed § 10(c) of the CPA and held that a

80. GA. CODE ANN. § 24903 (Rev. 1948). See Roberts v. Markin, 226 Ga. 352, 168 S.E.2d
576 (1969).

81. Bloodworth v. Bloodworth, 225 Ga. 379, 169 S.E.2d 150 (1969). If one transaction is
involved and the prayer for substantial equitable relief is common to resident and nonresident
defendants, the latter may also be joined in the county where the resident defendant resides. Madray
v. Ogden, 225 Ga. 806, 171 S.E.2d 560 (1969).

82. 225 Ga. 276, 168 S.E.2d 321 (1969).
83. 120Ga. App. 418, 170 S.E.2d 764 (1969).
84. GA. CODE ANN. § 68-502 (Rev. 1967).
85. On certiorari the supreme court reversed, holding that summary judgment was not

warranted based on the inconclusive evidence submitted to the superior court. 226 Ga. 134, 173
S.E.2d 200 (1970).

86. See Beaird, Trial Practice and Procedure, Annual Survey of Georgia Law, 21 MERCER L.
REV. 105, 108-09 (1970); Beaird, Practice and Procedure, Annual Survey of Georgia Law, 20
MERCER L. REV. 181,201-02 (1969).

87. Diversified Holding Corp. v. Clayton McLendon, Inc., 120 Ga. App. 455, 170 S.E.2d 863
(1969); Phoenix Ins. Co. v. Aetna Cas. & Sur. Co., 120 Ga. App. 122, 169 S.E.2d 645 (1969); Davis
v. Metzger, 119 Ga. App. 750, 168 S.E.2d 866 (1969); J.G.T., Inc. v. Brunswick Corp., 119 Ga.
App. 719, 168 S.E.2d 847 (1969).

88. Koppers Co. v. Parks, 120 Ga. App. 551, 171 S.E.2d 639 (1969); InsuranceCo. of N. Am.
v. Dimaio, 120 Ga. App. 214, 170 S.E.2d 258 (1969).

89. 120 Ga. App. 202,170 S.E.2d 249 (1969).
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defense stated in the answer, filed with a motion to open the default,
could be considered with the motion, as incorporated by reference.

In two cases the courts construed § 7(b)(l) of the CPA, requiring
motions to be in writing. In Addis v. First Kingston Corp.,9° the supreme
court refused to consider as error the trial court's denial of defendant's
oral motion to dismiss, stating that such motions must be in writing.
However, in DeFee v. Kaley," the court of appeals upheld the trial
court's sustaining of an oral motion to dismiss, noting that this motion
was made during the hearing and thus fell within the exception stated
in § 7(b)(1).

2. The Complaint

Most of the appellate court decisions dealing with complaints during
the survey period were simply concerned with the sufficiency of the
complaints," in light of a motion to dismiss for failure to state a claim
upon which relief could be granted, under § 12(b)(6) of the CPA.9
Generally, the courts took a liberal view as to the sufficiency of
complaints (and, more broadly, of claims), applying the federal
standardu that:

[A] motion to dismiss should not be granted unless the allegations in
the complaint disclose with certainty that the plaintiff would not be
entitled to any relief under any state of facts which could be proved in
support of the claim. 5

90. 225 Ga. 231, 167 S.E.2d 656 (1969).
91. 119 Ga. App. 538,167 S.E.2d758 (1969).
92. Residential Dev., Inc. v. Mann, 225 Ga. 393, 169 S.E.2d 305 (1969); McKinnon v. Neugent,

225 Ga. 215, 167 S.E.2d 593 (1969); Bell v. Atlanta Cooperage Co., 121 Ga. App. 207, 173 S.E.2d
427 (1970); Reynolds v. Wilson, 121 Ga. App. 153, 173 S.E.2d 256 (1970); Tench v. Ivie, 121 Ga.
App. 114, 173 S.E.2d 237 (1970) (claim followed form expressly prescribed for an action for slander
under the Act of January 29, 1850 (Cobb's Digest, 1851, p. 492), which has never been expressly
repealed, and substance of prescribed form does not conflict with section 8(a) of CPA); Nipper v.
Crisp County, 120 Ga. App. 583, 171 S.E.2d 652 (1969); Koppers Co. v. Parks, 120 Ga. App. 551,
171 S.E.2d 639 (1969); Robinson v. Reward Ceramic Color Mfg., Inc., 120 Ga. App. 380, 170
S.E.2d 724 (1969); Greenev. Maclntyre, 119 Ga. App. 296, 167 S.E.2d 203 (1969); Goettev. Daroe,
119 Ga. App. 320, 166 S.E.2d 912 (1969); Apollo Homes, Inc. v. Knowles, 119 Ga. App. 239, 166
S.E.2d 644 (1969).

93. In the instances where litigants, proceeding under pre-CPA forms and terminology, filed
general demurrers, the courts treated these as motions to dismiss for failure to state a claim
under § 12(b)(6). See, e.g., Nipper v. Crisp County, 120 Ga. App. 583, 171 S.E.2d 652 (1969).
Cf § 7(c) CPA.

94. See. e.g., Conley v. Gibson, 355 U.S. 41,45-48 (1957).
95. Residential Dev., Inc. v. Mann, 225 Ga. 393, 397, 169 S.E.2d 305, 308 (1969). The 1969-

1970 period did not mark the first time Georgia courts applied this standard. See generally Beaird,
Trial Practice and Procedure, Annual Survey of Georgia Law, 21 MERCER L. REV 105, 108-09
(1970); Beaird, Practice and Procedure, Annual Survey of Georgia Law, 20 MERCER L. REV. 181,
201-02 (1969).
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Section 8(a) of the CPA does not totally reject "fact pleading" for the
"notice pleading" approach of the Federal Rules." It requires that the
"original complaint . . . contain facts upon which the court's venue
depends." In Chancey v. Hancock,97 the supreme court reversed the
superior court judgment for interlocutory injunction and padlocking of
defendant's buildings as a public nuisance. The court noted that such an
action must be brought in the county where defendant resides, under Ga.
Code Ann. § 2-4903 (Rev. 1948), and stated that since the complaint
failed to allege that defendant was a resident of the county in which suit
was brought, defendant's motion to dismiss on this ground should have
been granted.

In two personal injury-negligence cases the court of appeals reached
opposite conclusions regarding the need for a general allegation of
negligence. The court in White v. A ugusta Motel Hotel Investment Co. 8

affirmed the lower court judgment and order dismissing the suit on the
ground that it did not contain a general allegation of negligence. The
complaint alleged the plaintiff was a guest in defendant's hotel; that she
had gone to the elevator and, when the doors opened, started to enter;
and that the next thing she knew she was on the floor of the elevator and
had been injured. She further alleged that the elevator was owned and
maintained by defendant. On the other hand, in Beaver v. Southern
Greyhound Lines, Inc.," the court reversed the lower court judgment
granting defendant's motion for summary judgment, holding that the
evidence did not show the absence of any genuine issue of material fact.
The court did not relate in detail the allegations of the complaint, but did
note that there was "no allegation that any of the facts alleged, or the
whole of them, amounted to acts of negligence on the part of the
defendant. . . ."10o Nonetheless, the court upheld the complaint as
sufficient on the grounds that it set forth sufficient facts to support a
general allegation, and stated that "[tjhe facts alleged here and those
alleged in White v. A ugusta Motel Investment, etc., Co., 119 Ga. App.
351, 167 S.E.2d 161 are different and the cases are distinguishable."' 10

However, the court's assertion of this difference is not supported or

96. Rule 8(a) of the Federal Rules of Civil Procedure does require an allegation of the "grounds
upon which the court's jurisdiction depends," a requirement which introduces an element of "fact
pleading." See, e.g.. Giancana v. Johnson, 335 F.2d 366, 371 (7th Cir. 1964), cert. denied, 379 U.S.
1001 (1965).
97. 225 Ga. 715, 171 S.E.2d 302 (1969).
98. 119 Ga. App. 351, 167 S.E.2d 161 (1969).
99. 120 Ga. App. 576, 171 S.E.2d 658 (1969).
100. Id. at 576, 171 S.E.2d at 659.
101. Id.

197 1]
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demonstrated in the reported opinion. The recitation of the testimony of
the plaintiff on deposition is strikingly similar to the White situation:
plaintiff claimed she stepped in a spot of grease on defendant's lot where
busses were parked for the loading and unloading of passengers and that
as a result she fell. She did not say this grease had been placed on the lot
by any of defendant's employees, nor how long it had been there.

Perhaps the White and Beaver cases are factually distinguishable, and
perhaps no great significance should be attributed to their apparent
inconsistency. But the cases do raise some concern as to the acceptance
by the Georgia courts of modern "notice pleading."' The White case
raises questions about the need for a general allegation of negligence in
every negligence case.'0 Clearly, this is not necessarylt ° and the Beaver
case correctly demonstrates that it is not. The Beaver case should not be
further read, however, as imposing a "fact pleading" requirement, even
for the narrow area of res ipsa loquitur.'15

102. Prior to the effective date of the CPA, Georgia courts, especially in the area of res ipsa

loquitur, which seems to be involved in the White and Beaver cases, had taken a strict view of what

needed to be pleaded, construing pleading allegations most strongly against the pleader. See, e.g.,
Davis v. Aiken, I I I Ga. App. 505, 142 S.E.2d 112 (1965). See generally Brown v. Western Ry. of

Alabama, 338 U.S. 294 (1949).
103. In White the court stated that even the sample forms for negligence complaints contained

in the CPA, while very brief and simple, "'all contain at least a general allegation of negligence."
119 Ga. App. at 353; 167 S.E.2d at 162. Thus, the court implied this sort of allegation would always
be needed.

It should be noted that this situation is the converse of the one concerning the allegation of
negligence that usually arises. The question that has arisen most often under modern pleading with

respect to negligence is whether simply having a general allegation of negligence (together with an
indication that the traditional elements are present) is enough. See generally F. JAMES, CIVIL

PROCEDURE 100-07 (1965). Most of the courts which have considered this question have responded
in the affirmative. See, e.g., Watson v. World of Mirth Shows, Inc. 4 F.R.D. 31 (S.D. Ga. 1944);
Rannard v. Lockheed Aircraft Corp., 26 Cal. 2d 149,157 P.2d I (1945). Seegenerally 5 C. WRIGHT

& A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 1249, at 230-36 (1969).
104. Such a requirement would be akin to the "theory of the pleadings doctrine," under which a

court had to determine what kind of cause of action was invoked by the complaint and would

restrict plaintiff to recovery upon that cause alone. This doctrine has been generally repudiated, and
would be inappropriate under the Federal Rules or the Georgia CPA. See generally 2 A.J. MOORE.

FEDERAL PRACTICE 8.14, at 1713-18 (2d ed. 1968).
105. The res ipsa loquitur situation has caused several pleading problems. In Davis v. Aiken,

Ill Ga. App. 505, 142 S.E.2d 112 (1965), the court noted that it is not a rule of pleading, but one of
evidence, a view also shared by other courts. See, e.g., Fassbinder v. Pennsylvania R.R., 322 F2d
859 (3d Cir. 1963). However, in Davis the court further held that defective pleadings could not be
aided by the maxim. "It is not enough to aver facts from which the ultimate fact may be inferred

unless the evidentiary facts pleaded are such as to demand the inference of its existence." I I I Ga.
App. at 512, 142 S.E.2d at 118. The last sentence is incompatible with § 8(a) of the CPA and

should no longer be regarded as valid, for res ipsa loquitur or any other area. See generally Leverett,
Comments on the Georgia Civil Practice Act of 1966, 3 GA. ST. B.J. 295,297-98 (1967); Rees, The

Georgia Civil Practice Act of 1966: Preliminary Observations, 2 GA. ST. B.J. 419, 422 (1966). It
should now be sufficient in Georgia to allege generally the elements of a res ipsa loquitur situation:
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In Clear Vision CA TV Services, Inc. v. Mayor of Jesup,' plaintiff
brought an action for mandamus to require defendants to issue to
plaintiff a franchise agreement for community antenna television service
under the city charter. In the petition plaintiff alleged that defendants
accepted the higher proposal of plaintiffs rival bidder, and that
members of the board of commissioners made various statements
indicating a bias in favor of the rival. Defendants filed a motion to
dismiss which was granted by the trial court. On appeal the supreme
court affirmed, finding that "the petition affirmatively shows there was
not a gross abuse of discretion by the defendants,'"0 7 as required to
warrant the extraordinary remedy of mandamus. Justice Felton
dissented, taking the view that "there is nothing in the petition which
shows that the discretion of the city was not capricious, arbitrary and
discriminatory." 108

In Hodge v. Dixon,' 9 plaintiffs complaint revealed on its face a valid
defense and did not successfully negate the defense. The suit was brought
for the death of plaintiffs husband, a police officer who was struck and
killed by an automobile while directing traffic around the scene of an
earlier collision between the automobiles of defendants. The court
reversed the trial court's denial of defendants' motion to dismiss,
holding that the complaint alleging the above facts conclusively revealed
that the proximate cause of the injury was not the original negligent acts
of defendants but rather the later act of the errant third party motorist.
injury to plaintiff from a device within the sole control or care of defendant, defendant's duty to
plaintiff, plaintiff's own due care (which may not be needed, since plaintiff does not normally have
the burden of pleading his own due care), and that the injury is the sort which would not normally
occur absent negligence on the part of the defendant. These elements may be inferred from the
allegations of the complaint or perhaps even alleged only generally. Plaintiff might also allege
generally that the defendant was negligent, even though plaintiff cannot say how or when. See, e.g.,
Fassbinder v. Pennsylvania R.R., 322 F.2d 859, 863-64 (3d Cir. 1963); Matsumoto v. Chicago &
N.W. Ry., 168 F.2d 496, 498 (7th Cir. 1948), cert. denied, 335 U.S. 826 (1948). See generally 5 W.
BARRON, F. DARNIEDER & J. KEOGH, FEDERAL PRACTICE AND PROCEDURE § 3267 (1951); 2
WEST'S FEDERAL FORMS §§ 1930, 1933, 1936 (1967); Niles, Pleading Res Ipsa Loquitur, 7 -

N.Y.U.L.Q. REV. 415 (1929).
The doctrine of res ipsa loquitur has also caused pleading problems in connection with whether

someone who pleads specific items of negligence is thereby precluded from relying upon the
doctrine. See generally Annot., 2 A.L.R.3d 1335 (1965). There is support for the view that the
answer is no preclusion under the Federal Rules. See, McGhee v. United States, 75 F. Supp. 76
(S.D. N.Y.), modified on other grounds, 165 F.2d 287 (2d Cir. 1947).

106. 225 Ga. 757,171 S.E.2d 505 (1969).
107. Id. at759, 171 S.E.2d at 506.
108. Id. Justice Felton took a liberal view of the sufficiency of a complaint when challenged by a

motion to dismiss, citing the standard rule of construction and referring to the previous supreme
court case of Residential Dev., Inc. v. Mann, 225 Ga. 393, 169 S.E.2d 305 (1969) where the court
stated this rule.

109. 119 Ga. App. 397, 167 S.E.2d 377 (1969).
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The court further held that plaintiffs attempt to negate this defense on
the basis of the foreseeability doctrine, which looks to what defendants
could reasonably anticipate as the result of their negligent acts, was
invalid." 0 This treatment of anticipation of a defense in the complaint is
in accord with the majority view under a code (or Federal Rules) plead-
ing system."' It is not a new position in Georgia, but one that the courts
enunciated prior to adoption of the CPA." 2 The court of appeals in
J. G. T., Inc. v. Brunswick Corp.,"' also was confronted with the issue of
a plaintiff anticipating a defense, but found it unnecessary to rule,
holding only that the trial court's judgment refusing to strike
[under § 12(0] the material alleged by plaintiff in the complaint to
avoid the anticipated defense was correct.

In two cases during the survey period the court of appeals dealt with
the matter of pleading inconsistent claims under§ 8(e)(2) of the CPA.
The first and leading of these two cases was Cohen v. Garland,"' in
which plaintiff Cohen sued the defendant for $10,000 as money had and

received, alleging that defendant had taken this money as a fee for legal
services but had rendered no services. This complaint was first filed in
December 1962. In October 1967 plaintiff amended the complaint to add
a claim for fraud and deceit, seeking punitive damages. Defendant
moved to dismiss the amendment, and the trial court sustained the
motion. On appeal the court reversed. It first noted that the original
claim was in contract whereas the amendment added a claim in tort, and
that § 3-113 of the Georgia Code, forbidding joinder of contract and

110. The court cited Williams v. Grier, 196 Ga. 327,26 S.E.2d 698 (1943), for the foreseeability
doctrine in Georgia, but distinguished that case on the grounds that

[t]here the negligence of the defendant in intentionally parking his automobile in a
forbidden location, which interfered with the visibility of the road by oncoming traffic
created a situation constituting a continuing hazard to all persons approaching the

intersection. 119 Ga. App. at 398, 167 S.E.2d at 378 (Emphasis supplied by the court).
I 1. See, e.g., Leggett v. Montgomery Ward & Co.,'178 F.2d 436 (10th Cir. 1949); Marks v.

McCune Constr. Co., 370 P.2d 560 (Oki. 1962); Annot., 69 A.L.R.2d 300 (1958). See generally F.
JAMES, CIVIL PROCEDURE 92-93 (1965). To the extent that such a doctrine discourages full pleading

and encourages a crafty plaintiff who is aware of fatal defects and yet hopes to hide these, the
anticipation doctrine can be criticized. There is authority, most of it in older cases, for the

proposition that all such anticipatory material in the complaint should be regarded as surplusage,

especially where the material is otherwise regarded as an affirmative defense which defendant has
the burden of raising, such as a statute of limitations. See, e.g., Ellis v. Black Diamond Coal Mining

Co., 265 Ala. 264, 90 So.2d 770 (1956); Jacobson v. Mutual Benefit Health & Accident Ass'n, 73
N.D. 108, 117-18, 11 N.W.2d 442, 447 (1943). See generally F. JAMES, CIVIL PROCEDURE 92-93
(1965).

112. See, e.g., Wright v. Pritchett, 213 Ga. 865, 102 S.E.2d 602 (1958); Baggett v. Chavous, 107
Ga. App. 642,131 S.E.2d 109 (1963).

113. 119 Ga. App.719,168 S.E.2d847 (1969).
114. 119 Ga. App. 333, 167 S.E.2d 599 (1969) (heard by the full court of appeals bench).
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tort claims regardless of consistency, had been repealed by the CPA."'
Furthermore, under § 8(e)(2) claims can be joined regardless of
consistency, and can be added by amendment under § 15(c). However,
the court observed that Ga. Code Ann. § 20-1405 (Rev. 1965),
forbidding punitive (or exemplary) damages in contract actions, had not
been repealed by the CPA, and that with the amendment the present suit
in part was in contract and sought punitive damages. The court correctly
did not regard this aspect to be fatal at the pleading stage, stating that
since § 3-113 dealing with election of remedies had been repealed and
since under Hill v. Willis" the courts are to apply the law as it exists at
the time of the decision, plaintiff could pursue both courses at the present
time."7 In the second case, Pharo v. Travelers Insurance Co. ,1 the court
merely stated in passing that under the CPA it is "not ground for
objection that the petition combines elements of both tort and
contract," 9 and cited Garland as authority.

3. TheAnswer

a. Denials

The Georgia appellate courts decided only two cases during the survey
period dealing with denials. Both of these cases involved failure to deny
under § 8(d) of the CPA and were routine in nature. There were no
decisions of any consequence involving the form of denials
under § 8(b).

In Grand Lodge of Georgia, I.O.O.F. v. City of Thomasville,'20 the

115. GA.CODEANN. § 81A-201(a)(1967).
116. 224 Ga. 263, 161 S.E.2d 181 (1968). See text at note 15 supra.
117. The court stated that "[the question ... seems to be whether an election of remedy made

at a time when it would have been conclusive, but which is no longer conclusive of the issue, is
substantive or procedural." 119 Ga. App. at 336, 167 S.E.2d at 603. The court held that the issue is
procedural, looking to Hill v. Willis, 224 Ga. 263, 161 S.E.2d 181 (1968) and to decisions of federal
courts interpreting Rule 8(e), Fed. R. Civ. P. The court then turned to GA. CODE ANN. § 102-104
and to § 86(b) of the CPA (as amended Ga. Laws 1968, pp. 1104, 1109) for the effect of a
procedural change and rejected defendant's argument that plaintiff, by pleading under the former
law at the time it was in effect, "vested in the defendant any right to insist upon such election as the
law of the case, particularly in view of CODE ANN. § 8 IA- 160(h) generally abolishing the law of
the case rule." 119 Ga. App. at 337, 167 S.E.2d at 603-04.

Judge Whitman (joined by Jordan, P.J., and Eberhardt, J.) dissented. He did not dispute the
meaning of § 8(e)(2) of the CPA, but argued that plaintiff did not add a new tort claim by
amending but only added punitive damages relief to his existing contract claim. Furthermore, Judge
Whitman considered the question involved not to be just procedural but substantive with respect to
the measure of damages recoverable in a contract action, and would have affirmed the trial court
judgment granting defendant's motion to dismiss the amendment.

118. 119Ga.App.344,167S.E.2d226 (1969).
119. Id. at 344, 167 S.E.2d at 227.
120. 226 Ga.4,172 S.E.2d 612 (1970).
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supreme court held that the trial court erred in granting plaintiff's
motion for judgment on the pleadings where plaintiffs first alleged prior
possession of the land in question in an amended complaint. The court
noted that under § 7(a) of the CPA no responsive pleading by
defendant was required, and that under § 8(d) averments to which no
responsive pleading is required are deemed to be denied. Thus, the court
held that an issue of fact as to prior possession existed. The court of
appeals reached the same conclusion in General Motors Acceptance
Corp. v. Jackson'' with respect to plaintiff not admitting the truth of
allegations in an answer, to which no responsive pleading is required
under § 7(a).

b. Affirmative Defenses

During the survey period eight cases involving aspects of § 8(c) of the
CPA and affirmative defenses were decided by Georgia appellate courts.
Several of these simply dealt with the need to raise affirmatively certain
defenses listed as affirmative defenses under § 8(c). 22 Unlike the
comparable language in Rule 8(c) of the Federal Rules of Civil
Procedure, the list of affirmative defenses in § 8(c) of the CPA contains
no final catch-all phrase. Hence, it would be expected that the list
in § 8(c) is exclusive, and that no other defenses in Georgia are to be
treated as affirmative.'2 However, in Eidson v. Mathews,2 4 the court of
appeals upheld the trial court instructions on incapacity of defendant's
decedent immediately prior to the automobile accident from which the
suit arose 25 as an affirmative defense on which defendant had the burden
of proof. Incapacity is not listed as an affirmative defense in § 8(c).'2 1

121. 119Ga.App.221,166S.E.2d739(1969).
122. Scott v. Ryder Truck Lines, Inc., 120 Ga. App. 819, 172 S.E.2d 365 (1969) (statute of

frauds); Nipper v. Crisp County, 120 Ga. App. 583, 171 S.E.2d 652 (1969) (statute of limitations).
123. See, e.g., Ennis v. Atlas Fin. Co., 120 Ga. App. 849, 172 S.E.2d 482 (1969) (holding that

improper foreclosure is not an affirmative defense under § 8(c), and therefore can be considered);
Jones v. Cloud, 119 Ga. App. 697, 168, S.E.2d 598 (1969) (comparative negligence is not an
affirmative defense).

124. 120Ga.App.711,172S.E.2d 144(1969).
125. Defendant contended that his deceased suffered a stroke immediately prior to the collision.
126. Judge Hall dissented on this ground as well as on others regarding the characterization of

incapacity. He noted that the majority opinion might reflect a confusion as to the difference between
burden of proof (or persuasion) and burden of producing evidence. 120 Ga. App. at 716, 172 S.E.2d
at 146-47. These are quite different issues, and should be further distinguished from the allocation of
pleading burdens. See generally J. MAGUIRE, COMMON SENSE AND COMMON LAW 175-76 (1947);
Cleary, Presuming and Pleading: An Essay on Juristic Immaturity, 12 STAN. L. REV. 5 (1959). In
Holland Furnace Co. v. Willis, 120 Ga. App. 733, 172 S.E.2d 149 (1969), the court held that the
trial court did not err in refusing to charge the jury, as requested by defendant, that the burden of
proof is upon plaintiff "to prove by a preponderance of the evidence that this action was brought
before it was barred by the statute of limitations." The court stated generally that the burden is on
defendant, it having otherwise properly imposed a plea as to the statute of limitations.
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In Columbus Bank & Trust Co. v. Dempsey,2 7 the court affirmed the
trial court denial of defendant's motion to dismiss. The suit was one in
contract for refusal to return plaintiff's deposit. Defendant's motion to
dismiss was in part predicated upon the equitable doctrine of laches.
First, the court noted that this doctrine does not apply to suits at law. 12 8

The court also held that laches did not exist from a mere allegation by
defendant of lapse of time, and stated that no limitation at law had been
pleaded. 2 1 The court then indicated that a limitation at law is "an
affirmative defense to be pleaded either by a special plea or by motion to
dismiss expressly raising such defense."'' 3 If the court in its reference to
a special plea is referring only to raising an affirmative defense in a
responsive pleading in accordance with § 8(c),13

1 there can be no quarrel
with the first part of its statement. The second part of the statement,
suggesting that affirmative defenses can also be raised by a motion to
dismiss, would seem to conflict with the plain language of § 12(b).
Under the latter section all defenses, with certain enumerated exceptions
including a motion to dismiss, are to be made in a responsive
pleading-here the answer. 32 However, there is federal authority
permitting the use of a motion to raise affirmative defenses where the
defenses clearly appear on the face of the complaint.'3 Furthermore,
where such defenses do not appear on the face of the complaint, they
could still be appropriately raised by a § 12(b)(6) motion to dismiss
under the procedure whereby matters outside the pleading are presented
and the motion is treated as one for summary judgment under § 56. s4

Finally, in Anthony v. Anthony,' 35 the court of appeals noted that
where defendants' answer failed to set forth affirmatively the defense of
res judicata or estoppel by judgment, but in fact specifically admitted
that portion of the complaint alleging that an earlier proceeding had not
reached a final determination, there was no such issue in the case.

127. 120Ga.App.5,169S.E.2d349(1969).
128. This seems to be an unduly technical position now, in light of the endorsement of one form

of action in § 2 of the CPA. But cf. text supra notes 5-13.
129. The court was referring to any statute of limitation.
130. 120 Ga. App. at 7,169 S.E.2d at 350.
131. Demurrers, pleas, and exceptions for insufficiency have been abolished by § 7(c). See

generally W. DAVIS & A. SHULMAN, GEORGIA PRACTICE AND PROCEDURE § 10-1 (3d ed. 1968).
132. See, e.g., W. DAVIS & A. SHULMAN, id., who state that "the answer, rather than the

motion, is usually the proper vehicle for raising affirmative defenses."
133. See, e.g., lacaponi v. New Amsterdam Cas. Co., 379 F.2d 311 (3d Cir. 1967), cert. denied,

389 U.S. 1054 (1968) (resjudicata); United States ex rel. Greenville Equip. Co. v. United States
Cas. Co., 218 F. Supp. 653 (D. Del. 1962) (statute of limitations).

134. See 2A J. MOORE, FEDERAL PRACTICE 8.28, at 1863-66 (2d ed. 1968), making this
argument, with supporting authority, under the Federal Rules, which in these areas are identical to
the CPA. See also F. JAMES, CIVIL PROCEDURE 133, 145-46 (1965).

135. 120 Ga. App. 261, 170 S.E.2d 273 (1969).
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4. TheReply

Only a very few cases during the survey period dealt even peripherally
with the need and role of a reply under the CPA. Typical of these cases
was General Motors Acceptance Corp. v. Jackson,'36 in which the court
of appeals reversed, on the ground that plaintiff did not admit to the

truth of the allegations of defendant's answer under § 8(d) of the CPA
since no responsive pleading is normally required to an answer
under § 7(a).

5. Pleading Special Matters

Under § 9 of the CPA certain matters such as fraud and mistake
must be stated with particularity, as contrasted with the general notice

pleading approach of § 8(a). In four cases during the survey period the

Georgia appellate courts considered how specific a claim for fraud must
be under § 9(b). 37

6. Sanctions-Certification of Pleadings

Section 11 of the CPA requires that every pleading be signed, either by

the attorney or by the party litigant, if proceeding pro se, but does not
require generally that pleadings be verified or accompanied by affidavit.
In Cook v. Cook,'38 the supreme court rejected defendant's contention
that plaintiff's petition to set aside deeds and for an accounting should
have been dismissed because of lack of verification, noting that the CPA
expressly repealed Ga. Code Ann. § 81-109 (Rev. 1956) which
previously required equitable petitions to be verified.

7. Defenses and Motions Under Section 12

a. Time-Under Section 12(a)

Section 12(a) of the CPA prescribes the time for service of defendant's
answer as thirty days following service of the summons and complaint
upon him. 39 However, the section does not apply where there are other
specific statutory provisions providing time deadlines. In Hines v.

136. 119 Ga. App. 221,166 S.E.2d 739 (1969).
137. Cook v. Cook, 225 Ga. 779, 171 S.E.2d 568 (1969); Diversified Holding Corp. v. Clayton

McLendon, Inc., 120 Ga. App. 455, 170 S.E.2d 863 (1969); Phoenix Ins. Co. v. Aetna Cas. & Sur.

Co., 120 Ga. App. 122, 169 S.E.2d 645 (1969); McLendon v. Hartford Accident & Indem. Co., 119

Ga. App. 459, 167 S.E.2d 725 (1969).
138. 225 Ga. 779,171 S.E.2d 568 (1969).

139. This time period runs from the time of actual service, not from the time of filing with the

court, which commences the action. See § 3 of the C PA, GA. CODE ANN. § 8 IA- 103 (1967).
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Wingo,140 the court of appeals noted that while the CPA applies to all
courts of record and the Civil and Criminal Court of DeKalb County is
a court of record, 4' the thirty day period of § 12(a) does not apply. The
court referred to statutory authority providing that practice and
procedure in the Civil and Criminal Court of DeKalb County "shall be
and remain the same as that now in vogue in the justice courts of
Georgia."'12 Under justice court practice the summons is to specify the
appearance and answer date.4 3 This sort of situation should be corrected
by statutory enactment as soon as possible. The necessity of having to
refer to three or four levels of statutes in order to ascertain the correct
procedure is hardly promotive of efficient or consistent justice.
Certainly, this is an example of an area missed for repealer by the
drafters of the CPA in their justifiable haste to promulgate modern civil
practice rules. It would seem to be in the interests of courts and litigants
alike to proceed under one set of rules wherever possible, presumably the
C PA provisions, especially where a court is otherwise a court of record
under § 1.

b. Defenses and Motions Under Section 12(b)

Section 12(b) of the CPA deals generally with the means of presenting
defenses to a claim for relief. With the exception of seven enumerated
defenses, which at the option of the pleader may be made by motion,
defenses are to be asserted in a responsive pleading, if required. The
means of presenting defenses should be read in conjunction
with § 12(h), stating the circumstances under which certain § 12(b)
defenses are waived.

The defense which is presented most commonly by motion
under § 12(b) is that to dismiss for failure to state a claim upon which
relief can be granted, the modern successor to the common law general
demurrer.'" Since the § 12(b)(6) motion is most often directed to

140. 120Ga. App. 614, 171 S.E.2d905 (1969).
141. The court cited as authority Ga. Laws, 1968, p. 2928.
142. Ga. Laws, 1951, pp. 2401,2404, 2405; Ga. Laws, 196 2, pp. 3227, 3228.
143. GA. CODE ANN. §§ 24-1102,24-1401 (Rev. 1959).
144. See generally 2A J. MOORE, FEDERAL PRACTICE 12.08 at 2265-86 (2d ed. 1968); 5 C.

WRIGHT & A MILLER, FEDERAL PRACTICE AND PROCEDURE § 1349 at 539, § 1357 at 593-617
(1969).

Georgia appellate courts, in reviewing suits brought prior to adoption of the CPA, or suits in
which counsel and lower courts have lapsed into use of the older terminology and forms, have
correctly treated a general demurrer as presenting § 12(b)(6) contentions, rather than remanding
for a whole new trial. See, e.g., Nipper v. Crisp County, 120 Ga. App. 583, 171 S.E.2d 652 (1969).
However, in some cases the older terminology has been retained even on present appeal. See
Multiple Realty, Inc. v. Walker, 119 Ga. App. 393, 167 S.E.2d 380 (1969). (general demurrer by
one of several defendants when sustained does not inure to benefit of all other joint defendants).
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challenge the legal sufficiency of a complaint, or part of a complaint,
most of the cases involving the motion deal with the liberal construction
to be given to the complaint (or claim of a defendant, etc.)' and have
been considered previously in this article."

A motion to dismiss under § 12(b)(6) looks only to the allegations of
the claim opposed. If matters outside these allegations, such as affidavits
or counter affidavits, are considered, the motion properly becomes one
for summary judgment under § 56 and the test is changed. "7 In
Mansour v. Rankin & Co.,'s the court of appeals on review reiterated
this same approach:

[W]hen considering the propriety of an order granting a motion to
dismiss a complaint for failure to state a claim for which relief may be
granted, we can look only to the allegations of the complaint and
nothing else."4

Finally, in White v. Augusta Motel Hotel Investment Co.,5 0

defendant's answer set forth defenses of failure to state a claim and
answers to plaintiff's allegations. Defendant then moved for a judgment
on the pleadings under § 12(c). The court of appeals affirmed the trial
court's sustaining of the motion, treating it as a motion to dismiss
under § 12(b)(6). The court stated that where on a motion for judgment
on the pleadings, nothing extraneous to the pleadings is presented or
considered by the trial court, such a motion "is equivalent to a motion to
dismiss the complaint for failure to state a claim upon which relief can
be granted."' 5'

145. The following cases during the survey period discuss the test under § 12(b)(6) and

construction of claims in face of such a motion: Clear Vision CATV Services, Inc. v. Mayor of

Jesup, 225 Ga. 757, 171 S.E.2d 505 (1969) (motion granted); Residential Dev., Inc. v. Mann, 225

Ga. 393, 169 S.E.2d 305 (1969); Butler v. Cochran, 121 Ga. App. 173, 173 S.E.2d 275 (1970);

Gaines v. Sheldon Simms Co., 119 Ga. App. 870, 169 S.E.2d 126 (1969) (motion granted as to some
defendants); Brown Stove Works, Inc. v. Kimsey, 119 Ga. App. 453, 167 S.E.2d 693 (1969).

146. See cases and text supra notes 92-95.
147. See Smith v. Smith, 119 Ga. App. 803, 168 S.E.2d 878 (1969).
148. 121 Ga. App. 134, 173 S.E.2d 108 (1970).
149. Id. at 136, 173 S.E.2d at 109.
150. 119 Ga. App. 351, 167 S.E.2d 161 (1969).
151. Id. at 351, 167 S.E.2d at 162. While this treatment may have been proper in the White

case, where defendant had already raised the defense of failure to state a claim, there are

fundamental differences between motions for judgment on the pleadings under § 12(c) and motions

to dismiss under § 12(b)(6), which the statement blurs. See generally, 5 C. WRIGHT & A. MILLER,

FEDERAL PRACTICE AND PROCEDURE § 1367 (1969). A motion for judgment on the pleadings looks

to all the pleadings (usually, of course, only the complaint and answer), for absence of any issue of
fact and for existence of only questions of law. The motion to dismiss, on the other hand, is

essentially unilateral, directed solely at the opposing claim without asserting anything (except by
way of supporting legal arguments) itself. The White court, by its further reference to no additional
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c. Motion for Judgment on the Pleadings

During the survey period Georgia appellate courts decided six cases
dealing with motions for a judgment on the pleadings under § 12(c) of
the CPA. 52 Only one of these cases raised any interesting questions.'5
The other cases all involved the interrelationship between § 12(c)
and § 56, dealing with summary judgments. Under § 12(c) if"matters outside the pleadings are presented to and not excluded by the
court" the motion is to be treated as one for summary judgment
under § 56. In three cases during the survey period this occurred. l

5 In
Weikert v. Logue,' the court of appeals dealt with the converse
situation and treated a motion for summary judgment under § 56
where no matter was presented to or considered by the trial court outside
the pleadings as a motion for judgment on the pleadings under § 12(c).
Finally, in Todd v. Waddell,15

1 the court of appeals briefly considered the
proper timing of a motion for judgment on the pleadings. The court in
dictum stated that such a motion coming at the close of plaintiff's
evidence at trial would not be timely.

d. Motion for More Definite Statement

The appellate courts decided only one case during the survey period
dealing with motions for a more definite statement under § 12(e). This
motion is a counterpart to the common law bill of particulars' but far
matters beyond the pleadings being presented or considered, adds to the confusion. The inference
arises that in this case the § 12(c) motion can be judged on a separate standard from that of the
12(b)(6) motion, presumably on one appropriate to motions for judgments on the pleadings.
However, the court's language describes the situation under which a § 12(c) motion is treated as a
motion for summary judgment under § 56 (the same being true if other matter is presented or
considered under a 12(b)(6) motion). What the White court's decision does not make clear is that
there are really three different devices and sorts of determinations involved-one under § 12(b)(6),
one under § 12(c), and one under § 56.

152. For a general discussion of the nature of this motion as distinguished from motions for
dismissal for failure to state a cause of action upon which relief can be granted or from motions for
summary judgment, see note 151 supra. See also 2A J. MOORE, FEDERAL PRACTICE 12.15 (2d
ed. 1968); 5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE §§ 1367-1372 (1969).

153. White v. Augusta Motel Hotel Inv. Co., 119 Ga. App. 351, 167 S.E.2d 161 (1969).
Discussed at length in note 151 supra and text at notes 150-151 supra.

154. Hall v. Beecher, 225 Ga. 354, 168 S.E.2d 581 (1969); Kikerv. Hefner, 119 Ga. App. 629,
168 S.E.2d 637 (1969); Davis v. American Acceptance Corp., 119 Ga. App. 265, 167 S.E.2d 222
(1969).

155. 121 Ga. App. 171, 173 S.E.2d 268 (1970).
156. 120 Ga. App. 20, 169 S.E.2d 351 (1969).
157. The court noted that the trial court considered without objection factual material outside

the pleadings, thereby converting the motion into one for summary judgment.
158. See C. WRIGHT, FEDERAL COURTS 277 (2d ed. 1970).
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more restrictive and generally not favored . 5' The Georgia Court of

Appeals followed this interpretation in Robinson v. Reward Ceramic
Color Mfg., Inc.'" in finding no error in the trial court's overruling of
defendant's motion for a more definite statement on the ground that the
complaint and its attached exhibits were not "so vague or ambiguous
that defendant could not reasonably be required to frame a proper
responsive pleading.""'

e. Motion to Strike

Section 12(f) of the CPA allows motions to strike from pleadings
"any insufficient defense or any redundant, immaterial, impertinent, or

scandalous matter." As in the case of a motion for a more definite

statement, under federal practice the motion to strike has not been
favored and has seldom been granted. 62 The motion to strike is not a
motion to dismiss and should not be so treated.1'1 It is much narrower
and more restrictive in its use and interpretation.

In J.G.T., Inc. v. Brunswick Corp.," the court of appeals stated that
even conclusory allegations in a petition were sufficient as against a
motion to strike. In Gaskins v. McCranie Timber Co.,Iu the supreme
court, without referring to the CPA, upheld the trial court refusal to
strike a plat from defendant's amended answer and cross action,
rejecting plaintiff's contention that this was an attempt to plead
evidence. In Diversified Holding Corp. v. Clayton McLendon, Inc.,",
the court of appeals upheld the trial court denial of plaintiff's motion to
strike defendant's first defense based on fraud, required to be pleaded
with particularity under § 9(b). The court found that the trial court
should have required defendant to amend this defense to make the
allegations of fraud more certain and definite, but found no error in
denying the motion to strike. The court stated that "a pleading should
not be stricken . . . if under any state of facts within its framework the
pleader might prevail ... ,

On the other hand, in two cases during the survey period the court of

159. See, e.g., Garcia v. Hilton Hotels Int'l. Inc., 97 F. Supp. 5 (D.P.R. 1951).

160. 120 Ga. App. 380,170 S.E.2d 724 (1969).
161. Id.at 382,170 S.W.2d at 727.

162. See generally 2A J. MooRE, FEDERAL PRACTICE l2.21[21, [3] (2d ed. 1968). But see

Garcia v. Hilton Hotels Int'l, Inc.,97 F. Supp. 5, 10-11 (D.P.R. 1951).
163. See Goette v. Darvoe, 119 Ga. App. 320, 166 S.E.2d 912 (1969).

164. 119 Ga. App. 719, 168 S.E.2d 847 (1969).
165. 225 Ga. 180,168 S.E.2d311 (1969).
166. 120 Ga. App.455, 170 S.E.2d 863 (1969).
167. Id. at 456, 170 S.E.2d at 865.
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appeals affirmed orders of the trial court granting motions to strike. In
Schaefer v. Mayor and Council of Athens, s the court held that
allegations that the matter was referred to a liability insurance company
for investigation and settlement are irrelevant in a tort action and may
properly be stricken on motion. The court noted that one test of
irrelevancy is whether evidence in support of the allegation would be
admissible at trial and observed that evidence as to the existence of
liability insurance or of negotiations by such would not be admissible. In
Knight v. William Summerlin Co. ,6" the court affirmed the trial court's
order sustaining plaintiff's motion to strike an allegation by defendant
of a contemporaneous oral agreement, directly in conflict with the
written contract.

f Other A spects of Section 12

No cases were decided during the survey period dealing with
consolidation of motions and pleadings under § 12(g), preliminary
hearings under § 12(d), or with waiver under § 12(h).179

8. Amendments and Supplementary Pleadings

Section 15 of the CPA deals with when and how amended or
supplementary pleadings are to be filed and allowed. Modern pleading
systems encourage use of amended and supplemental pleadings, within
reason, so as to afford parties every opportunity to try their cases on the
merits and to avoid technical decisions.'' During the survey period,
Georgia appellate courts decided some nine cases involving amended
pleadings.7 2 In these decisions the courts generally adhered to a liberal
approach.

In Neal v. Smith"I the supreme court held that the trial court did not
err in overruling petitioner's objection to respondent's amendment,
noting that under § 15(a) "parties may amend their pleadings without
leave of court." 74

168. 120 Ga. App. 301, 170 S.E.2d 339 (1969).
169. 119 Ga. App. 575, 168 S.E.2d 179 (1969).
170. But see Connell v. Connell, 119 Ga. App. 485, 167 S. E.2d 686 (1969) (peripheral treatment

of waiver in looking at South Carolina law).
171. See generally F. JAMES, CIVIL PROCEDURE 5.1-5.9 at 157-59 (1965); C. WRIGHT,

FEDERAL COURTS 275-76 (2d ed. 1970).
172. No cases directly involving supplementary pleadings under § 15(d) of the CPA were

decided.
173. 226 Ga. 96, 172 S.E.2d 684 (1970).
174. This approach may be too "liberal." It relegates the pleadings to a position of virtually no

importance at all, and may result in "surprise" and harm to the other side. Furthermore it deprives
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In five cases, the court of appeals considered issues under § 15(b),
permitting amendments to conform to the evidence and thereby avoid
the common law doctrine of variance. 7 5 There are really several aspects
to § 15(b), consisting of whether issues that have not been pleaded but
which are tried by consent (direct or implied) of the parties are in the
case, whether amendments to include such issues are appropriate, and
whether and when evidence on matters outside the pleadings can be
offered over objection. In Ennis v. Atlas Finance Co., 76 the court
rejected plaintiff's argument that a defense not pleaded was not in the
case and should not be considered, noting that even though the action
was filed prior to 1967 the CPA is to be applied as it now exists. The
court took a similar view in three other cases. "7 And the court affirmed
trial court allowance of amendments at the close of evidence to conform
the pleadings to certain testimony regarding issues tried by express or
implied consent of the parties.7 8

In Smith v. Smith,'79 the court considered the relation back provisions
of § 15(c) of the CPA. It held that the trial court did not err in
overruling respondent's motion to strike petitioners' amendment to
show a father's consent to adoption, an event occurring subsequent to
the date of the pleading to be amended. In two cases's' the court of
appeals considered amendments to change the name of an adverse party
or to substitute adverse parties. The court considered these actions under
other sections of the CPA than § 15(c),1' which does not provide for

the trial judge of some desirable measure oof control over the proceedings. Rule 15(a) of the Federal
Rules of Civil Procedure permits a party to amend his pleading "once as a matter of course before a
responsive pleading is served," and otherwise only by leave of court, or consent of the adverse party,
adding that "leave shall be freely given when justice so requires." The Georgia CPA provisions are
far more liberal, and the editors of Ga. Code Ann. tit. 8 IA (1967), note that as a matter of historical
interest "Georgia has always been liberal in the matter of amendments and ... it remains so under
this rule-...." Editorial Note, GA. CODE ANN. § 81A-I15(a)(1967). However, in 1968 the
General Assembly changed § 15(a) to provide for a more restrictive approach. Now, under the
section, a party may amend as a matter of course and without leave of court at any time before entry
of a pre-trial order, and thereafter only by leave of court or by written consent of his adversary. As
under federal practice, leave is to be freely given when justice so requires. Ga. Laws, 1968, pp. 1104,
1106.

175. See generally F. JAMES, CIVIL PROCEDURE I at 154-56, & 5.7-5.8 at 168-73 (1965).
176. 120 Ga. App. 849,172 S.E.2d 482 (1969).
177. Black v. Aultman, 120 Ga. App. 816, 172 S.E.2d 336 (1969); Kelley v. Carson, 120 Ga.

App. 450, 171 S.E.2d 150 (1969); Iowa Sheet Metal Contractors, Inc. v. Jenkins, 119 Ga. App. 162,
166 S.E.2d 599 (1969); cf. McLendon v. Hartford Accident I ndem. Co., 119 Ga. App. 459,462-63,
167 S.E.2d 725,727 (1959) (Eberhardt, J., dissenting).

178. Black v.Aultman, 120 Ga.App.826,829, 172 S.E.2d 336,338-39 (1969).
179. 119 Ga. App.619,168 S.E.2d609 (1969).
180. State Farm Mut. Ins. Co. v. Smith, 120 Ga. App. 345, 170 S.E.2d 716 (1969); Lamas Co.

v. Baldwin, 120 Ga. App. 149, 169 S.E.2d 638 (1969).
181. In Smith, the court considered § 21, and in Baldwin it considered § 4(h).
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any relation back where names of parties are changed, in contrast to
Rule 15(c) of the Federal Rules of Civil Procedure.

D. JOINDER OF CLAIMS AND PARTIES

For discussion purposes, this portion of the survey article combines all
cases dealing with joinder of claims, counterclaims, cross-claims,
capacity of parties,joinder of parties, and third-party and multiple-party
practice. The sections of the CPA involved are §§ 13, 14, 17-25. On the
whole, relatively few cases involving these areas were decided by Georgia
appellate courts during the survey period.

1. Joinder of Claims; Counterclaims; Cross-Claims

No cases were decided during the survey period dealing with joinder of
claims or remedies by a plaintiff under § 18 of the CPA. Only two cases
involving counterclaims under § 13 were decided. Both arose
under § 13(b) and involved permissive (as opposed to compulsory
under § 13(a)182) counterclaims. In Shaw v.Davis,'1 the court of appeals
in dictum, without deciding the question, "conceded. . . that by way of
counterclaim in a partition proceeding a party may assert a claim
against another party individually ... ."Im On the other hand, in Terry
v. Wonder Seal Co.,'5 the court of appeals without citing the CPA,
affirmed the trial court dismissal of defendant's counterclaim for
malicious use and abuse of process in an action for principal, interest
and attorney's fees under a conditional sale contract. The court held, on
the basis of pre-CPA case authority, that the damages sought under the
counterclaim (punitive damages and attorney's fees) are not recoverable
unless there is a right to such under the pleadings, and found no such
right.' "

In two cases the court of appeals dealt with cross-claims under § 13 of
the CPA. Technically a cross-claim, as distinguished from a
counterclaim which is directed to a formally adverse party, is directed
against a co-party, a distinction the Georgia courts have not always

182. Compulsory counterclaims give rise to other problems in areas of personal jurisdiction and
the binding effect ofjudgments. See generally, Developments in the Law-State-Court Jurisdiction,
73 HARV. L. REV. 909, 943-44 (1960); J. COUND, J. FRIEDENTHAL & A. MILLER, CIVIL
PROCEDURE-CASES AND MATERIALS 934-43 (1968).

183. 119 Ga. App. 801,168 S.E.2d 853 (1969).
184. Id. at 803, 168 S.E.2d at 855.
185. 120Ga. App.423,170 S.E.2d 745 (1969).
186. Cf.GA.CODEANN. § 20-1405 (Rev. 1965). See also text at notes l14-17 supra.
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observed.8 7 In Berry v. Cordell, s8 the court of appeals affirmed the trial
court's denial of co-defendant's motion for summary judgment on its
cross-claim against a co-defendant. The court noted that while a party
defendant may cross-claim against another defendant under § 13(g),
where the two are sued as joint tortfeasors there cannot be a judgment of
one against the other prior to the determination of plaintiffs suit.
However, the court observed that the cross-claim can still be tried in the
original action or in a subsequent separate trial under § 42(b).

2. Parties; Joinder of Parties

During the survey period the court of appeals decided some five cases
dealing with who is a proper party plaintiff or defendant and capacity
under § 17 of the CPA.189 Three of these were quite routine and warrant
no extended discussion here."9 In Orange County Trust Co. v. Estate of
Takowsky,19 ' a proceeding in garnishment was brought under
attachment and garnishment affidavits in the name of the estate by an
individual designating himself as attorney at law for the estate. The court
of appeals reversed a judgment in favor of plaintiff, holding that under
Ga. Code Ann. §§ 113-901,907 (Rev. 1959) an estate is not an entity
which can be party plaintiff to a legal proceeding, such right resting with
the legal representative, executor or administrator, of the estate. Thus,
the court held that there was no real party plaintiff and that the suit was
a mere nullity. This defect was further not correctable by amendment
and was not waivable, and could be noticed by the court without any
appropriate motion.'9 In Lewis v. Storch,'9 a divided opinion,'" the
majority and dissenters did not disagree on the principles regarding
whether a lessor can bring an action for rent against lessees but only as
to the application of these principles to the facts and the interpretation of
the facts. The principle in terms of real party in interest under § 17(a)

187. See, e.g., State Farm Mut. Auto Ins. Co. v. Black, 120 Ga. App. 151, 169 S.E.2d 742
(1969).

188. 120 Ga. App.844, 172 S.E.2d 848 (1969).
189. The court did not always expressly nite § 17.See, e.g., Orange County Trust Co. v. Estate

ofTakowsky, 119 Ga. App. 366, 166 S.E.2d 913 (1969).
190. Outlaw v. Outlaw, 121 Ga. App. 284, 173 S.E.2d 459 (1970) (a guardian ad litem is to

represent a minor); Robinson v. Reward Ceramic Color Mfg., Inc., 120 Ga. App. 380, 170 S.E.2d

724 (1969) (mere clerical error in denominating plaintiff does not offend § 17); Phoenix Ins. Co. v.

Aetna Cas. & Sur. Co., 120 Ga. App. 122, 169 S.E.2d 645 (1969) (loss payee has standing to bring
suit).

191. 119 Ga. App. 366,166 S.E.2d913 (1969).
192. Id. at 367, 166 S.E.2d at 915.
193. 120 Ga. App. 85, 169 S.E.2d 726 (1969).
194. (5-4) (decision by full court of appeals bench).
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was that a lessor who has conveyed away his reversionary interest may
not maintain an action for rent against the lessee. In the case, the lessor
executed two separate leases on the property, and the court found that
the second lease divested him of any right to proceed against the lessees
in the first for rent thereunder.

In one case the court of appeals considered whether plaintiff as
executrix of her husband's estate is a necessary party plaintiff
under § 19(a) of the CPA to a suit for wrongful death of her husband
which she has brought. 95 Defendants, in seeking to so join plaintiff as
executrix, asserted various counterclaims against the estate arising out of
the same automobile accident as the wrongful death suit. The court
affirmed the trial court dismissal of defendants' motion and
counterclaims, noting that under Ga. Code Ann. § 113-1526 (Rev.
1959), to which there are no exceptions, an action to recover a debt due
by a decedent (and a claim for unliquidated damages in tort is considered
such a "debt") is not to be commenced against the administrator of the
estate until twelve months from his qualification.' This would seem to
be an unfortunate result. While the "widows and orphans"
considerations of the code section can be appreciated, they should be
weighed against the convenience of the litigants and judicial economy in
having one suit, especially where the issues of law and negligence are
virtually identical and where the "widow" herself has initiated suit
before twelve months have passed.

The supreme court decided two cases dealing with permissive joinder
of defendants. Both cases were in equity and involved attempts to join as
defendants nonresidents with residents of the county in which suit was
brought. The court treated both cases as primarily raising venue
questions' 97 in this regard, but also referred to § 20(a) of the CPA. The
test for venue purposes has evolved that in order to join a nonresident
"substantial equitable relief must be common to him and the resident
defendant."' 98 The court found this test to be compatible with § 20(a),
which requires for joinder of defendants "a question of law or fact
common to all of them."'" In Madray v. Ogden,10° the court found

195. Andrews v. Pollard, 121 Ga. App. 69, 172 S.E.2d 857 (1970).
196. Id. at 70, 172 S.E.2d at 858.
197. Under the Georgia constitution Ga. Code Ann § 2;4903 (Rev. 1948), suits in equity are to

be filed "in the county where a defendant resides against whom substantial relief is sought."
198. I. Perlis& Sons v. National Sur. Corp., 218 Ga. 667,668, 129 S.E.2d915,916 (1963).
199. A comparison of the language of these two provisions indicates that while they may be

"compatible" certainly the venue provision looking for "substantial equitable relief' common to
the defendants would seem the more restrictive. Satisfaction of it would probably automatically
satisfy § 20(a) of the CPA. (Emphasis Added).

200. 225 Ga. 806, 171 S.E.2d 560 (1969).
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common equitable relief being sought and upheld joinder where
injunctive relief against sale under the power in a security deed was
sought as to all defendants, residents and nonresidents. On the other
hand the court did not find joinder to be proper in Bloodworth v.
Bloodworth ° ' where the only relief sought against nonresident
defendants was their disqualification as successor executors and trustees
and no such issue was raised with respect to the resident defendants.

In Lamas Co. v. Baldwin,202 the court of appeals held that § 21 of the
CPA, permitting parties to be "dropped or added by order of the court
on motion of a party or of its own initiative at any stage of the action,"
was not intended to correct the mistake of suing the wrong party. The
court held that a corporation could not be substituted as defendant at
trial for an individual, even though the individual was sole owner of the
corporation and the names of both were identical. The court stated:

Even under Code Ann. § 81A-121 process and service are still
essential to the court's jurisdiction in the absence of waiver. A
corporation is a separate and distinct legal entity from a natural
person, though the two have similar names.2m

The court correctly cited federal authority211 interpreting Rule 21 of the
Federal Rules of Civil Procedure, which is identical to § 21, for the
proposition that the section is not intended to give relief to a plaintiff
who sues a wrong party but only to one who sues too many or too few
parties. However, the Federal Rules provide other means in some
instances of correcting the Lamas situation, which means are not
available under the CPA. 205

In Franklin v. Sea Island Bank,2
0 the court of appeals touched

201. 225 Ga. 379, 169 S.E.2d 150 (1969).
202. 120 Ga. App. 149, 169 S.E.2d 638 (1969).
203. Id. at 150, 169 S.E.2d at 639.
204. Matsuoka v. United States, 28 F.R.D. 350 (D. Hawaii 1961); United States v. Swink,41

F. Supp. 98, 101 (E.D. Va. 1941).
205. Under Rule 15(c) an amendment changing the party against whom a claim is asserted will

relate back where the new party has notice and should have known the action would have been
brought against him. The problem which this provision seeks to overcome is that of a statute of
limitations having expired in the interim, which does not appear to exist in Lamas. Conceivably, in
Lamas plaintiff can still file suit against the corporate defendant and proceed anew. However, the
situation where there has been an extremely close relationship between the original and the added
defendant has been one where federal courts have allowed substitution under Rule 15(c). See, e.g.,
Crowder v. Gordons Transp., Inc., 387 F.2d 413 (8th Cir. 1967); Meltzer v. Hotel Corp. of
America, 25 F.R.D. 62 (N.D. Ohio 1959). See generally 3 J. MOORE, FEDERAL

PRACTICE 15.0813], at 923-25 (2d ed. 1968). The Georgia CPA contains no comparable
provision.

206. 120Ga. App. 654,171 S.E.2d 866 (1969).
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peripherally upon § 25 of the CPA, dealing with substitution of parties
in the event of death, incompetency, transfer of interest, or change in
official status. The court simply noted that the section requires proper
motion and notice to the parties for substitution to occur.

3. Third-Party Practice

This portion of the survey will deal with impleader under § 14,
interpleader under § 22(a), and intervention under § 24. There were no
cases during the survey period directly involving class actions under § 23
or equity interpleader proceedings .20

On four occasions the court of appeals considered impleader and § 14
of the CPA. In Koppers Co. v. Parks ,20 the court generally discussed
third-party practice under § 14(a) and turned to federal authority for
guidelines. The main suit was brought in contract against the Piedmont
Hospital, seeking recovery of some $4,400 for surfacing parking areas
and driveways. The hospital then filed a third-party complaint against
Koppers Company, alleging that Koppers as supplier knew that the
product it furnished to plaintiff for surfacing was defective and
dangerous and that the hospital as a result was forced to expend some
$4,600 to resurface the areas. Koppers moved for judgment on the
pleadings with respect to the third-party action, arguing that no claim
upon which relief could be granted was alleged. in part, it would seem
that Koppers' argument was based upon Ga. Code Ann. § 105-106 (Rev.
1968), limiting a right of tort action based on the violation of a duty,
itself the consequence of a contract, to a party or privy,209 and Koppers
argued that it was neither. The trial court denied the motion and certified
its order for interlocutory appeal to the court of appeals. The latter
affirmed, noting first that § 14(a) should be liberally construed to avoid
delay and multiplicity of actions and that it allows the addition of third-
party tort claims to a contract action, if the third-party complaint is
based on the same subject matter .21 The court applied the liberalized
notice requirements of § 8(a) to determine the sufficiency of the third-
party complaint. The party or privy restrictions of § 105-106 proved to

207. SeeGA. CODE ANN. §§ 37-1503-05 (Rev. 1962).
208. 120Ga. App. 551,171S.E.2d639 (1969).
209. Id. at 554, 171 S.E.2d at 642. See generally as to GA. CODE ANN. § 105-106(Rev. 1968),

Taylor, Georgia's New Statutory Liability for Manufacturers: An Inadequate Legislative Response,
2 GA. L. REV. 538 (1968).

210. The court further observed that the section is "procedural only, and neither creates nor
abridges the substantive rights of a litigant." 120 Ga. App. at 552, 171 S.E.2d at 641. In making
these general observations the court, noting that § 14(a) is identical as relevant to Rule 14(a) of the
Federal Rules of Civil Procedure, looked to federal decisions interpreting Rule 14(a).
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be no obstacle since that section expressly excepts "cases where the party
would have had a right of action for the injury done, independently of the
contract. 2 1' The court held that the third-party complaint sufficiently
alleged that Piedmont had expended money to comply with a legal duty
to maintain its premises in a safe condition after being rendered unsafe
by the acts or omissions of Koppers.

In two cases the court dealt with the question of whether the third-
party complaint involved a single group or aggregate of operative facts.
In Insurance Co. of North America v. Atlas Supply Co.,212 the court
upheld a third-party complaint by the defendant drawer of checks
against the depository and collecting bank, on the basis of warranty
under § 4-207(l)(a) of the Uniform Commercial Code.213 The court
noted that under § 14(a) a party may be impleaded where he is
secondarily liable to the defendant "for all or part of plaintiff's recovery,
whether by indemnity, subrogation, contribution, express or implied
warranty, or otherwise. 21 However, in Bill Heard Chevrolet Co. v.
General Motors Acceptance Corp. ,211 the court took a more restrictive
view, holding that the third-party complaint by makers of a promissory
note against the original payee who transferred the note before maturity
without recourse should have been dismissed."' The court held that the
third-party complaint failed to allege fraud with the particularity
required by § 9(b) of the CPA, and further stated that under § 14:

[lit must appear that the proposed third-party defendant is or may be
secondarily liable to the original defendant, and a right over against
him must be established, either by indemnity, subrogation,
contribution or warranty. 217

Finally, in Worrill v. Pitney-Bowes, Inc.'2
1
8 the court of appeals

affirmed the trial court's order refusing to implead the manufacturer of
equipment in an action for the rental of personalty against the lessee. The
lessee argued that the manufacturer's representative had made false and
misleading statements to him, which statements induced him to enter
into the lease agreement, and that the equipment had failed to perform as
represented. The court did not specify why this third-party complaint

211. GA. CODEANN. § 105-106 (Rev. 1968).
212. 121 Ga. App. 1, 172 S.E.2d 632 (1970).
213. GA. CODE ANN. § 109A-4-207(l)(a)(1962).
214. 121 Ga. App. at4, 172 S.E.2d at 635.
215. 120 Ga. App. 328, 170 S.E.2d 454 (1969).
216. The court noted that the plaintiff-assignee was a holder in due course, and stated that the

rule is different when he is not. 120 Ga. App. at 330, 170 S.E.2d at 456.
217. Id.
218. 19Ga.App.258,167 S.E.2d236 (1969).
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was improper, but merely stated that the situation was not one of
secondary liability.

In Insurance Co. of North America v. Citizens Bank,"' the supreme
court considered the question of the sufficiency of a counterclaim for
interpleader under § 22 of the CPA. The court held that the trial court
erred in dismissing the counterclaim, stating that the sufficiency of it
"does not turn on whether there is any merit in the claims asserted
against it [North America, the counterclaimant]."m Rather, § 22
requires only the stakeholder's good-faith fear of multiple, adverse
claims and multiple liability.2'

Four appellate court decisions during the survey period dealt with
intervention under § 24 of the CPA. Section 24 provides two basic
types of intervention: as of right and by permission. In Board ofRegents
v. Oelke,m a case of first impression with respect to subrogation, M the
court of appeals held that an employer, obligated to pay workmen's
compensation benefits to the decedent's widow, was entitled as a matter
of right to intervene in an action by the widow against an insurer. The
insurer had issued a policy for uninsured motorist coverage to the driver
and owner of the car in which decedent was riding at the time of the fatal
accident. The widow had first brought suit against the other motorists
for wrongful death and obtained a judgment. When this was not
satisfied, she brought the present action against the insurer. The court
found that the Board's claim was not adequately represented in the main
action and disposition of the action without intervention might impair or
impede the ability of the Board to protect its interests, in that if plaintiff
succeeded in establishing her claim against the insurer she would refuse
or fail to reimburse the Board for workmen's compensation payments.
The supreme court dealt with intervention as of right in Bleckley v.
Vickers,24 upholding such since both plaintiffs and defendant were

219. 225 Ga. 347,168 S.E.2d 578 (1969).
220. Id. at 350, 168 S.E.2d at 580.
22 I. The court followed and quoted extensively from its earlier opinion in Algernon Blair, Inc.

v. Trust Co. of Georgia, 224 Ga. 118, 160 S.E.2d 395 (1968). For a discussion of this decision, see
Beaird, Practice and Procedure, Annual Survey of Georgia Law, 20 MERCER L. REV. 181, 206-07
(1%9). In the Algernon Blair decision, the court specifically turned to § 22 of the CPA, and
measured the propriety of interpleader against its provisions, and not against those of equity
interpleader, under Ga. Code Ann. § 37-1503 (Rev. 1962). The latter, however, may still have
application in equity actions. See § 22(b) of the CPA; Beaird, id. at 207.

222. 120 Ga. App. 667,172 S.E.2d 183 (1969).
223. The question raised as to subrogation was whether the insurer under a policy of insurance

providing uninsured motorist coverage is a "person or persons ... liable to pay damages" under
Ga. Code Ann. § 114-403 (Rev. 1956) and thereby subrogated to the Board of Regents as
employer of the deceased and obligated as such to pay Workmen's Compensation benefits. The
court answered this question in the affirmative.

224. 225 Ga. 593,170 S.E.2d 695 (1969).
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opposed to establishment of a board of commissioners and intervenors
were in favor of establishment. The suit was one for an injunction to
prevent an election on the question.

In Ryder Truck Rental, Inc. v. Mayo,m plaintiff Mayo sued for
damages from a truck collision. The defendant filed a counterclaim for
damages to its truck and cargo. Ryder then sought to intervene on the
grounds that its claims were similar or identical to those of the defendant
since it (Ryder) owned the truck leased by defendant and damaged in the
accident. The trial court denied Ryder's motion to intervene, and the
court of appeals affirmed. The court treated this as a permissive
intervention situation, and yielded to the discretion of the trial court, on
the grounds that it was best able to determine what might "unduly delay
or prejudice the adjudication of the rights of the original parties." The
intervenor attempted to explain the trial court denial as based on the
erroneous view that intervention seeking to assert counterclaims will
never be allowed. The court of appeals noted that while there is some
dispute under federal authority on this issue, it need not be resolved in
the present case. However, the supreme court, in Woodward v.
Lawson, 226 affirmed the trial court order and judgment granting
permissive intervenors' motion to dismiss. The court stated broadly:

The intervenors having been allowed by the order of the court to file
their intervention in the case and to become parties defendant under the
provisions of § 24 of the Civil Practice Act (Code Ann. § 81A-124)
they thereafter were, "for all intents and purposes," original parties,
and they could file any pleadings in the case that original parties could
have filed just as though they had been named parties defendant in the
complaint.22 7

E. DEPOSITIONS AND DISCOVERY; PRETRIAL CONFERENCES

Under modern civil procedure systems the pleadings serve a general
notice function and the discovery and other pretrial devices exist to
enable both sides to obtain more detailed information, about their own
cases and that of their opponents. m Since many of the disputes involving
use of discovery devices are restricted to the trial court level and are

225. 120 Ga. App. 495,171 S.E.2d 542 (1969).
226. 225 Ga. 261,167 S.E.2d 660 (19969).
227. 225 Ga. at 262, 167 S.E.2d at 661. The court cited as authority In re Raabe, Glissman &

Co., Inc., 71 F. Supp. 678 (S.D.N.Y. 1947). It did not refer to any of the federal cases dealing with
the right of intervenors to file counterclaims, which cases the court of appeals briefly listed in the
Mayo case. 120 Ga. App. at 497, 171 S.E.2d at 54344.

228. See generally F. JAMES, CIVIL PROCEDURE 16-21, 54-61, 183-84 (1965); Developments in

the Law-Discovery, 74 HARV. L. REv. 940,944-51 (1961).
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resolved there, the appellate courts do not consider these questions with
any frequency and much of the "law" is consequently unreported.
Georgia appellate courts during the survey period decided only eight or
nine cases dealing with §§ 26 through 37 of the CPA and none
involving pretrial conferences under § 16. These few decisions were
generally consistent with the philosophy of modern discovery, to which
Georgia courts have been exposed for some time prior to 1967.2'

/. Depositions; Interrogatories

Several cases involving depositions and interrogatories were decided.
In Jaynes v. Blake,2 the court of appeals considered the proper scope of
examination of a witness on written interrogatories. The question of
scope is a general one, applying to depositions and interrogatories. The
court upheld interrogatories seeking the identity and location of
eyewitnesses to the occurrence, names of physicians from whom plaintiff
received treatment before and after the accident, and names of persons
from whom statements had been taken. The court cited Ga. Code Ann.
§ 38-2101 (Rev. 1954), the predecessor to § 26 of the CPA and
repealed by the CPA, and Rule 26(b) of the Federal Rules, together with
federal decisions, but did not cite § 26(b) of the CPA.

Similarly, in City Council of Augusta v. Youngblood," ' the court
dealt with written interrogatories, but the question was a broad one of
use at trial which applies as well to depositions. The court held that
under § 26(d)(5) of the CPA where a part of the answers given by
defendant to interrogatories are introduced, defendant should be given
the opportunity to introduce all of the rest relevant to that which plain-
tiff offered. The court further noted that the Georgia rule favors admis-
sibility and would admit material where its relevancy is in doubt. 2

1

Finally, in Jones v. A tkinsm- the court of appeals reversed on the
ground that the trial court erred in denying defendant's motion for
postponement made during the trial. Defendant had filed interrogatories
requesting a list of witnesses to the accident known by plaintiff. Plaintiff
answered "none" but at trial produced witnesses. Defendant objected
and moved for a mistrial. Later, defendant moved for a postponement in

229. Georgia adopted statutory provisions for pretrial conferences in 1953 (Ga. Laws, 1953, p.
269), and provisions for the full range of discovery devices, now found in §§ 26-37 of the CPA, in
1953 and 1959 (Ga. Laws, 1953, p. 224; Ga. Laws, 1959, p. 425).
230. 119 Ga. App. 748,168 S.E.2d 832 (1969).
231. 120 Ga. App.616, 171S.E.2d 766 (1969).
232. The court cited as authority Patton v. Smith, 119 Ga. App. 664,665, 168 S.E.2d 627, 628

(1969), a case dealing with the admissibility of oral testimony at trial.
233. 120 Ga. App. 487, 171 S.E.2d 367 (1969).
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order to have time to interview the witnesses and to take depositions. The
trial court overruled all of defendant's objections and motions. The
court of appeals reversed, noting first that the trial court did not err with
respect to defendant's objections and motion for a mistrial. The court
correctly observed that "[e]xclusion is proper only where a party
deliberately withholds the names of his witnesses."234 However, the court
held that defendant should have been given time to interview the newly
discovered witnesses and to check their facts. This decision, it is
submitted, is fully in accord with the spirit and approach of modem civil
procedure. No other cases of any significance involving interrogatories
or depositions were decided during the survey period. 21

2. Discovery and Production of Property

The courts decided two cases involving production of items
under § 34 of the CPA. In White v. Gulf States Paper Corp., 6 plaintiff
served defendant with a notice to produce two dozen items of written
evidence at the time defendant had set for the taking of plaintiffs
deposition, pursuant to Ga. Code Ann. § 38-801(g) (Supp. 1969. 2 7

Defendant's motion to quash was granted and the ruling was certified
for immediate appeal. The court of appeals affirmed, turning to § 34
and holding that under § 34(a) plaintiff would need a court order. The
court further noted that § 34(b), which is singular to Georgia, permits
the production of certain documents without a court order. But the court
held that the present situation did not fall within § 34(b) and stated that
"[t]he inclusion of one exception precludes other exceptions. 1

3
8

In Gooch v. Seaboard Coast Line R.R.,11 a grade-crossing collision
case, plaintiff filed interrogatories seeking information as to sketches,
photographs and statements in the possession of defendant. Defendant
admitted having these, and plaintiff then filed a motion to produce
under § 34. The trial court found good cause for the production of
some items, but as to others denied the motion, stating that

plaintiff failed to show that the documents denominated (c) through

234. Id. at 491, 171 S.E.2d at 369. The court cited as authority Ceco Steel Products
Corp. v. H. K. Porter Co., 31 F.R.D. 142, 144 (N.D. III. 1962); Annot. 27 A.L.R. 2d 737 (1952); 4
J. MOORE, FEDERAL PRACTICE 26,19[4] at 1254 [now 26.57[4] at 26-213-15 (2d ed. 1970)].

235. The only other case decided was Williamson v. Lunsford, 119 Ga. App. 240, 166 S.E.2d
622 (1969), in which the court noted that interrogatories served on a party under § 33 of the CPA
must be answered by the party separately and under oath, as the section provides, and an unsworn
statement by counsel does not suffice.

236. 119 Ga. App. 271,166 S.E.2d910 (1969).
237. This section was repealed by the CPA. Ga. Laws, 1966, p. 502.
238. l9Ga.App.at272,166S.E.2dat9ll.
239. 121 Ga. App. 14,172 S.E.2d435 (1970).
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(aa) were not protected by the attorneys' work product or that there
was good cause for their production under Georgia Code Ann. § 38-
2109(a) or that a manifest injustice or intolerable hardship would result
if plaintiff was not permitted discovery of such documents.4 0

On appeal, the court agreed with plaintiff that under § 34 there is no
burden on the movant to show that items sought are not privileged or not
within the attorneys' work product. 241 The court further noted that the
only requirement set forth by § 34 is "good cause." However, the court
held that it must presume the trial court had facts to support its ruling,
and that plaintiff did not satisfy his burden on appeal to demonstrate
that there were no grounds from which the trial court might have found
lack of good cause.

3. Enforcement of Discovery Devices; Limitations

On two occasions during the survey period Georgia appellate courts
dealt with refusal to make discovery and the consequences thereof
under § 37 of the CPA.2 2 Both cases involved entry of a judgment
against the disobedient party under § 37(b)(2)(iii), and in both the
court of appeals affirmed, deferring to the broad discretion of the trial
court in this area.24 3 Mere refusal to make discovery does not
automatically lead to such-a sanction. There must first be an order of
court specifically directing discovery, and the disobedient party must
then fail to comply with this order. This procedure occurred in both
cases involving § 37 during the survey period. 214

240. Id. at 15, 172 S.E.2d at 436.
241. Strictly speaking, privilege and work product are separate bases for exclusion from

discovery. The United States Supreme Court, in enunciating the work product concept in Hickman
v. Taylor, 329 U.S. 495 (1947), was careful not to rest its holding upon traditional concepts of
privilege, such as attorney-client privilege.

242. Dean v. Gainesville Store Co., 120 Ga. App. 315, 170 S.E.2d 348 (1969); Williamson v.
Lunsford, 119 Ga. App. 240, 166 S.E.2d 622 (1969).

243. In the Dean case, the court stated:
Historically it has been the policy of the Georgia appellate courts to refuse to interfere
with a trial court's exercise of its discretion in the absence of abuse. This policy is
applicable to a trial judge's exercise of the broad discretionary powers authorized under
the discovery provisions of the Civil Practice Act.

Id. at 317, 170 S.E.2d at 350.
244. I n Williamson v. Lunsford, 119 Ga. App. 240, 166 S.E.2d 622 (1969), plaintiff refused to

answer interrogatories propounded by defendant. Defendant then sought and obtained an order
under § 37(a) to compel answers. When plaintiff still refused, the court of appeals held that the
trial court in its discretion could apply any one or combination of the broad sanctions in § 37(b),
one of which is entry of default judgment.

In Dean v. Gainesville Store Co., 120 Ga. App. 315, 170 S.E.2d 348 (1969), defendant filed a
motion for production of documents under § 34(a). A hearing was held, and plaintiff was ordered
to produce the documents. When plaintiff refused, the court after fully warning plaintiff of the
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The General Assembly also acted to amend § 37(a) of the CPA with
respect to the award of expenses and attorney's fees for refusal to answer
written interrogatories or questions in oral depositions.4 5 The section
now provides that when such a refusal occurs the proponent may upon
notice come into court on motion for an order compelling an answer. If
the motion is granted and if the court further finds that the refusal was
without substantial justification, the court shall order the refusing party
or deponent (or counsel) to pay the reasonable expenses of the examining
party in obtaining the order, including reasonable attorney's fees. On the
other hand, if the motion is denied and if the court finds that it was made
without substantial justification, the court shall require the examining
party (or counsel) to pay reasonable expenses, including reasonable
attorney's fees, of the other party or deponent. All of this is identical to
Rule 37(a) of the Federal Rules of Civil Procedure.46 The General
Assembly added a sentence to the section to provide for expenses and
attorney's fees in a third situation. The addition reads:

If after the filing of the motion but before the hearing thereon, the
refusing party then answers the interrogatories, the court, upon a
finding that the delay in answering was without substantial
justification, may require the delaying party or deponent and the party
or attorney advising the delay of either of them to pay to the examining
party the amount of the reasonable expenses incurred in filing the
motion, including reasonable attorney's fees.24 7

The Federal Rules, prior to and after the July 1, 1970 amendments,
contain no comparable provision.

There are several limitations on discovery and on what items can be
discovered. One of these is privilege, most often attorney-client privilege.
Another is that the item is part of the "work product" of the opponent's
counsel.24 Georgia courts recognize both.2 49 In Gooch v. Seaboard Coast

consequences, entered judgment for defendant. Thus, there was an order for discovery, although not
under § 37(a), which plaintiff refused to obey.

245. Ga. Laws, 1970, p. 157.
246. At least it was identical to Rule 37(a) of the Federal Rules prior to July I, 1970. As of that

date the Federal Rules, particularly those involving discovery, were changed by amendment.
However, while the language of Rule 37(a) was changed, the provisions with respect to expenses and
attorneys' fees remain essentially the same.

247. Ga. Laws, 1970, p. 158.
248. See note 241, supra.
249. See generally W. AGNOR, USE OF DISCOVERY UNDER GEORGIA CIVIL PRACTICE

ACT §§ 2-62 thru 2-10, 2-24 thru 2-28 (1968). The newly amended Federal Rules of Civil Proce-
dure, especially Rule 26(b)(3), would allow some discovery as to traditional work product
materials, upon a showing of special need. See 48 F.R.D. 461-62. However, the Georgia CPA has
not yet been amended to include these changes.
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Line R.R. ,2- the court of appeals, in dicta, stated that the party moving
for production of documents under § 34 does not have the burden of
showing that the items sought are not privileged or not within the
attorney's work product. It would seem that this lack of burden would
also be true in other areas of discovery.

F. ADJUDICATION WITHOUT TRIAL

/. Summary Judgment

During the survey year, the appellate courts considered more than
eighty cases involving the entry or denial of summary judgment, and the
procedures to be followed, under § 56 of the CPA.2-t In order for
summary judgment to be entered, it must be shown, from all of the
evidence, affidavits and the like considered, that "there is no genuine
issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law . . . ." Many of the more than eighty
summary judgment cases merely involved determinations of whether
there was or was not a "genuine issue as to any material fact" and do
not warrant discussion or even citation here.? 2

I n several cases, the courts considered who could move for a summary
judgment and when granting of such was or was not proper in this
regard. In City of Atlanta v. Royal Peacock Social Club, Inc.,a2 the
supreme court accurately observed that just because both sides have
moved for a summary judgment does not mean that there is no material
issue of fact in the case. In Sams v. McDonald,2 54 defendant's motion for
summary judgment was granted, but on appeal the judgment was
reversed, the court of appeals observing that if there had been evidence
negating the allegation of inceptive fraud summary judgment would have
been proper. On remand, defendant again moved for summary
judgment, presenting additional evidence on the fraud issue. Plaintiff
moved to dismiss, but the trial court denied the motion and granted
defendant's motion for summary judgment. On the second appeal, the
court of appeals affirmed, noting that while it did not approve in general
of the piecemeal consideration of motions for summary judgment,

250. 121 Ga. App. 14,172 S.E.2d 435 (1970).
251. This number excludes cases which only involve appeals and certification of appeals

under § 56(h).
252. See, e.g., Nobles v. H.W. Durham & Co., 226 Ga. 334, 173 S.E.2d 200 (1970), reversing

120 Ga. App. 418, 170 S.E.2d 764 (1969); Askew v. Carroll, 121 Ga. App. 305, 173 S.E.2d 463
(1970); Beaver v. Southern Greyhound Lines, 120 Ga. App. 576, 171 S.E.2d 658 (1969).

253. 225 Ga. 474, 169 S.E.2d 807 (1969).
254. 119 Ga. App. 547, 167 S.E.2d 668 (1969).
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believing that parties should usually be required to present their best case
for summary judgment on the first such motion, it could find nothing in
the rules prohibiting the trial court from consideration of a second
motion.2

In Massey v. Consolidated Equities Corp.,2" the court of appeals
affirmed the trial court's entry of summary judgment for defendant on
certain counterclaims where only plaintiff moved for summary
judgment, and defendant did not so move. The court noted that
while § 56(c) of the CPA refers to "moving party" in connection with
when summary judgment is to be granted, § 54(c) provides that

[elvery final judgment shall grant the relief to which the party in whose
favor it is rendered is entitled, even if the party has not demanded such
relief in his pleadings. "51

Although this result might be justified in the Massey case, "8 and there is
support in some other jurisdictions for entry of summary judgment for
non-moving parties,29 the court's citation of § 54(c) as authority would
seem to go too far. That section is designed to prevent discrepancies
between proof offered and the relief rendered, so that a judgment can be
based on what has been proved rather than on what has been pleaded or
on the legal theory of a party.260 It does not afford a procedural device
where none has been invoked. But to the extent that the section ties the
judgment to what has occurred and was litigated and since it seems in
Massey that defendant's right to summary judgment on her
counterclaims was raised and contested, the section and case are
compatible.

In several routine cases, the courts dealt with the relationship between
summary judgment and motions to dismiss for failure to state a claim or

255. Id. at 547-48, 167 S.E.2d at 669.
256. 120 Ga. App. 165,169 S.E.2d672 (1969).
257. ld. at 168, 169 S.E.2d at 674.
258. The court noted that plaintiff's motion for summary judgment addressed itself to the

complaint as well as to the counterclaims, and plaintiff's motion was granted as to the complaint.
Id. Moreover, it seems that the counterclaims involved would be classified as "compulsory
counterclaims" under § 13(a) of the CPA, in that they arose out of the same transaction that was
the subject matter of the complaint.

259. See, e.g., Roberts v. Fuquay-Varina Tobacco Bd. of Trade, Inc., 223 F. Supp. 212 (E.D.
N.C. 1963), modified, 332 F.2d 521 (4th Cir. 1964). See generally Note, The Propriety ofRendering
a Summary Judgment in Favor of a Non-Movant Under Wyoming and Federal Rules of Civil
Procedure, 19 Wyo. LJ. 65 (1964). Probably, where this is allowed, the statute or rule more clearly
so provides than in the case of § 56 of the CPA. See M. ROSENBERG, J. WEINSTEIN, H. SMIT,

ELEMENTS OF CIVIL PROCEDURE 607 (2d ed. 1970); Annot., 48 A.L.R.2d 1188 (1956).
260. See C. WRIGHT, FEDERAL COURTS 437 (2d ed. 1970); Rees, The Georgia Civil Practice Act

of1966: Preliminary Observations, 2 GA. ST. B.J. 419,429 (1966).
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motions for judgments on the pleadings. With each of the latter, if
matters outside the pleadings are presented and not excluded by the
court (usually presented by way of affidavits), the motions are to be
treated as ones for summary judgment. 261 One possible consequence,
especially as between the § 12(b)(6) motion to dismiss and summary
judgment, is converting a narrow determination into a judgment on the
merits, which becomes important for purposes of res judicata.2 1

2 In
Summerlin v. Beacon Investment Co.,26 the court held that where the
defendant acquiesced in the order of the trial court directing that
defendant's motion to dismiss be treated as one for summary judgment,
participated in the proceeding, and in written objections referred to the
proceeding as "defendant's motion for summary judgment," he waived
all objections. The court noted that the situation should be distinguished
from the usual one where the voluntary filing of affidavits with the
motion to dismiss converts it into one for summary judgment and
termed the trial court's action as "extraordinary" in that

[n]o voluntary matter outside the pleadings were in the case and the
court on its own motion ordered the submission of evidentiary
material.24

In the converse situation, where a party files a motion for summary
judgment but nothing outside the pleadings is presented, it has been held
proper to treat it as a motion for judgment on the pleadings under §
12(c). 26

In a number of cases during the survey period Georgia appellate
courts discussed the burden on the parties with respect to motions for
summary judgment. It is clear that this burden, of showing that there is
no genuine issue as to any material fact and that he is entitled to
judgment as a matter of law, rests upon the movant.2 66 Georgia cases

261. See Smith v. Smith, 119 Ga. App. 803, 168 S.E.2d 878 (1969); Kiker v. Hefner, 119 Ga.
App. 629, 168 S.E.2d 637 (1969); Davis v. American Acceptance Corp., 119 Ga. App. 265, 167
S.E.2d 222 (1969).

262. See generally F. JAMES, CIVIL PROCEDURE 573-75 (1965); Developments in the Law-Res
Judicata, 65 HARV. L. REV.818,835-37 (1952).

263. 120 Ga. App. 296,170 S.E.2d 307 (1969).
264. Id. at 297, 170 S.E.2d at 308. In a somewhat related situation the court of appeals in

Hanson v. Byers, 120 Ga. App. 298, 170 S.E.2d 315 (1969), where the plaintiff's motion for judg-
ment on the pleadings also contained a motion for summary judgment, held that the trial court
did not err in not giving defendant a reasonable additional opportunity from the hearing on
the motions to obtain evidence or materials for the summary judgment issue since he aiready had
notice that such would be required.

265. See, e.g., Weikert v. Logue, 121 Ga.App. 171, 173 S.E.2d 268 (1970).
266. See generally F. JAMES, CIVIL PROCEDURE 235-36 (1965); C. WRIGHT, FEDERAL COURTS

444-46 (2d ed. 1970).
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during the survey period, with some differences in language, adhered to
this viewpoint.2 7 Furthermore, it was stated that this burden does not
depend upon the allocation of burdens at trial, but that the movant has
to carry it even as to issues upon which his opponent would have a
burden (presumably of going forward with evidence) at trial.268 In
determining whether the burden has been met by the movant, the
evidence is to be viewed in the light most favorable to the opponent,26'
and it is not enough if the evidence merely preponderates toward
movant's theory. 270 The exact measure or standard of this burden has
proved elusive, and may depend upon the individual judge. 7 It has been
compared to motions for directed verdicts at trial, 2

2 and to the sorts of
determinations involved in deciding whether a party has or has not
satisfied his burden at trial of going forward (or of producing)
evidence2 73 Once the moving party has produced competent, positive
evidence to pierce the opponent's claim in the pleadings, the burden

267. See, e.g., Southern Bell Tel. & Tel. Co. v. Beaver, 120 Ga. App. 420, 170 S.E.2d 737
(1969); Conners v. City Council of Augusta, 120 Ga. App. 499, 171 S.E.2d 578 (1969); Matthews v.
North Cobb Tire Co., 120 Ga. App. 269, 170 S.E.2d 57 (1969); Blair v. Rayburn, 120 Ga. App. 57,
169 S.E.2d 679 (1969).

268. See, e.g., Hanchey v. Hart, 120 Ga. App. 677, 171 S.E.2d 918 (1969); D.H. Overmyer Co.
v. Joe Summers Roofing Co., 120 Ga. App. 188, 169 S.E.2d 821 (1969).

269. In Central of Georgia Ry. v. Hawes, 120 Ga. App. 4, 169 S.E.2d 356 (1969), the court
stated:

[N]o duty devolves upon the opposing party to produce rebuttal evidence unless the
movant first makes a prima facie showing of right to a summary judgment. . . . By now
it has become elementary in our summary judgment law that in order to pierce
allegations of material fact contained in plaintiff's petition, the evidence offered by
defendant on motion for summary judgment must unequivocally refute those allegations
and must clearly show what is the truth of the matter alleged. Id. at 4-5, 169 S.E.2d at
357.

And in Scaiboro Enterprises, Inc. v. Hirsh, 119 Ga. App. 866, 169 S.E.2d 182 (1969), the court,
quoting from an earlier opinion of the court of appeals, stated:

The burden is upon the moving party, and the party opposing the motion is given the
benefit of all reasonable doubts and all favorable inferences that may be drawn from the
evidence. Id. at 869, 169 S.E.2d at 184.
Some of this judicial gloss such as "all reasonable doubts" and "unequivocally refute"
may be misleading and add to the confusion concerning application of the motion. See
generally C. WRIGHT, FEDERAL COURTS 443-44 (2d ed. 1970).

270. See, e.g., Taylor v. Bolton, 121 Ga. App. 141, 173 S.E.2d 96 (1970); Central of Georgia
Ry. v. Hawes, 120 Ga. App. 4, 169 S.E.2d 356 (1969).

271. See generally F. JAMES, CIVIL PROCEDURE 235-36 (1965).
272. See, e.g., Werbin & Tenebaum, Inc. v. Heard, 121 Ga. App. 147,149, 173 S.E.2d 114, 116

(1970).
273. See generally R. FIELD & B. KAPLAN, MATERIALS ON CIVIL PROCEDURE 524-26 (1953). Of

course these determinations are usually made at a later stage and thus there may be a tendency to
take a stricter view with respect to summary judgment.
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shifts to the opponent to respond so as to show a genuine issue of fact,
and in the absence of doing so summary judgment is appropriate. 2 4

Other cases during the survey period dealt with the kind of evidence
which will support summary judgment. In general, the evidence must be
that which would be admissible at a trial.75 Section 56(c) specifies the
types of materials which are normally considered in summary judgment
proceedings. These are pleadings, depositions, answers to
interrogatories, and admissions on file,271 together with the affidavits, if
any. The evidence will usually be contained in these materials. Oral
testimony by witnesses is not usually presented, or the proceedings will
be converted into a full-blown trial.27 7 Of course, the pleadings,
depositions, and like are not themselves normally regarded as
"evidence" and not admissible as such at a trial.

Where the evidence presented on a motion for summary judgment,
even though uncontradicted, involves jury issues, the motion should be
denied. One such situation has been credibility, which is often said to be
ajury issue .2 8 In the summary judgment context, one aspect of this looks
to the opportunity for cross-examination, particularly where there is a
conflict between statements or between statements and other evidence,
and here summary judgment should not be granted2 79 Another aspect
involves those situations where demeanor of the affiant alone is cru-
cial. 2

80 Still another aspect was presented in Ginn v. Morgan.28' There

274. See. e.g., Morris v. Morris, 121 Ga. App. 100, 172 S.E.2d 872 (1970).
275. See, e.g., Bodrey v. Cape, 120 Ga. App. 859, 172 S.E.2d 643 (1969); Standard Oil Co. v.

Harris, 120 Ga. App. 768, 775, 172 S.E.2d 344, 350 (1969) ("The rules of evidence apply in
summary judgment proceedings . . . and the hearsay rule proscribes any consideration of Mrs.
Barnes' testimony as to what she was told concerning the incident, or what she may have learned
from others."); Kiker v. Pinson, 120 Ga. App. 784, 172 S.E.2d 333 (1969) (documentary evidence);
State Farm Mut. Auto Ins. Co. v. Godfrey, 120 Ga. App. 560, 171 S.E.2d 735 (1969) (best evidence
objection waived); Ireland v. Matthews, 120 Ga. App. 510, 171 S.E.2d 387 (1969) (dead man's
statute applied); Boston Ins. Co. v. Barnes, 120 Ga. App. 585, 171 S.E.2d 626 (1969) (judicial
notice may not be had of pleadings in another case).

276. In Wood v. Brunswick Pulp a Paper Co., 119 Ga. App. 880, 169 S.E.2d 403 (1969), the
court noted that on a motion for summary judgment the trial court on its own could consider
admissions in a withdrawn pleading, since these constitute " 'material on file' and the judge
can 'take judicial notice of the entire record.' " Id. at 882, 169 S.E.2d at 405.

277. See Price v. Star Serv. & Petroleum Corp., 119 Ga. App. 171, 178-79, 166 S.E.2d 593,599
(1969).

278. See, e.g., Heitfeld v. Benevolent & Protective Order of Keglers, 36 Wash. 2d 685,699,220
P.2d 655,663 (1950).

279. See, e.g., Caldwell v. Gregory, 120 Ga. App. 536, 171 S.E.2d 571 (1969); Harris v. Smith,
119 Ga. App. 306, 167 S.E.2d 198 (1969); Capital Auto Co. v. General Motors Acceptance Corp.,
119 Ga. App. 186, 166 S.E.2d 584 (1969). See generally F. JAMES, CIVIL PROCEDURE 232 (1965).

280. See, e.g., Weekes v. Parker, 120 Ga. App. 549, 171 S.E.2d 660 (1969). See generally F.
JAMES, id. at 232-33.

281. 225 Ga. 192, 167 S.E.2d 393 (1969).
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the defendant moved for summary judgment and offered in support
iffidavits to the effect that in the opinion of the affiant (1) the price paid
for the land was the fair market value of the land conveyed, which
conveyance was sought to be set aside, and (2) the seller never appeared
to be abnormal, and the affiant was personally acquainted with him for
twenty years. Plaintiff responded with an affidavit that (1) she was the
sister of the seller and in her opinion the price paid was not the fair
market value, (2) the transaction was illegal because her brother was
incompetent, and (3) she had repeatedly tendered the monies and was
ready, willing and able to pay them. The trial court granted defendant's
motion and entered summary judgment for defendant. On appeal, the
supreme court stated that the case raised the question, "can mere
opinion evidence ever warrant a summary judgment?" After a review of
Georgia authorities to the effect that a jury is free to review the facts on
which opinions are given and to reach a contrary conclusion, the court
held that it could not and reversed. This statement, that mere opinion
evidence will never warrant entry of summary judgment, reiterated in a
second opinion handed down by the court on the same day, 28 2 has been
repeated and followed in a number of subsequent Georgia cases. 2

8

However, it is probably overly broad and overly rigid. Ginn v. Morgan
can be explained as a situation where there was a conflict between
affidavit statements, or perhaps as involving improper affidavits
under § 56(e). All "opinions" are not incompetent as evidence, and in a
proper case unrefuted opinions in affidavits might support summary
judgment 284

282. Harrison v. Tuggle, 225 Ga. 211, 167 S.E.2d 395 (1969). In Harrison plaintiffs sought a

change in zoning classification. The question to be decided was whether the property involved was

reasonably suited for single family residential and, if not, was it reasonably suitable for any purpose

other than as a shopping center, as plaintiffs contended. Plaintiffs moved for summary judgment

and filed affidavits containing the opinions of certain experts. The trial court granted the motion,

but the supreme court reversed. First, the court noted that opinion testimony on an "ultimate fact"

would not be admissible at trial, and would not be admissible where the facts and circumstances can

be fully presented to a jury and the jury can readily form a conclusion therefrom. Then, the court
stated:

While opinion evidence adduced by the respondent is sufficient to preclude the grant of

summary judgment . . . it does not follow that the introduction of opinion evidence by

the movant will authorize the grant of a summary judgment.. .. Id. at 213, 167 S.E.2d
at 398.

283. See, e.g., Waldrop v. Padgett, 121 Ga. App. 313, 173 S.E.2d 457 (1970) (opinion as to

speed of car); Williams v. Melton, 120 Ga. App. 466, 171 S.E.2d 318 (1969) (malpractice); General

Motors Corp. v. Wilson, 120 Ga. App. 156, 169 S.E.2d 749 (1969) (ultimate fact); State Highway
Dep't v. Shepherd, 119 Ga. App. 872, 168 S.E.2d 922 (1969); Scarboro Enterprises, Inc. v. Hirsh,

119 Ga. App. 866, 169 S.E.2d 182 (1969); Truluck v. Funderburk, 119 Ga. App. 734, 168 S.E.2d
657 (1969).

284. See, e.g., Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620,624 (1944).
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In Moore v. Jones ,28 the court dealt with the relationship between
pleading and proof in the context of summary judgment. The court held
that failure by plaintiff to allege willful and wanton negligence in an
action based on such injury is not grounds for granting defendant's
motion for summary judgment where the only evidence as to willful and
wanton negligence was plaintiff's deposition, which would authorize
such a finding. This decision is in accord with the notice-giving role of
the pleadings and with § 15(b) of the CPA.

A number of decisions involved the use and form of affidavits in
connection with motions for summary judgment. A party moving for
summary judgment need not file affidavits in support of the motion,
although he customarily does so. When the movant offers affidavits in
support, it is often said that the opponent must offer counteraffidavits or
suffer summary judgment.28 However, § 56(e) does not require this. It
deals with the broader situation of when any competent materials,
including affidavits, are offered in support and provides:

When a motion for summary judgment is made and supported as
provided in this section [by competent affidavits, possibly
supplemented by depositions or answers to interrogatories], an adverse
party may not rest upon the mere allegations or denials of his pleading,
but his response, by affidavits or as otherwise provided in this section,
must set forth specific facts showing that there is a genuine issue for
trial. If he does not so respond, summary judgment, if appropriate,

,shall be entered against him.m

In Stone Mountain Memorial Ass'n. v. Herrington,2 8 the supreme court
noted that while defendant did not fie any affidavits in support of its
motion for summary judgment, the trial court could consider
defendant's answers to interrogatories in support of the motion.
Moreover, plaintiffs' affidavits in opposition [and the court did not say
whether or not these were required under § 56(e)] failed to meet and
controvert the specific facts set forth in the answer to the interrogatory
so as to create an issue of fact.

Furthermore, as the quoted portion of § 56(e) reveals, even if the
adverse party does not respond appropriately, he still may not suffer
summary judgment. The movant has the burden of showing that no
genuine issue of any material fact exists and that he is entitled to
judgment as a matter of law. He must do this, it seems, by more than

285. 120 Ga. App. 521, 171 S.E.2d 390 (1969).
286. See Napier v. Napier, 119 Ga. App. 143, 166 S.E.2d 583 (1969).
287. GA. CODE ANN. § 81A-156 (1967).
288. 225 Ga. 746, 171 S.E.2d 521 (1969), reversing 119 Ga. App. 658, 168 S.E.2d 633 (1969).
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just a preponderance of the evidence. 289 His own affidavits may fail to
carry this burden.

Most of the survey period cases dealing with affidavits and summary
judgment were concerned with the form requirements of § 56(e),
particularly the requirements that such affidavits be made on personal
knowledge 29

0 and set forth facts as would be admissible in evidence. 29

These cases were routine and warrant no discussion here.
Finally, in Travelers Insurance Co. v. Pullin,292 the trial court

sustained plaintiff's motion for summary judgment against the
insurance company, stating that the court was of the opinion "that there
is 'some' liability of said insurance company to plaintiff.' 293 The court
of appeals dismissed the appeal, construing the judgment appealed from
not as one for summary judgment and finding the trial court's statement
to be meaningless. The court stated:

While our statute authorizes the grant of a summary judgment on
liability only and makes this appealable [Code Ann. § 81A-156(c)],
there is no such thing in negligence cases as the grant of a summary
judgment for partial liability. The grant in negligence cases may be
entered only when there is no issue as to liability (although there may
be a genuine issue as to the amount of damages) and the liability is
total. Comparative negligence leading to partial liability is always a
jury question.2"

2. Default Judgment; Dismissal

No cases during the survey period involved default judgments
or § 55(a) of the CPA. Two cases dealt with voluntary dismissals
under § 41. In Myers v. Morris,"95 the supreme court rejected plaintiffs

289. See, e.g., Taylor v. Bolton, 121 Ga. App. 141, 173 S.E.2d 96 (1970). See generally text at
notes 269-73, supra.

290. Herrington v. LaCount, 225 Ga. 232, 167 S.E.2d 631 (1969); Stubbs v. State Farm Mut.
Auto Ins. Co., 120 Ga. App. 750, 172 S.E.2d 441 (1969); Central Chevrolet, Inc. v. Lawhorn, 120

Ga. App. 650, 171 S.E.2d 774 (1969); Short & Paulk Supply Co. v. Dykes, 120 Ga. App. 639, 171

S.E.2d 782 (1969); Nevels v. Detroiter Mobile Homes, Inc., 120 Ga. App. 60, 169 S.E.2d 716
(1969); Chandler v. Gately, 119 Ga. App. 513, 167 S.E.2d 697 (1969). This area is related to that

involving "opinion" testimony in affidavits, previously discussed. See text and cases cited, notes
280-84 supra.

291. Mathews v. Wilson, 119 Ga. App. 708, 168 S.E,2d 864 (1969). The general area of
competency of evidence in summary judgment proceedings has previously been discussed. See text
and cases cited, supra notes 274-76.
292. 120Ga.App.69,169S.E.2d688(1969).
293. Id. at69, 169 S.E.2d at689.
294. Id.
295. 225 Ga. 285,168 S.E.2d 152 (1969).
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argument that the defendant had no right to voluntarily dismiss his
counterclaim, stating:

We find nothing in the Civil Practice Act of 1966 [section 41] . . . that
prohibits a defendant, after the involuntary dismissal of the plaintiffs
petition, from dismissing his counterclaim. 2"

In Wilson v. Matthews,297 plaintiff sought to dismiss voluntarily
under § 41(a) after the case had been tried, after defendants had moved
for directed verdict, and after the trial court announced its intention of
granting the motion. Dismissal occurred without order of the court and,
on appeal, the court of appeals affirmed. The primary issue raised on
appeal was whether § 50, dealing with motions for directed verdicts, was
"any statute" under § 41(a), which provides that "subject to the
provisions of . . .any statute, an action may be dismissed by the
plaintiff, without order of court, by filing a written notice of dismissal at
any time before verdict. 2 8 The court of appeals, with some obliquely
pertinent authority, held that it was not and further held that the
language of § 50 did not bar a voluntary dismissal. However, § 41(a)
on its face stands as a throw-back to common law practice. It promotes
"gamesmanship" and stands in stark contrast to the far more restrictive
provisions of Rule 41 (a) of the Federal Rules of Civil Procedure.2"

Finally, in Todd v. Waddell,3" the court of appeals dealt with the
relationship between § § 41 (b) and 50(a) of the CPA. Defendant moved
for a nonsuit at the close of plaintiffs evidence. The court noted that
under the CPA such a remedy no longer exists. However, under § 41(b)
a party may move for dismissal in a non-jury trial, and under § 50(a)
defendant in a jury trial can move for a directed verdict. The court
looked to federal authority holding that regardless of terminology a
motion couched in the language of § 41(b) in a jury case should be
treated as a motion for directed verdict. The court so treated the motion
and judgment.

G. TRIALS

Relatively few cases involving trials were decided by Georgia appellate
courts during the survey period. In Doe v. Moss, 30 a "John Doe"

296. Id. at 288, 168 S.E.2d at 155.
297. 120 Ga. App. 284,170 S.E.2d 346 (1969).
298. Id. at 285, 170 S.E.2d 347.
299. See Beaird, Trial Practice and Procedure, Annual Survey of Georgia Law, 21 MERCER L.

REV. 105, 123-24 (1970).
300. 120Ga.App.20, 169S.E.2d351 (1969).
301. 120 Ga. App. 762, 172 S.E.2d 321 (1969).
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proceeding against an unknown uninsured motorist, the court held that
when the insurance company employed counsel to prepare and file
defensive pleadings and to defend that it was proper to qualify the jury
with respect to the insurer.

Two cases involved routine determinations under § 40, as to whether
notice of time of trial was affordeds3 and as to notice of placing on the
calendar being required . In Berry v. Cordell, 3 0

1 defendants were sued as
joint tortfeasors. One defendant then filed a cross-claim against the
other, and moved for summary judgment. This was denied, and the court
of appeals affirmed, noting that while the cross-claim could be filed
under § 13(g), the question of primary liability could not be determined
prior to the determination of plaintiffs' suit.3

0 The court observed that
"[t]he cross-claim can be tried in the original action or in a subsequent
separate trial,' 3

0
6 citing § 42 of the CPA.

In two cases307 the court of appeals considered the necessity for
exceptions to rulings and instructions by the trial court. Section 46(a)
clearly states that formal exceptions are no longer required, but that an
objection at the time of the ruling or order will suffice. This section
should be read in conjunction with § 3 of the APA,305 abolishing bills of
exceptions, and with § 17(a) of the APA,0 requiring generally that a
party cannot complain of the giving of or failure to give an instruction to
the jury unless he has objected to it before the verdict is returned. In both
cases the court held that failure to object to instructions or rulings
presented no issue for review. It found this requirement to be consistent
with § 46(a), stating in one case: "Section 46(a) of the Civil Practice Act
. . . does not exempt a party from voicing some objection to remarks of
this kind [allegedly expressing the trial court's opinion] where the party
has an opportunity to object. 310

In State Highway Dep't v. Cantrell," ' the court of appeals, first
noting that under Hill v. Willis3 12 it is to apply the law as it exists at the
time of deciding the appeal rather than as it existed when the case was

302. Tootle v. Player, 225 Ga. 431, 169 S.E.2d 340 (1969).
303. Siefferman v. Kirkpatrick, 121 Ga. App. 161, 173 S.E.2d 262 (1970).
304. 120 Ga. App. 844, 172 S.E.2d 848 (1969).
305. See text at note 188, supra.
306. 120 Ga. App. at 847, 172 S.E.2d at 851.

307. Wilkens v. Hester, 119 Ga. App. 389, 167 S.E.2d 167 (1969); Sancken Associates, Inc. v.

Stokes, 119 Ga. App. 282, 166 S.E.2d 924 (1969).
308. GA. CODE ANN. § 6-801 (Supp. 1969).
309. GA. CODE ANN. § 70-207(a) (Supp. 1969).
310. 119Ga. App. at 283, 166 S.E.2d at 926.

311. 119 Ga. App. 241,166 S.E.2d 604 (1969).
312. 224 Ga. 263, 161 S.E.2d 281 (1968).
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tried, specifically turned to § 46(b) of the CPA and held that the
condemnor's failure to request further instructions or to renew its
motion for mistrial did not prevent the court's consideration of the
alleged error where an earlier motion had been made.

In several cases the courts dealt with motions for directed verdicts and
for judgments notwithstanding the verdict ("judgment n.o.v.")
under § 50 of the CPA. The provisions of § 50 should also be read in
conjunction with various sections of the APA dealing with preservation
of error, reviewability, and relief, most notably § 2 3

3 (motion for a new
trial is not a condition precedent to appeal, and motion for judgment
n.o.v. is not a condition precedent for review of overruling of motion for
directed verdict)31

1, § 1631- (time for and granting of a new trial),
and § 18 31 (procedure for new trial and judgment n.o.v.).

In two cases, the court of appeals dealt with motions for directed
verdicts under § 50(a). In Taylor v. Buckhead Glass Co.,317 the court
held that plaintiff's motion for a directed verdict should have been
granted on the issue of liability. Putting to one side the broad question of
the power of courts to direct verdicts for the party with the burden of
proof,318 defendant argued that there is no authority for a partial directed
verdict. The court of appeals conceded that the express language
of § 50(a) does not refer to this, but noted that the former law 319 also
did not expressly provide for a partial directed verdict, yet Georgia
courts had consistently acknowledged the propriety of the grant of a
directed verdict on a single issue under it. This holding would seem to be
in accord with federal authority under Rule 50,30 although the Taylor
court cited no federal or non-Georgia authority. In Reiss v. Howard
Johnson's, Inc., 321 the court, without citing § 50(a), reversed the
direction of a verdict for defendant, stating:

On motion for directed verdict the evidence must be construed in its

313. GA.CODEANN. § 6-702 (Supp. 1969).
314. Applied in Taylor v. Buckhead Glass Co., 120 Ga. App. 663, 171 S.E.2d 779 (1969).
315. GA. CODE ANN. § 70-301 (Supp. 1969).
316. GA. CODE ANN. § 70-310 (Supp. 1969).
317. 120 Ga. App. 663,171 S.E.2d779 (1969).
318. Compare United States v. Grannis, 172 F.2d 507 (4th Cir. 1949), with Giles v. Giles, 204

Mass. 383, 90 N.E. 595 (1910). See generally Note, The Power of the Court to Determine Witness
Credibility: A Problem in Directing a Verdict for the Proponent of the Evidence, 107 U. PA. L.
REV. 217 (1958); Annot., 62 A.L.R.2d 1191 (1958). In Taylor, the court held that the pleadings of
the defendant, not withdrawn, contained binding judicial admissions that the collision was caused
by defective brakes, and no evidence of due care as to inspection or repair was offered.

319. GA. CODE ANN. § 110-104(Supp. 1969).
320. Cf. Lo Cicero v. Columbia Cas. Co., 268 F.2d 440 (5th Cir.), cert. denied, 361 U.S. 917

(1959).
321. 121 Ga. App. 119,173 S.E.2d 95 (1970).
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light most favorable to the adverse party in determining whether the
verdict is demanded. Whitaker v. Paden, 78 Ga. App. 145(1), 50
S.E.2d 774.3m

It should be noted that § 50(a) in contrast with Rule 50(a) of the Federal
Rules, purports to state in its last sentence a general test for the directing
of a verdict.

I n Georgia S. & Fla. Ry. v. Blanchard13 the court of appeals found no

error in denial of defendant's motion for judgment n.o.v., noting that it
did not appear that a motion for directed verdict was made at the close
of all of the evidence, as required by § 50(b) as a precondition to filing a
motion for judgment n.o.v. This case deals with the relationship between
these two motions, and not with when a motion for directed verdict can
be made, which is covered by § 50(a). Other cases during the survey
period involving § 50 were routine in nature, dealing with the power of
an appellate court under § 50(e) to order that a new trial be held.324

In 1969, the General Assembly added § 52 to the CPA, providing
that in non-jury trials the court shall file findings of fact and conclusions
of law.32 In 1970, the General Assembly amended § 52 to provide for
waiver, use of memorandum opinions, and to abolish the requirement in
actions involving only an uncontested divorce, alimony, or custody of
minor children situation.32 6

322. 121 Ga. App. at 120,173 S.E.2d at 96.
323. 121 Ga. App. 82, 173 S.E.2d 103 (1970).
324. Hemphill v. Simmons, 120 Ga. App. 823, 172 S.E.2d 178 (1969); Gandy v. Griffin, 120

Ga. App. 100, 169 S.E.2d 651 (1969). Seealso §§ 16 and 18 of the APA, GA. CODE ANN. §§ 70-
301,70-310 (Supp. 1969).

325. Ga. Laws, 1969, pp. 645, 646. See generally Beaird, Trial Practice and Procecure, Annual
Survey of Georgia Law, 21 MERCER L. REv. 105, 125-26 (1970).

326. Ga. Laws, 1970, p. 170. The General Assembly repealed section 52(a) in its entirety and
substituted therefor the following:

(a) Effect. In all actions in Superior Court tried upon the facts without a jury, except

actions involving only uncontested divorce, alimony and custody of minors, the court
shall find the facts specially and state separately its conclusions of law thereon and
judgment shall be entered pursuant to section 81A-158; and in granting or refusing
interlocutory injunctions the court shall similarly set forth the findings of fact and

conclusions of law which constitute the grounds of its action. Request for findings are not
necessary for purposes of review. Findings of fact shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the trial court to judge of
the credibility of the witnesses. If an opinion or memorandum of decision is filed, it will
be sufficient if the findings of fact and conclusions of law appear therein. Findings of fact
and conclusions of law are unnecessary on decisions of motions under Section 81 A- 112
or 81A-156 or any other motion except as provided in Section 81A-141(b). The
requirements of this subsection may be waived in writing by the parties. Provided, all
verdicts and judgments heretofore rendered in any uncontested divorce, alimony or
custody case without findings of fact and conclusions of law are hereby declared to be

legal and binding and of the same effect as if such cases had been rendered with findings
of fact and conclusions of law.



TRIAL PRACTICE AND PROCEDURE

H. JUDGMENTS

1. Form and Entry

Two cases during the survey period involved judgments in.multiple
claim or multiple party situations under § 54(b) of the CPA. In Davis
v. Roper,327 the court of appeals dismissed an appeal from the trial
court's order dismissing a third-party complaint. The court held that
under § 54(b) and federal authorities interpreting the comparable Rule
54(b) of the Federal Rules of Civil Procedure, such an order is not a final
judgment from which appeal may be had since the order is "subject to
revision at any time before the entry of judgment adjudicating all the
claims and the rights and liabilities of all the parties. ' 328 The court noted
that the trial court under § 54(b) could have made an express
determination that there was no just reason for delay and upon an
express direction for entry of judgment thereby rendered a "final
judgment" from which an appeal could be taken.3 9 Alternatively, the
trial court could have certified that its order was "of such importance to
the case that immediate review should be had," under § l(a)(l) of the
APA. 33 0 However, since the trial court did neither, the appeal was
premature. It is unfortunate and rather confusing to have these
alternative avenues open for immediate review. The determination really
should be the same in both cases, preferably that of § 54(b) of the CPA.
The present situation is one result of the broad provisions of the APA in
allowing the trial court virtually unfettered discretion in certifying
interlocutory appeals to the appellate courts and the latter no discretion
in whether to accept such.3' The court of appeals also dismissed the
appeal as premature in American Mut. Liability Ins. Co. v. Moore, 2

where the would-be intervenor appealed from the denial of his motion to
intervene. Again, there was no appropriate determination by the trial
judge under § 54(b) of the CPA and no certification under § I of the
APA.

Other appellate court cases dealt with § 54(c) and the demand for
judgment. 3

3 In Greene v. McIntyre,3u the court of appeals affirmed

327. 119 Ga. App. 442, 167 S.E.2d 685 (1969).
328. Id. at 443, 167 S.E.2d at 686.
329. The court of appeals erroneously referred to this process as "certification."
330. GA. CODE ANN. § 6-701(a)(I)(Supp. 1969).
331. See generally Reaves, Appellate Practice, A nnual Survey of Georgia Law, 21 MERCER L.

REV. 257,259-62 (1970).
332. 120 Ga. App. 624, 171 S.E.2d 751 (1969).
333. See also text and notes at notes 256-60, supra.
334. 119 Ga. App. 296, 167 S.E.2d 203 (1969).
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plaintiff's recovery for money had and received on a complaint based on
usury. The court, without citing § 54(c), observed that "[ulnder the

Civil Practice Act a plaintiff may sue on one theory and recover on

another. . . . assuming the evidence supported the latter theory." On
the other hand, in Goette v. Darvoe,38 the court held that the trial court

erred in dismissing the complaint merely because some of the prayers

may have requested relief to which plaintiff was not entitled. The court

noted that a motion to strike may have been proper, but not a motion to

dismiss and cited § 54(c) with respect to the role of the demand for

relief. Finally, in two cases,37 the court of appeals considered default

judgments and § 54(c), noting that with such, relief is limited to that

prayed for in the demand for judgment.
Three cases dealt generally with entry of judgment under § 58 of the

CPA. Two involved routine applications of the requirement that

judgments be in writing.338 In Bragg v. Bragg,3' the supreme court

phrased as the question before it:

[W]hether it was the intention of the legislature in enacting the Civil
Practice Act that the provisions of Section 58, relating to the time when
a judgment shall become effective, apply to the time within which an
appeal may be taken from a judgment of the court of ordinary.30

The court first noted that the CPA governs the procedure in all courts of

record in Georgia and that the court of ordinary is a court of record.

However, § 81 of the act makes it inapplicable to any special statutory

proceeding where there are specific conflicting rules. The court held that

the method and procedure by which the constitutional right of appeal to

the superior court from the court of ordinary is such a special proceeding

and governed by Ga. Code Ann. ch. 6-2 (Rev. 1964), which was never

expressly repealed by the CPA. Under chapter 6-2 the appellant is given

four days from the date of the judgment to appeal. Thus, the supreme

court found that the appeal, filed seven days after the date of judgment

(although perhaps no more than three or four after "'entry") came too

335. Id. at 298, 167 S.E.2d at 205.

336. 119Ga.App.320,166S.E.2d912 (1969).
337. Gardner v. Tarpley, 120 Ga. App. 192, 169 S.E.2d 690 (1969); Williams v. Stancil, 119

Ga. App. 800,168 S.E.2d 643 (1%9).

338. Addis v. First Kingston Corp., 225 Ga. 231, 167 S.E.2d 656 (1969) (enumerated error that

trial court erred in denying defendant's oral motion to dismiss cannot be considered because such

motions must be in writing (§ 7(b)), and the order granting or refusing the motion must be in

writing (§ 58(a)); Dunagan v. Sims, 119 Ga. App. 765, 168 S.E.2d 914 (1969).

339. 225 Ga.494,170S.E.2d29 (1969).
340. Id.at495, 170S.E.2dat3O.
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late. u ' Unfortunately, this sort of cavalier disregard for the substantial
merits of appeals does not stand as an isolated instance. The Georgia
appellate courts even more blantantly ignore the provisions and time
limits of the APA.342 Perhaps legislative action is to no avail in the latter
situation.3 43 But the decision of the supreme court in Bragg v. Bragg
indicates that it may be of avail here, both with respect to entry of
judgment and to providing a reasonable time in which to perfect an
appeal from a decision of the court of ordinary .344

2. Relieffrom Judgments; Enforcement and Stays

Several routine cases fell under § 60(a) of the CPA, which permits
collateral attack against judgments which are void on their face.4 5 These
decisions warrant no discussion here. Section 60(b) lists the only means
available for direct attack on a judgment in a civil proceeding. 3

4 These
means are motion for a new trial, motion to set aside, and complaint in
equity.

The detailed requirements and procedures for motions for new trial
are contained in Ga. Code Ann. tit. 70 (Rev. 1963). Section 60(c) of the
CPA merely provides generally that such motions "must be predicated
upon some extrinsic defect which does not appear upon the face of the
record or pleadings." Two cases during the survey period cited § 60(c)
but provided no elaboration. 37

341. Section 58 of the C PA, of course, does not provide for the time within which an appeal is to
be taken. The general provision for such is found in § 5 of the APA, Ga. Code Ann. § 6 -8 0 3(a)
(Supp. 1969), and is 30 days from entry of judgment. Section 58 does define "entry," however, and
conceivably if this definition had been applied in Bragg v. Bragg the result would have been
different, even using the four day time period.

342. See, e.g., Brown v. Brown, 225 Ga. 322, 168 S.E.2d 138 (1969); Powell v. Powell, 119 Ga.
App. 558, 167 S.E.2d 662 (1969). See generally Beaird, Practice and Procedure, Annual Survey of
Georgia Law, 20 MERCER L. REV. 181, 181-87 (1969).

343. See, e.g., Brackett v. Allison, 119 Ga. App. 632, 635-39, 168 S.E.2d 611, 614-16 (1969)
(Pannell, J., dissenting).

344. Ga. Laws, 1970, p. 679 (discussed supra note 20) did extend the CPA and APA to certain
courts below the superior court level. However, this extension does not go to courts of ordinary.
Consideration should be given to this further step, or at least to easing the overly restrictive four day
period from the date of the judgment for appeal from that court. It can be granted that the state has
a legitimate interest in the early and speedy termination of probate proceedings but this should be
weighed against the good faith claims of bona fide contestants.

345. Siefferman v. Kirkpatrick, 121 Ga. App. 161, 173 S.E.2d 262 (1970); Jenkins v.
Community Loan & Inv. Corp., 120 Ga. App. 543, 171 S.E.2d 654 (1969) (levy pursuant to
garnishment illegally issued by notary public); Hawes v. Bigbie, 120 Ga. App. 294, 170 S.E.2d 302
(1969) (not shown from record that Ga. Code Ann. § 3-116 (Rev. 1961) was complied with in
action against State of Georgia or official thereof acting in his official capacity).

346. See, e.g.. Gibson Products Co. v. Addison, 120 Ga. App. 37, 38, 169 S.E.2d 374, 375
(1969). Of course, appellate review is also available and could be considered a "direct attack."

347. Gibson Products Co. v. Addison, 120 Ga. App. 37, 169 S.E.2d 374 (1969) (loss on
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In Keith v. Byram, 4 8 the guardian brought a complaint in equity to

set aside a default judgment against his wards in an action for sales

commission. The guardian alleged that the default judgment was

rendered prior to the time of his appointment, when the wards were

adjudicated mentally incompetent, a state which existed during the

default proceedings. He further alleged that counsel for the wards at that

time was also unable to defend them due to his own illness and use of

alcohol and drugs, a fact of which the wards were unaware. The trial

court dismissed the complaint, but the supreme court reversed. In

particular, the court held that the present action was not barred by

counsel's failure to attack the judgment in the first proceeding under §

60(d) on the grounds of incompetency of the wards. While counsel filed

such a motion in the first proceeding, the ground of incompetency could

not have been raised in it, since it is not "a nonamendable defect"

appearing on the face of the record or pleadings.-u In another case,

during the survey period, the court of appeals also touched
upon §§ 60(d) and 60(e).3"

Two cases dealt with the three year statute of limitations of § 60(f).

In Barber v. Canal Ins. Co.,u1 the court of appeals allowed defendant

insurance company's motion in arrest of judgment (now a motion to set

aside) even though it was filed more than three years after entry of

default judgment for plaintiff. The court held that where the local court

rule stated that counsel and parties could rely upon its announcements as
to calendar and status and no announcement was made, there was a

nonamendable defect appearing upon the face of the record, and not

barred by the three year limit. The additional facts that the judgment
was double the amount of coverage and that plaintiff waited exactly

three years to enforce undoubtedly also influenced the court. Also, the

court of appeals held that the three year limitation does not run against a

minor during minority if title to the claim is in the minor and absent
appointment of a guardian ad litem.352

Other cases under § 60 merely involved routine applications
of § 60(g), dealing with relief as to clerical mistakes arising from
oversight or omission.3

notes and tapes not an "extraordinary case" so as to allow more than 30 days for filing under Ga.

Code Ann. § 70-301 (Supp. 1970)); Szekeres v. Walter E. Heller & Co., 120 Ga. App. 8, 10-1I, 169

S.E.2d 372, 373 (1969) (Whitman, J., concurring).
348. 225 Ga. 678, 171 S.E.2d 120 (1969).
349. Id. at 679, 171 S.E.2d at 122.

350. Hartford Accident & Indem. Co. v. Hale, 119 Ga. App. 565,168 S.E.2d 204 (1969).

351. 119 Ga. App. 738, 168 S.E.2d 868 (1969).
352. Outlaw v. Outlaw, 121 Ga. App. 284, 173 S.E.2d459 (1970).

353. Franklin v. Sea Island Bank, 120 Ga. App. 654, 171 S.E.2d 866 (1969); Temperature
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Section 55(b) permits the trial court, in its discretion and upon
payment of costs, to open a default any time before final judgment. The
grounds provided are (1) "providential cause preventing the filing of a
plea," (2) "excusable neglect," or (3) "where the judge, from all the
facts, shall determine that a proper case has been made for the default to
be opened. ' '  The court of appeals considered this section at length in
American Liberty Ins. Co. v. Sanders, 5 and held that the trial judge
erred in refusing to exercise his discretion to open the default. In the view
of the court, the trial judge took the position that he had no discretion.
Rather, the court held, the section expressly provides for such and it
should have been exercised where defendant did not learn of the
pendency of the action until it was in default due to failure of the
insurance broker through whom the policy issued and upon whom
service was made to forward process to defendant. At the time, two
related complaints were served upon the agent, and he allegedly thought
they were duplicates, and forwarded but one to defendant. The supreme
court granted certiorari and reversed the court of appeals.36 The court
held that under the allegations defendant's failure was not due to
"excusable neglect" within the language of § 55(b) and fell short of the
situation where the trial court would have discretion. The main authority
cited was Georgia case authority, interpreting the predecessor statute
to § 55(b).37

In Williams v. Lenderman,38 the court of appeals, without citing any
section of the CPA, affirmed the trial court's judgment in applying funds
collected from the judgment creditor through garnishment proceedings
first to the older judgment, and then pro rata to the next two having the
same date. A surety existed as to each judgment.

Finally, in 1970 the General Assembly amended § 62(a) of the CPA,
providing for automatic stays of ten days in the enforcement of
judgments upon the entry of the judgment. The amendment deleted the
first sentence of § 62(a) which so provides and substituted therefor:

Execution upon a default judgment and proceedings thereon may be
taken for its enforcement as soon as it is entered. 359

Control, Inc. v. Diversified Engineering, Inc., 120 Ga. App. 522, 171 S.E.2d 373 (1969); Israel v.
Joe Redwine Ins. Agency, 120 Ga. App. 14, 169 S.E.2d 347 (1969).

354. See, e.g., Hines v. Wingo, 120 Ga. App. 614, 171 S.E.2d 905 (1969).
355. 120 Ga. App. 202, 170 S.E.2d 249 (1969).
356. Sanders v. American Liberty Ins. Co., 225 Ga. 796, 171 S.E.2d 539 (1969).
357. Brucker v. O'Connor, 115 Ga. 95, 41 S.E. 245 (1902). The court also cited Jordan v.

Clark, 119 Ga. App. 18, 165 S.E.2d 922 (1969).
358. 121 Ga. App. 55, 172 S.E.2d 478 (1970).
359. Ga. Laws, 1970, p. 551.
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This amendment defies rational justification. In its apparent eagerness
to except default judgments from the automatic stay provisions, which

can be defended,360 the amendment apparently abolishes the automatic

stay provisions as to all other judgments. It is possible to interpret such

as surviving by negative implication, but this is a very strained reading.

If the General Assembly wanted to do this, why not simply add the

default judgment as a further exception to the automatic stay provisions,
as interlocutory and permanent injunctions and receivership cases are

now excepted? On the other hand, while the section may not have been

terribly important, 361 it would seem desirable to afford the losing party

and counsel some short period of grace in which to plan future strategy.

I. THE BINDING EFFECTS OF JUDGMENTS

I. Res Judicata; Collateral Estoppel

Only two cases during the survey period dealt with issues of res

judicata and collateral estoppel.362 Only one of these cases warrants any

discussion 3 In Daughtry v. Stubbs,2u the court of appeals, affirming,

held that a judgment in favor of defendant in the plaintiff's wife's former

action for the wrongful death of their son, where plaintiff was not a party

to that suit, was no bar to the plaintiff father's tort action against the

same party for damages for property damage, funeral expenses and loss

of services arising out of the same incident.

2. Law of the Case

Section 60(h) of the CPA clearly declares that "the law of the case

rule is hereby abolished." However, the Georgia appellate courts have

not uniformly agreed, 3" and the doctrine lingers (and in some cases

360. Where the other side is in default, further delay is hardly likely to serve any useful purpose

with respect to appeal or the like.

361. The provisions of the APA with respect to time for filing notice of appeal and supersedeas

[GA. CODE ANN. §§ 6-803, 6-1002 (Supp. 1969)] or motions for new trial or for judgment n.o.v.

[GA. CODE ANN. §§ 70-301, 70-3 10 (Supp. 1969), 81A-150(b) (1967)], are probably much more

important and pertinent.
362. This area is not covered by the CPA.

363. Mutual of Omaha Ins. Co. v. Morris, 120 Ga. App. 525, 171 S.E.2d 378 (1969), simply

held that a prior consent order in litigation involving the same subject and same plaintiff and

defendant is still binding and precludes further litigation.
364. 119 Ga. App.429,167 S.E.2d409 (1969).

365. See, e.g., Hill v. Willis, 224 Ga. 263, 161 S.E.2d 281 (1968). See generally Beaird, Trial

Practice and Procedure, Annual Survey of Georgia Law, 21 MERCER L. REV. 105, 131 (1970);

Beaird, Practice and Procedure, A nnual Survey of Georgia Law, 20 MERCER L. REv. 18l, 188-89

(1969); Comment, 5 GA. ST. B.J. 269 (1968).
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prospers 66) at present. The cases during this survey period reveal that it
is still very much alive. In some the doctrine was found not to apply3 7

but in all it was recognized as valid. In particular, the doctrine was
applied in the situation where a motion for a new trial was made, denied
and no appeal taken from the denial. The courts have followed the lead
of the supreme court in Hill v. Willis 368 in declaring that all issues
embraced in the motion are the law of the case and without merit and
cannot later be raised on appeal.369 Other cases have extended Hill v.
Willis to other sorts of trial court rulings from which no appeal is
taken.370 For example, in State Farm Mut. A uto Ins. Co. v. Wendler3

11

the court of appeals stated:

The trial judge overruled the plaintiff's motion for directed verdict
made at the close of the evidence. No exception was taken to this
ruling.37 2 Code Ann. § 81A-160 . . . provides, in certain
circumstances, for the abolition of the "law of the case" rule.
Nevertheless, as pointed out in Hill v. Willis, 224 Ga. 263, 268, 161
S.E.2d 28 1, the law of the case rule still pertains insofar as the appellate
courts are concerned where rulings of the trial judge are unexcepted to.
Thus, it might appear that insofar as questions pertaining to the
sufficiency of the evidence are concerned the law of the case was
established as to the evidence presenting ajury question.3sr

In other cases, Georgia appellate courts applied the law of the case
doctrine with respect to previous rulings in the case by that same court.'

366. See 20 MERCER L. REV. at 189.
367. See, e.g., Grantham Transfer Co. v. Hawes, 225 Ga. 436, 169 S. E.2d 290 (1969); Arnold v.

Citizens Bank, 121 Ga. App. 49, 172 S.E.2d 655 (1970); Kiker v. Hefner, 119 Ga. App. 629, 168
S.E.2d 637 (1969).

368. 224 Ga. 263, 161 S.E.2d 281 (1968). Seegenerally, Comment, 5 GA. ST. B.J. 269 (1969).
369. See, e.g., Goodyear Tire & Rubber Co. v. Johnson, 120 Ga. App. 395, 170 S.E.2d 869

(1969); Fett Developing Co. v. Garvin, 119 Ga. App. 569, 168 S.E.2d 212 (1969).
370. Burch v. Williams, 226 Ga. 10, 172 S.E.2d 417 (1970) (judgment of court of ordinary

setting fees for administration by attorney); O'Quinn v. State, 121 Ga. App. 231, 173 S.E.2d 409
(1970) (motion to dismiss); King v. Schaeffer, 119 Ga. App. 735, 168 S.E.2d 911 (1969) (where facts
on motion for summary judgment embrace more than one issue, decision against summary
judgment precludes readjudication of those issues not expressly ruled upon where the evidence is
substantially the same); Pendley v. Brooks, 119 Ga. App. 268, 166 S.E.2d 898 (1969); Ewing v.
Whitehead, 119 Ga. App, 72, 166 S.E.2d 769 (1969). It seems that the appellate courts are using the
term "law of the case" rather indiscriminately, often confusing it with failure to preserve error or
with failure to present alleged errors on appeal.

371. 120 Ga. App. 839,172 S.E.2d 360 (1969).
372. By "exception" it is hoped that the court meant not included in the enumeration of error

filed on appeal. Otherwise, the opinion poses additional difficulties with respect to § 46 of the C PA
and § 2 [GA. CODEANN. § 6-702 (Supp. 1969)] oftheAPA.

373. 120Ga. App. at 842,172 S.E.2d at 363.
374. See, e.g., Harp. v. Bacon, 225 Ga. 399, 169 S.E.2d 300 (1969); Martell v. Atlanta Biltmore

Hotel Corp., 120 Ga. App. 880, 172 S.E.2d 842 (1969); Singleton v. Rary, 119 Ga. App. 559, 167
S.E.2d 740 (1969).
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An example of this is found in Martell v. Atlanta Biltmore Hotel
Corp. 315 where the court of appeals held that its own earlier ruling on the
priority of two contracts in the earlier appeal of the same case
established the law of the case. When appellant urged a different
interpretation the court replied:

Assuming that what appellant states is correct, nevertheless the prior
ruling, whether right or wrong, is the law of this case and is binding on
the parties, the trial court and this court. [Citations omitted].

While the holding in this case on its previous appearance before this
court may be reviewed and overruled in another case, as between these
parties it must stand. [Citation omitted]. 3 7

It is submitted that it is just this sort of narrow-minded approach that
resulted in the adoption of § 60(h) and its attempted broad abolition of
the law of the case doctrine. 7

J. MISCELLANEOUS

On three occasions during the survey period the supreme court
considered injunctive and receivership proceedings under §§ 62 and 66
of the CPA. In Mar-Pak Michigan, Inc. v. Pointer,37' the court simply
affirmed the trial court's grant of summary judgment to defendant, in an
action by plaintiff, a non-resident corporation, for an injunction and
receivership. The court noted that creditors without a lien are not
ordinarily entitled to this special relief, and rejected plaintiff's argument
that the trial court's earlier grant of an interlocutory injunction operated
as the law of the case. The court did not cite the CPA. Subsequently, in a
later hearing on the same case,37' the court held that the trial court's
granting of a temporary restraining order to defendant Pointer, without
notice, on an unverified petition unsupported by affidavit, was improper
under § 65(b). On rehearing, the court noted that the requirements
of § 65(b) are jurisdictional and deny to a court the power to act other
than according to the specific provisions.3 8

0

Finally, in Mike Bajalia, Inc. v. Pike3 8
1 an action by an employer to

375. 120 Ga. App. 880, 172 S.E.2d 842 (1969).
376. Id. at 882-83, 172 S.E.2d at 844.
377. Compare Lincoln Nat'l Life Ins. Co. v. Roosth, 306 F.2d 110 (5th Cir. 1962), cert. denied,

372 U.S. 912 (1963). See generally Vestal, Law of the Case: Single-Suit Preclusion, 1967 UTAH L.

REV. I.
378. 225 Ga. 307, 168 S.E.2d 141 (1969).
379. Mar-Pak Michigan, Inc. v. Pointer, 226 Ga. 189, 173 S.E.2d 206 (1970).
380. Id. at 191,173 S.E.2d at 208-09.
381. 226 Ga. 131, 172 S.E.2d 676 (1970).
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enjoin a former employee from engaging in real estate business in
violation of restrictive agreements in the written contract of
employment, the supreme court reversed the trial court order denying
plaintiff an interlocutory injunction. The court recognized that
ordinarily such determinations are left to the discretion of the trial court
but stated that this is not so where the question to be decided is one of
law, as it found to be the case here.




