
TORTS
By HARDY GREGORY, JR.*

This article is divided into sections which do not necessarily reflect the
typical headings usually characteristic of the law of torts. Rather, the
sections are simply those into which the noteworthy cases naturally
arranged themselves. On reflection, it seems that this is the only way a
survey could logically be divided.

LONG ARM STATUTES

This section is certainly broad enough to go beyond the realm of the
field of torts. It is intentionally limited to that field.

In 1966, a particularly useful statute was enacted dealing with
jurisdiction over non-resident tortfeasors.' It would seem that the rather
simple situation such as where a resident of Alabama comes into
Georgia and negligently injures a resident of Georgia and then returns to
Alabama would come within the meaning of the statute. As a matter of
fact, this situation was already covered in the circumstance of one who is
a motorist, in the Non-Resident Motorist's Act. 2 The more difficult
question was whether or not the statute was meant to apply to a non-
resident who commits a tortious act outside the state, which inflicts
injuries within the state, the typical products liability situation. In other
words, where is a tortious act committed? In the place where the tortious
conduct occurs, or in the place where the injury results. Is there a tort
until there is an injury? The historical background paving the way for
long-arm type statutes generally is quite interesting, 3 and perhaps even
essential to a clear comprehension of the Georgia act.

* Member of the firm of Adams, O'Neal and Hemingway; B.S., United States Naval
Academy; LL.B., Walter F. George School of Law, Mercer University; Member of the Georgia
Bar.

1. GA. CODE ANN. §§ 24-113.1-118 (Rev. 1959).
2. GA. CODEANN. §§ 68-801-810 (Rev. 1967).
3. The familiar beginning point is Pennoyer v. Neff. 95 U.S. 714 (1877), which, of course, held

that a personal judgment was void if rendered by a court without jurisdiction over the defendant,
and that a court has no jurisdiction to render a personal judgment against a non-resident merely
because he owns property within the forum, and the court cannot acquire jurisdiction over a non-
resident defendant merely by serving process upon him outside the forum. This was basically the law
until International Shoe Co. v. Washington, 326 U.S. 310 (1945). Here the principle was established
that one who has certain minimum contacts with the forum is subject to the jurisdiction of that
forum even though he be not physically present therein. Then as the high water mark of these cases
was McGee v. International Life Ins. Co., 355 U.S. 220 (1957), which held that a non-resident
insurance company which sold one policy of insurance which was delivered in the forum state met
the minimum contacts requirement. It is generally considered that Hanson v. Denckla, 357 U.S. 235
(1958) was a slight retreat by the Supreme Court from the trend of International Shoe.
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In other jurisdictions, two views developed on the interpretation of
long-arm statutes as to whether or not they applied to the foreign
negligent-act situation. Illinois used the same language as did Georgia.
The highest court of the state determined that the language did include
the foreign negligent act with in-state injuries.' That court pointed to the
conflict of laws rule that a tort is committed where the last event took
place necessary to render the actor liable. Further, statutes of limitations
for torts are generally computed from the time injury occurs. New York
took a different approach.5 The statutory language used varies widely in
different jurisdictions. 6

O'Neal Steel, Inc. v. Smith7 held that the Georgia statute did not
apply to a situation where a nonresident committed a tortious act
outside the state causing injury within the state. On certiorari to the
Supreme Court of Georgia, the ultimate question was not reached when
the case became moot, s because of another opinion.9 Subsequently, the
General Assembly revised the statute'0 entirely so that it would appear to
apply to a limited number of foreign negligent-act situations but not to
be as broad as the rule in Gray. It is difficult to believe that any statute
or opinion which limits thejurisdiction of Georgia courts in tort cases to
any degree less than the absolute maximum permissible within the
tounds of due process of law, can be anything but beneficial to
nonresidents of Georgia at the unnecessary expense of Georgia citizens.

Of interest in the general area of long-arm statutes is the rule which
has now been clarified in Georgia, that her courts have jurisdiction where
two nonresident users of Georgia highways are parties litigant in a tort
action based on the negligence of the defendant arising out of a collision
on Georgia highways."

4. Gray v. American Radiator and Standard Sanitary Corp., 22 111.2d 432, 176 N.E.2d 761
(1961).

5. Longines-Wittnauer Watch Co.v. Barner and Reinecke, Inc., 15 N.Y.2d443,209 N.E.2d68
(1965). The New York position is stated in the following quote: "'The mere fact that a product
defectively manufactured and misleadingly labeled in one state is marketed and sold in another
cannot serve to change the place where the original tortious acts were committed or to create a new
tortious act." Id. at _ 209 N. E.2d at 8 1.

6. Vermont uses the language "commits a tort in whole or in part in Vermont against a resident
of Vermont." See Smythas v. Twinn State Improvement Corp., 116 Vt. 569, 80 A.2d 664, 665
(1951), citing Vt. Stats. 1947 § 1562. In New Jersey the only limitation is that jurisdiction over a
non-resident is limited to the bounds of due process of law. See Ronald v. Modell's Shoppers World
of Bergen County, Inc., 92 N.J. Super. 1, 222 A.2d 110 (1966).

7. 120 Ga. App. 106,169 S.E.2d 827 (1969).
8. Smith v. O'Neal Steel, Inc., 225 Ga. 778, 171 S.E.2d 519 (1969).
9. Bauer International Corp. v. Cagles, Inc., 225 Ga. 684, 171 S.E.2d 314 (1969).
10. Ga. Laws, 1970, p. 443.
II. Griffin v. Thomas, 120 Ga. App. 362, 170 S.E.2d437 (1969).
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FAMILY PURPOSE DOCTRINE

It is of significance that the Supreme Court of Georgia held within the
survey period that the rule of master and servant or principal and agent,
which has been modified and amplified and has come to be known as the
family purpose doctrine, is applicable to boats as well as to
automobiles." After all, as the court indicated, it is not whether the child
was using a car or a boat which matters, but whether the other tests of
the doctrine are present. It is hard to imagine how this step could
logically have been avoided once the issue was properly presented to the
court. It is but one more step in the general progression of vicarious
liability. Can it now be said that the doctrine cannot apply to a
motorcycle, an airplane, a firearm or even a golf club? It has been
suggested that the entire family purpose doctrine is but a partial step in
the direction of an ultimate rule which will hold the owner of such
devices liable for the negligent use thereof by one to whom the owner has
entrusted the object." In view of the large amount of litigation spawned
by the family purpose doctrine in an effort to define its limitations,"4 the
proposal of owner's liability would at least appear to allow room for
some simplification and would also be in line with the policy of placing
responsibility upon the party best able to bear and distribute the loss.

DOMESTIC ANIMALS

There were at least three decisions rendered during the survey period
which dealt with the tortious conduct of people with regard to the
keeping of domestic animals. 5 Each of these cases was on appeal from a
defendant's motion for summary judgment. That is exactly what one
would expect to find in view of the most difficult burden placed upon a
plaintiff to prove scienter on the part of the defendant keeper of the
animal. It is certainly reasonable that one keeping an animal ought not
to be held liable for injury done by the animal unless he has some reason

12. Stewart v. Stephens, 225 Ga. 185, 166 S.E.2d 890 (1969).
13. W. PROSSER, LAW OF TORTS 499 (3d ed. 1964).
14. Even the definition of the word "'family" has caused much litigation. See Robinson v.

Hartley, 98 Ga. App. 765, 106 S.E.2d 861 (1958); Levy v. Rubin, 181 Ga. 187, 182 S.E. 32 (1935);
Byant v. Keene, 43 Ga. App. 251, 158 S.E. 445 (1931); Mitchell v. Mullen, 45 Ga. App. 285, 164
S.E. 278 (1932); Samples v. Shaw, 47 Ga. App. 337, 170 S.E. 289 (1933); Wolfson v. Rainey, 51
Ga. App. 493, 180 S.E. 913 (1935). The question of ownership has caused some problems. See
Sledge v. Law, 113 Ga. App. 746, 149 S.E.2d 758 (1966). Permission is another problem area. See
Grahl v. McMath, 59 Ga. App. 247,200 S.E. 342 (1938).

15. Carr v. Young, 120 Ga. App. 464, 170 S.E.2d 834 (1969); Chandlerv. Gately, 119 Ga. App.
513, 167 S.E.2d 697 (1969); Caldwell v. Gregory, 120 Ga. App. 536, 171 S.E.2d 571 (1969).

1971]



MERCER LA W REVIEW

to believe the animal has a propensity to do harm. At the same time, it

must be realized that the injured person is saddled with a burden of proof

with regard to which all the facts are very likely known only to the

defendant. In addition, as living conditions become more crowded, it

would seem likely that a swing in the direction of strict liability for

damage done by domestic animals, somewhat akin to that applied in the

case of wild animals, would materialize. With these thoughts in mind,
the case of Caldwell v. Gregory" is by far the most interesting case noted

during the survey period. The complaint alleged that the dog bit a three

year old child in the backyard of the child's home. An ordinance was

alleged which required the owner of a dog to confine it to his own

premises. The defendant and his wife offered affidavits disavowing any

knowledge of the dog's propensity to bite or otherwise injure human

beings. Judge Evans pointed to an old Georgia Supreme Court case 7 and

to a somewhat more recent court of appeals case 8 for the rule that

scienter is not required where the animal is wrongfully in the place where

it does the mischief. It is interesting to speculate as to the ultimate

interpretation which might be given the phrase "wrongfully in the place

where it does the mischief." Suppose, for example, that there is no

ordinance requiring the animal to be kept on its owner's premises. One

case since Caldwell has held that a dog kept at an owner's place of

business who bites a customer is rightfully in the place where it does the

mischief.19 It is important to note that the rule announced above is

nothing more than an exception to the requirement of notice. It does not

bear on the issue of negligence. Professor Prosser contends that the basis

for this tort is not negligence at all but is strict liability. In Georgia, the

tort has generally been discussed in terms of negligence, but it has not

always been clear whether such negligence referred to the mere keeping

of a dangerous animal or whether the negligence must be found in the

manner in which the animal is kept. 0

PREMISES LIABILITY

Defects in real estate have produced a large amount of litigation over

personal injuries resulting from encounters by people with these various

defects. During the survey period, the cases cover the extreme from one

16. 120 Ga. App. 536, 171 S.E.2d 571 (1969).

17. Reed v. Southern Express Co., 95 Ga. 108, 22 S.E. 133 (1894).

18. Wright v. Turner, 35 Ga. App. 241, 132 S.E. 650 (1926).

19. Starling v. Davis, 121 Ga. App. 428, 174 S.E.2d 214 (1970).

20. Friedman v. Goodman, 124 Ga. 532, 52 S.E. 892 (1905).
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situation where a plaintiff fell down the side of a mountain, to the more
routine situation of a slip and fall on a slippery floor.

The Georgia courts adhere to the common law division of invitee-
licensee-trespasser with varying duties owed each category of visitor.
This approach has created what is probably one of the most confusing
areas of tort law in Georgia. The whole concept of the invitee-licensee-
trespasser division is now being questioned in some places because of the
confusion which it has tended to create.

The fall down the side of a mountain referred to above occurred in
Stone Mountain Memorial Association v. C.D. Harrington,2 which was
heard by the Supreme Court of Georgia upon the grant of certiorari to
the court of appeals. A family drove their car to a parking lot near
Stone Mountain, paid a fee of $2.00, and began a hike up the side of the
mountain, following a line painted on the surface of the rock. Just after
passing a shelter which was known as the "half-way-house", it began to
rain. The family decided to return to the shelter. On the way back, the
mother slipped on the rock made slippery by the rain and fell some 100
feet down the face of the mountain. Defendant's motion for summary
judgment was granted by the trial court. The court of appeals reversed.
The ratio decidendi of the court of appeal's opinion was that "[T]he true
ground of liability of the owner or occupier of property to an invitee who
is injured thereon is the superior knowledge of the owner of the existence
of a condition that may subject the invitee to an unreasonable risk of
harm." Because the decision was reversed in the Supreme Court of
Georgia, it is important to notice that the existence of a pitfall or
mantrap was apparently never contended. When the case reached the
supreme court, the basis of the reversal was that a 1965 act2 barred any
recovery under these circumstances. The act provides exceptions where
the owner charges a fee for the recreational use of the land and for the
willful or malicious failure to guard or warn against a dangerous
condition. It was held that the fee paid by this plaintiff was only a
parking fee and was not paid for the recreational use of the land. One
wonders if the results would have been different if a pitfall or mantrap
had been alleged. The Georgia courts have gone far in expanding the
definition of a mantrap.2 4

21. 225 Ga. 746, 171 S.E.2d 521 (1969).
22. Herrington v. Stone Mountain Memorial Ass'n, 119 Ga. App. 658, 168 S.E.2d 633 (1969).
23. GA. CODE ANN. §§ 105-403-409 (Rev. 1968).
24. Perhaps the extreme example of what can amount to a mantrap was found in Rollestone v.

Cassirer. 3 Ga. App. 161,59 S.E. 442 (1907). In this case the injured person was dead drunk and
went into a barroom to get himself some more whiskey. He staggered across the floor and clutched
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The typical slip and fall cases, as where one slips on a wet floor, were
numerous and generally applied settled principles of law. They will not
be covered in any detail in this article. One thread which commonly ran
through all such cases was the question of the contributory negligence of
the plaintiff. An interesting example was Flanagan v. Malsby. 25 Plaintiff
was a customer in a barber shop. He got out of the chair and slipped by
placing his walking cane on top of some hair on the floor in front of the
chair. Defendant filed a motion for summary judgment charging
plaintiff with knowledge that the hair was present. The court held that he
could not be charged with such knowledge as a matter of law.
Indications are that the court might have seen a difference if plaintiff had
been behind the barber's chair where hair is bound to be, as opposed to
in front of the chair where plaintiff was expected to walk. This whole
situation is somewhat akin to the typical assumption of the risk defense
raised where the plaintiff is walking in darkness. 26 Where a plaintiff left a
defendant's store carrying three bags of groceries and fell in a hole in the
driveway, it was a jury question whether her action in carrying the bags
barred a recovery.2

Summary judgment for defendant was upheld where a patron of
Sears, Roebuck and Company fell on an allegedly slick place on a
staircase. Some minor defects in construction of the steps were also
alleged.28 Again, where defects in a homeowner's carport were alleged, a
summary judgment for defendant was upheld. 2' The same result
appeared where a customer of a cafeteria fell due to water on the floor,
and it was shown that it was raining at the time.30 Ajury verdict in favor
of another eating establishment was upheld where plaintiff fell due to
some foreign substance, probably jello, on the floor .3 On the other side

at the edge of the bar. The bar was a huge, heavy thing which was not attached to the floor and

which was top-heavy and poorly balanced. It fell over on him and killed him. Such an object as this

unbalanced bar was held to be one of the things which may fairly be placed in the category of

mantraps.
25. 119 Ga. App. 474, 167 S.E.2d 739 (1969).
26. If ever there was a two-pronged problem, the situation of a plaintiff who is walking in the

darkness is it. He most certainly assumes some risk. See Hendricks v. Jones, 28 Ga. App. 335, III

S.E. 222 (1922); Hardigree v. Housing Authority, 107 Ga. App. 406, 130 S.E.2d 275 (1963). But it

is also true that a defendant's failure to illuminate in connection with some other defect can make

him liable. See Kreiss v. Altoona, Inc., 108 Ga. App. 427, 133 S.E.2d 602 (1963); Brown v.

Iocovozzi, 117 Ga. App. 693, 161 S.E.2d 385 (1968).
27. Werbin & Tenenbaum, Inc. v. Heard, 121 Ga. App. 147,173 S.E.2d 114 (1970).

28. Martin v. Sears, Roebuck Co., 120 Ga. App. 66, 169 S.E.2d 718 (1969).

29. Sellers v. Anderson, 120 Ga. App. 268, 170 S.E.2d 35 (1969).

30. Winters v. Morrison's Cafeteria, 121 Ga. App. 98, 172 S.E.2d 878 (1970).

31. Boatrights v. Rich's, Inc., 121 Ga. App. 121, 173 S.E.2d 232 (1970).
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of the ledger, it was held that an employee of a supermarket who said he
had swept the floor many times during the day because of problems with
beans falling on the floor raised ajury question on the issue of knowledge
of the dangerous condition.Y

MASTER AND SERVANT

Of interest in this section were two cases dealing with the topic of
"loaned servant". Georgia has recognized the general rule that one may
lend his servant to another for a particular employment, and the servant
will become the servant of the person to whom he was loaned, although
he remains as the general servant of the person lending him.3 3 In
determining liability for the negligent acts of a loaned servant, a fairly
definite set of rules has evolved to enable the court to determine exactly
when a servant becomes loaned. These rules concern the element of
control. This seems logical since by way of the doctrine of respondeat
superior, one master rather than another is about to be held liable for the
negligent act of the servant. The master who has control is in the best
position to prevent injury and damage from negligent acts. The three
elements necessary to establish a loaned servant have been held to be:
"(1) That the special master must have complete control and direction of
the servant for the occasion; (2) That the general master must have no
such control; (3) That the special master must have the exclusive right to
discharge the servant, to put another in his place or to put him to other
work ."3

In one of the decisions during the survey period,3 5 a driver for
Riverside, a trucking company, could not move a loading machine which
was mounted on his truck. He was at the brick company's yard to be
loaded. He asked an employee of the brick company to use his fork lift
to move the loading machine. In doing this, the truck driver was injured
when the brick company's employee caused the loading machine to fall
off the truck. The contention was made that the brick company
employee was on loan to the truck driver for this special task. There was
a contention made that it was a custom for the brick company
employees to move the loading machine when it could not be moved by
the truck driver. The case was appealed from a denial of a motion for
summary judgment. The court held that the allegation of a custom

32. Geiger v. Brooks Supermarket No.4, Inc., 119 Ga. App. 57, 166 S.E.2d 580 (1969).
33. Traveler's Insurance Co. v. Clark, 58 Ga. App. 115, 197 S.E. 650 (1938); Blakely v. U.S.

Fidelity, 67 Ga. App. 795, 21 S. E.2d 339 (1942).
34. Fulghum Industries, Inc. v. Pollard Lumber Co., 106 Ga. App. 52, 126 S.E.2d432 (1962).
35. Merry Brothers Brick and Tile Co., 120 Ga. App. 716, 171 S.E.2d 924 (1969).
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raised a jury question as to whether or not the brick company employee,
because of the custom, remained within the scope of his employment
with the brick company rather than assuming the status of a loaned
servant.

In another case,36 a hotel doorman whose duties were to unload

luggage, move cars, open doors of cars and maintain a ticket system for

stored vehicles, accepted the vehicle of a guest and was enroute to store

the vehicle when he injured a third party. The court held that the hotel

guest did not control the manner in which the car was stored but only the

result, that is, that it be stored and later returned to its owner. Here there
was no control at all which would have been necessary to establish a
loaned servant.

The well known rule that a servant's deviation from his employment
to undertake a mission all his own will relieve his master from the

obligations imposed by respondeat superior, while such deviation is in
progress, always gives rise to a case or two in any survey period. In one

situation, 37 the servant driver of an automobile was involved in a

collision on a street parallel to, but two blocks away from, his most
direct route. He lived on the parallel street but had not yet reached his
home at which he might have or might not have stopped. This deviation
was too slight to relieve the master. In another situation,3 the servant

driver was on the most direct route but testified that she was actually on

an errand of her own at that time. This evidence did not demand a
finding that a sufficient deviation had occurred to relieve the master. In

another case, 39 the employer prevailed on a motion for summary
judgment based on the employee's deviation. The employee was

furnished a vehicle which he used to travel over his territory of several

states. He was allowed to garage the car at his home. He was also
allowed to use it for his business or pleasure, but paid for the gasoline
and oil used on such occasions. On a Sunday morning the servant and

his wife used the car to attend a church where the servant preached a

sermon. The collision occurred on the way back to his home.
Probably the most hotly contested and most interesting of these type

cases was American Oil Co. v. McCluskey10 The servant had a pistol
which he carried for the dual purpose of defending himself and his

employer's money. He was in the process of cleaning this weapon when

36. Hotel Storage, Inc. v. Fesler, 120 Ga. App. 672, 172 S.E.2d 174 (1969).

37. Harnage v. Hail, 120 Ga. App. 12, 169 S.E.2d 345 (1969).

38. Lott v. Herrin, 120 Ga. App. 796, 172 S.E.2d 203 (1969).

39. Price v. Star Service & Petroleum Corp., 119 Ga. App. 171, 166 S.E.2d 593 (1969).

40. 119Ga. App. 475, 167 S.E.2d 711 (1969).
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the deceased was shot. The following quotable language was used by the
court:

The act of a servant may be within the scope of his employment, though
not done at the master's direction, or with his permission and even if his
master does not know the act is being committed. The test is whether
the act is done by the servant in connection with the master's business
and for the purpose of promoting the master's interest. It is not
necessary that the thing done be wise or even beneficial to the master,
provided the servant's purpose is to benefit the master. 4'

PROXIMATE CAUSE

If ever the factual situation in the Palsgrall decision were to be
duplicated, a mathematician would probably arrive at an astronomical
figure for the odds against the same circumstances occurring. An
entirely different, but almost as unlikely, situation occurred in Georgia
in Royal Frozen Foods Co. v. Garrett.43 A lady, the defendant, received
gasoline into her automobile. She then backed her vehicle into a gasoline
pump. The pump overturned, spilling gasoline onto the ground. The
gasoline then ignited and burned along the surface of the ground and set
fire to property owned by the two corporate plaintiffs. Apparently, there
was some contention that negligence of the fire department which came
to the rescue caused further spread of the fire with further damage. The
jury returned verdicts in favor of the defendant against both plaintiffs.
An interesting proximate cause analysis is contained in the opinion
which sought to determine if there was evidence upon which the verdicts
could have been based. One of the plaintiffs was the owner~of the
gasoline pump. There was some evidence that the pump was improperly
installed. Thejury could have found in favor of defendant on the basis of
this evidence coupled with the comparative negligence rule. This would
not apply to the other plaintiff who owned adjoining property. The court
found that there was no evidence from which the jury would be
authorized to find an inference that the defendant was not negligent in
backing into the pump. All of the contended independent intervening
causes were ruled out so that the defendant's verdict as to this plaintiff
was not authorized.

41. Id. at477, 167 S.E.2d at713.
42. Palsgraf v. Long Island R.R., 248 N.Y. 339, 162 N.E. 99 (1928).
43. 119 Ga. App. 424, 167 S.E.2d 400 (1969). The Supreme Court of Georgia reversed this case

by holding it erroneous to hold as a matter of law that the driver was negligent in backing into the
pump, but it did not discuss the question of proximate cause. Garret v. Royal Brothers Co., 225 Ga.
533, 170 S.E.2d 294 (1969).
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An interesting attempt to use lack of proximate cause was seen in
Henry Grady Hotel Corp. v. Watts.4" The negligence relied upon by
plaintiff was the failure of defendant to provide certain safety measures
in connection with the running of its swimming pool. Plaintiffs fourteen
year old child died in the pool. The defendant contended that death was
caused by the inhalation of vomitus and not from drowning; hence there
could be no proximate cause connecting defendant's negligence to the
death. The court held there existed a jury question as to whether
drowning was the cause of death and a verdict in favor of plaintiff was
allowed to stand.

Standard Oil Co. v. Harris4 was certainly noteworthy on the subject
of proximate cause, if for no other reason, than because of its source as a
reference to a long line of Georgia proximate cause cases and because of
the frankness of the opinion in regard to the nebulous nature of the
subject.

MISCELLANEOUS

Because of the intense public interest presently existing in the area of
abortion laws, Gaines v. Wolcott16 is a timely opinion, and one upon a
question of first impression in Georgia. The question was whether or not
an unmarried, minor plaintiff could recover damages in tort from a
chiropractor, whose negligence in performing a consensual illegal
abortion upon her, caused her personal injuries. The immediate
objection raised was that the plaintiff stood in pari delicto with the
chiropractor in violation of a criminal statute.' 7 However, Georgia
courts had held under the old criminal code that the female was not
guilty of the crime by her participation in the abortion.' 8 There is
another reason why the fact that a crime may be involved in an abortion
is not necessarily a bar to a tort action by the female. The theory which
bars a person engaged in an illegal act from such a recovery is that such
conduct is negligence per se. However, it still remains to be proved that
this negligence was the proximate cause of the injuries. The jury might
very well find that a female was negligent in permitting such an act to be

44. 119 Ga. App. 251, 167 S.E.2d 205 (1969).
45. 120 Ga. App. 768, 172 S.E.2d 344 (1969).
46. 119 Ga. App. 313, 167 S.E.2d 366 (1969).
47. GA. CODE ANN. §§ 26-1101 and 1102 (Rev. 1953). These sections have been changed and

are to be found at GA. CODE ANN. § 26-1201 (Rev. 1970). The opinion was based upon the old

code sections. A comparison of the old and the new would be called for before the results could be
relied upon in the future.

48. Gullatt v. State, 14 Ga. App. 53,80 S.E. 340 (1936).
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performed upon her, but could still find the sole proximate cause of her
injuries was the negligence of the abortionist in performing the act. The
fact that this plaintiff was a minor, and the bearing of that fact upon the
element of consent, was considered by the court. This case might not
stand upon all fours with a factual situation involving an adult. A
worthwhile reference to the public policy surrounding such a decision as
this is found in the opinion. One might argue that this approach would
tend to encourage females to more freely seek out abortionists and
produce more violations of our anti-abortion statutes. On the other
hand, as the court pointed out, abortionists will be further discouraged
from practicing their illegal acts because civil, as well as criminal,
sanctions will be the possible results of their endeavors. The Supreme
Court of Georgia granted certiorari in this case and upheld the view
taken by the court of appeals so as to firmly establish the rule in Georgia
on this subject which seems to produce a diversity of opinions in other
jurisdictions."

It would not seem to be a fulfillment of one's duty in surveying a
group of tort cases unless some reference was made to the unsatisfactory
situation concerning medical malpractice as a general area apart from
any connection with abortion as discussed above. In view of the virtual
impossibility of a patient securing adequate medical testimony to
substantiate a verdict in a medical malpractice case, it is hoped that
some relief may be provided by the courts as to methods of proof. No
indication was found of any such move during the survey period.W

The war against governmental immunity from tort liability continued
but at least one battle was lost.5' It was held that a school board which
rented an auditorium to a private dance school was performing a
governmental function because the auditorium was still primarily used
for civic and school functions although part of the time it was used by
the dance school. The requirement of giving proper notice to the
governmental authority was the successful defense relied upon in a suit
against a county for a defective bridge.52 Where a city attorney denied
the city's liability in his response to a letter written by plaintiffs
attorney, this operated to estop the city from denying the sufficiency of
such letter as constituting notice.0

49. Wolcott v. Gaines, 225 Ga. 373, 169 S.E.2d 165 (1969).
50. Pogue v. Hospital Authority of DeKalb County, 120 Ga. App. 230, 170 S.E.2d 53 (1969).
51. Smith v. Board of Education of Marietta, 119 Ga. App. 441, 167 S.E.2d 615 (1969).
52. Williams v. Lowndes County, 120 Ga. App. 429, 170 S.E.2d 750 (1969).
53. City of Atlanta v. Frank, 120 Ga. App. 273, 170 S.E.2d 265 (1969).
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STATUTES

In view of the large number of cases in recent years concerning injuries

sustained in encounters with glass doors and other glass structures, it is

interesting to observe that the General Assembly enacted legislation

requiring certain markings to be placed on such glass when used in

hazardous locations.4
High speed on our highways has brought about certain burdens which

have been placed on the slow movers. Any vehicle designed to be

operated at a speed less than 25 m.p.h. must bear certain markings.'-

Mortality tables for use in evidence to compute the value of the life of

a decedent and for other uses have been designated.-"
It has been made unlawful to operate a motor vehicle so as to create a

danger to persons and property zigzagging, gyrating, and spinning

around. This has been officially labeled "laying drags"."

54. Ga. Laws, 1970, p. 151.
55. Ga. Laws, 1970, p. 229.
56. Ga. Laws, 1970, p. 168.
57. Ga. Laws, 1970, p. 549.
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