
STATE AND LOCAL TAXATION

By WILLIAM L. HARPER* **

State and local tax collectors captured more funds last year than ever
with the new high being reported as 82.7 billion dollars. Sales tax
collections increased nationally by 14.4 per cent and property taxes
increased approximately 9.5 per cent.'

However, 1970 promises an economic slowdown and State collections
have failed to maintain the same growth rate previously enjoyed.
According to the Research and Information Office of the Georgia
Revenue Department, sales tax collections for May and June of 1970 fell
to approximately 4 and 6 per cent over the same months for the previous
year. These small gains were, of course, more than offset by the
increased cost of goods and services. These economic problems
prompted some new legislation in 1970 and will, undoubtedly, affect
future legislation and litigation.

PROPERTY TAX

The Georgia Constitution makes special classification of property
used as a homestead and authorizes tax exemption therefor.2

Two cases during the survey period involved a construction of this
exemption. The first was an attempt to have the homestead exemption
applied to the fair market value of the property rather than the assessed
value. This would, of course, increase the size of the digest as a whole
and result possibly in a lower tax rate which would benefit taxpayers
without homestead exemptions. The court of appeals citing an earlier
supreme court decision held that the homestead exemption should be
credited on the assessed value rather than the fair market value.3 The

* The opinions expressed in this article are not made by the author in his official capacity. The
article should be construed accordingly.
** Assistant Attorney General, Georgia Law Department; A.B. Emory University, 1955;

LL.B. Emory University, 1956; Member of the Georgia Bar.
I. The Atlanta Journal, August 5, 1970, at 18 D. Col. 3 (Blue Streak ed.).
2. GA. CONST. art. Vil, § I (4), GA. CODE ANN. § 2-5404 (Rev. 1948).
3. Kiker v. Pinson, 120 Ga. App. 784, 172 S.E.2d 333 (1969). This decision should put an end to

the tax war which Mr. Kiker was waging against the officials of Gilmer County, Georgia. Mr. Kiker
began his litigation in early 1967, complaining of the practice approved in this case and also seeking
100% assessments. The court of appeals noted here that this was "an example of the irresistible
force of law meeting the immovable object of custom, with the usual result." Kiker v. Pinson, supra
at 787, 172 S.E.2d at 335.

A declaratory judgment was denied Mr. Kiker involving similar questions and affirmed during
the survey period. Kiker v. Hefner, 119 Ga. App. 629, 168 S.E.2d 637 (1969).

The earlier cases are commented on in previous survey articles. See Harper, State and Local
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other case involved the homestead exemption and school taxes, holding
that a special 1953 constitutional amendment for Clark County
expressly waived the homestead exemption as to school purposes and

that such waiver would apply with respect to the increases in such

exemptions later passed for elderly taxpayers.'
Two cases involved the exemption of apartment type properties used

for elderly tenants and both were found to be properties operated by

institutions of public charity and thus exempt from taxation. 5 Both were

located in Fulton County, one being operated by the Georgia Baptist
Convention and the other by a corporation for elderly persons of the

Jewish faith. The court of appeals in both cases restated the rules with
respect to public charities. 6

A portion of the building operated by the Georgia Baptist Convention
was leased to a commercial tenant, but rather than deny the exemption

for this reason the court simply permitted that portion to be taxed.7 The

other facility was operated for elderly persons of the Jewish faith, and

the tax officials contended that this deprived them of the tax exemption
because they were not public. The court held that to be tax exempt it

must be purely charitable and public; however, it need not be open to the

entire public, that it is sufficient that it be open to the classes for whose
relief it was-intended.'

It is interesting to note that during the survey period a New York tax

exemption case reached the Supreme Court of the United States. The

petitioner complained that tax exemption for religious organizations,
even when such properties are used solely for religious worship, was

unconstitutional under the first amendment as an attempt to establish or

Taxation, 21 MERCER L. REV. 13 (1970); Harper, State and Local Taxation. 20 MERCER L. REv.

237,238 (1969); Sierk, State and Local Taxation, 19 MERCER L. REV. 182, 183 (1968).

4. Logan v. Davison, 225 Ga. 575, 170 S.E.2d 297 (1969). The court emphasized that an

additional homestead exemption for elderly taxpayers was not granted but merely an increase in the

amount of exemption.
5. Peachtree on Peachtree Inn, Inc. v. Camp, 120 Ga. App. 403, 170 S.E.2d 709 (1969); Central

Board on Care of Jewish Aged, Inc. v. Henson, 120 Ga. App. 627, 171 S.E.2d 747 (1969).

6. The court defined "'charity" substantially the same in both cases as follows: "A familiar

meaning of the word .. .is almsgiving, but as used in the law it may include substantially any

scheme or effort to better the condition of society or any considerable part thereof. Charity, as used

in tax exemption statutes, is not restricted to the relief of the sick or indigent, but extends to other

forms of philantropy or public beneficence, such as practical enterprises for the good of humanity,

operated at moderate cost to the beneficiaries, or enterprises operated for the general improvement

and happiness of mankind." (citations omitted) 120 Ga. App. at 409, 170 S.E.2d at 714; and 120

Ga. App. at 629, 171 S.E.2d at 749.
7. GA. CONST. art. VII, § I (4), GA. CODE ANN. § 2-5404 (Rev. 1948) is a portion of the

Georgia Constitution that is very poorly worded, but there appears to be a general intent to tax real
property not actually used for exempt purposes, even if the income is used for such purposes.
8. 120 Ga. App. at 629, 171 S.E.2d at 748.
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aid religion. The Court held that the grant of a tax exemption was not
the sponsorship of religion as the government did not transfer part of its
revenue to churches but simply abstains from demanding that the church
support the state.9

Georgia has indicated an interest in determining just what its citizens'
exemptions involve and whether they are uniformly granted and
administered. The General Assembly, at its 1970 session, passed two
laws in furtherance of such inquiry. The first requires local tax officials
to list the property within the county which is exempt and to state the
reason for such exemption.' 0 The second requires the State Revenue
Commissioner to examine the list of exempt properties and, if he believes
any to be taxable, he is to so advise the Board of Tax Assessors of the
county."

The Supreme Court of Georgia affirmed in September, 1969, the
dismissal of a tax suit where the petitioner had failed to tender the taxes
admittedly due." The two dissents coupled with onejustice concurring in
judgment only indicated some future change in the courts' attitude on
lack of tender as a bar to recovery. This change came with a significant
case 3 involving tender of taxes as a prerequisite to bringing an equitable
tax suit decided in January, 1970. The court in a full bench decision
overruled the case of Walker v. Burns' and others which had held that
tender of taxes must be made prior to the time they were due. The court,
noting that equity would not require a useless formality, stated that the
tax commissioner could not legally have accepted any payment.

Tax officials as well as taxpayers have procedural problems. County
boards of tax assessors are required by law to give taxpayers notice of
any change made in the taxpayer's assessment and they must do so
within five days of such change. Where such notice is not given, the
taxpayer may enjoin the enforcement of a tax fi. fa. based on such an
increase. 5 Not only was notice in this case not given within the five days,

9. Walz v. Tax Commission of City of New York, 397 U.S. 664 (1970).
10. Ga. Laws, 1970, p.641.
II. Ga. Laws, 1970, p. 642.
12. Allen v. Thomas, 225 Ga. 650, 171 S.E.2d 142 (1969). Here the tender was made after the

suit was filed and, even then, was not a valid tender because it was not made during business hours.
The record in this case shows that the taxes were due prior to the filing of the suit, other taxpayers in
the county had received their tax bills and some taxes had been collected. The digest for the county
had previously been approved by the State Revenue Commissioner.

13. Register v. Langdale, 226 Ga. 82, 172 S.E.2d 620 (1970). A more recent case involving this
question limits the effect of this decision. While not decided during the survey period, it should be
considered in view of the change made by the court in Register v. Langdale. This later case, with one
dissent, held that tender was required if suit was instituted after the taxes became due. Harding v.
City of Decatur, 226 Ga. 474, 175 S.E.2d 507 (1970).

14. 220 Ga.467, 139 S.E.2d 389 (1964).
15. Gilmorev. Curry, 225 Ga. 483, 170 S.E.2d 31 (1969).
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but when finally given the notice was simply mailed to the taxpayer. The

court held that the notice required by the act must be served on the

taxpayer, that only in case of a non-resident is the use of the mails

authorized. 6 Apparently few such notices are personally served, for the

General Assembly immediately amended the law to authorize mail

service of such notices. 17 Georgia Code Ann. § 92-6911 (Rev. 1961) as

amended authorizes either personal service, the leaving of a notice at the

taxpayer's residence or place of business, or by sending the notice by

registered or certified mail. Whenever notice is not given personally, the

notice must also be posted in front of the courthouse door.'8

Arbitration is a remedy generally available to a taxpayer that may

afford relief without so much of the inherent dangers involved in an

attempt to halt the entire revenue flow of a county. The court of appeals

held that the decision of arbitrators appointed under Ga. Code Ann.

§ 92-6912 (Rev. 1961) is final as to the assessment on which the

taxpayer shall pay taxes. The arbitrators must consider not only the

value of the property in question but also any custom employed by the

tax assessors in assessing similar property. 9 The court held that the tax

millage is to be applied to the amount found by a majority of the

arbitrators. 0  The General Assembly amended the law relating to

returning property for taxation so as to provide for an automatic
renewal of the previous return where there are no improvements or

additions. 2' Also, the interest charged on unpaid ad valorem taxes was
increased to nine per cent. n

A proposal was passed submitting to the people an amendment to the

constitution authorizing the exemption from taxation of "all property"
belonging to nonprofit corporations engaged in providing water and
sewage disposal.23

16. Id.
17. Ga. Laws, 1970, p. 580.
18. Not every notice mailed to a taxpayer is the official notice. Some tax assessors make

tentative changes and request the taxpayer's comment. After this proceeding, they make their final

decision and hopefully comply with the 5 day notice requirement. See Register v. Langdale, 226 Ga.
82, 172 S.E.2d 620 (1970).

19. Whitehead v. Henson, 119 Ga. App. 429, 167 S.E.2d 233 (1969).

20. Subsequent to the tax year involved in the Whitehead case above, the General Assembly

amended the law with respect to the finality of arbitration. The law now authorizes appeals from the

decision of the arbitrators under certain circumstances. See Ga. Laws, 1969, p. 94 2, and Hancock v.

Bd. of Tax Assessors of Harris County, 226 Ga. 570, 176 S.E.2d 102 (1970).
21. Ga. Laws, 19 7 0,p. 278 .
22. Ga. Laws, 1970, p. 446. The amendment did not refer to the 9% figure, but used the words

"at the highest legal rate provided by law." This was interpreted by the Attorney General to be 9%.

GA. BAR REP., Vol. VII, Op. Atty. Gen., p. 12, Aug. 1970.
23. Ga. Laws, 1970, p. 976. This exemption, should it pass, would exempt any and all property
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The State Auditor has in the past prepared the school tax digest for
purposes required in the minimum foundation program for education.
This is not directly related to state and local taxes, but the reports have
been used as evidence in court by taxpayers to prove the average tax
assessment ratio existing within a county. For this reason, it is important
for us to note that the General Assembly has directed that no study be
made in 1970 and amended the law with respect to such studies made
thereafter. In general, the amendment requires the Auditor to employ the
people necessary to make such a study, and to make it within the
Department of Audits, rather than contracting for such information
with an outside company. 4

SALES AND USE TAX

The Georgia Court of Appeals considered the contentions made by an
out-of-state newspaper publisher that Georgia could not tax his Georgia
sales and denied them. The publisher exploited the market here by
solicitation on a regular and systematic basis. The newspapers
distributed in Georgia comprised approximately one-third of the
company's circulation. The papers were delivered by independent
carriers who received the subscribers' payments directly. The publisher
did, however, use district supervisors who employed the carriers as well
as solicited new subscribers. The court held that it was not essential to
the jurisdiction of the state imposing the tax that the seller maintain a
local office and thus affirmed the lower court's summary judgment for
the State based on the use of the local agents.2 The taxable sale was held
to be the sale by the publisher to the independent carrier.

Motor freight carriers have developed in their business operations a
practice of using equipment that is owned by the operator. Many
different types of agreements have been used in the industry, including
lease agreements. Several such agreements were construed by the courts
during the survey period to be subject to the Georgia sales tax levy and,
because of the way they were drawn, the tax was imposed on the total
amount paid by the carrier to the owner-operator. The taxpayer had
attempted to deduct from the tax base an amount he attributed to driver
wages. The court held that, under these particular leases, such expenses

including downtown commercial holdings unrelated to the supply of water or sewage disposal. See
Hospital Authority of Albany v. Stewart, 226 Ga. 530, 175 S.E.2d 857 (1970).

24. Ga. Laws, 1970, p. 542.
25. Independent Publishing Co. v. Hawes, 119 Ga. App. 858, 168 S.E.2d 904 (1969).
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were incurred by the owner-lessor in order to make the leased property
more attractive and thereby obtain the larger rental amount. 26

Another case-involving a sales tax assessment actually dealt with the
nature of a suit for refund of taxes and would apparently apply to any
type tax. The court held that a suit for refund of taxes is based on the
theory of indebitatus assumpsit for money had and received with the
burden on the taxpayer to prove that the defendant holds money which in
equity and good conscience he has no right to keep. A taxpayer does not
establish his case by proving that the method of assessment was

erroneous. The taxpayer must prove his correct tax liability and that the

State has collected taxes in excess thereof.2Y
The General Assembly increased the number of sales tax exemptions

by adding fish food to the list,21 fares charged by urban transit systems,2

and piped water.3 Dealers who purchase equipment for resale under an
exemption certificate and who use the property while holding it for resale
to transport persons for hire are now permitted to pay the tax on such
transportation charges in lieu of a tax on the value of the property when
used for a purpose other than demonstration for sale.'

The General Assembly amended the provision dealing with

governmental exemptions from the sales and use tax by limiting the
exemption to those purchases made with appropriated government
funds.3 2 This may well involve constitutional questions concerning state
and federal relations.

OTHER TAXES

The Georgia courts construed the income tax provision which permits

special tax relief for owners of timber tracts and held that the owner who

leases such lands to another for timber purposes was entitled to capital

gains treatment of lease receipts even though the lessor did not retain
an economic interest in the timber cut by the lessee and federal tax
treatment of the payments would be at ordinary tax rates.3

26. Grantham Transfer Co. v. Hawes, 225 Ga. 436, 169 S.E.2d 290 (1969).

27. Hawesv. Smith, 120Ga. App. 158, 169S.E.2d823 (1969).
28. Ga. Laws, 1970, p.460.
29. Ga. Laws, 1970, p. 16. The Governor had previously suspended the collection of this tax

under the apparent authority of GA. CODE ANN. § 40-205 (Rev. 1957). Ga. Laws, 1978, p. 385. He

also suspended the collection of the tax on the sale and use of the Holy Bible and Testaments. Ga.

Laws, 1970, p. 388.
30. Ga. Laws, 1970, p. 2 5 4 .
31. Ga. Laws, 1970, p. 595.
32. Ga. Laws, 1970, p. 631.

33. Superior Pine Products Company v. Hawes, 119 Ga. App. 201, 166 S.E.2d 620 (1969),
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Other developments with respect to income taxation were
amendments to the Act. The definition of gross income was amended so
as to exclude amounts up to $3,000.00 received as retirement income
under Federal Civil Service Retirement Law by persons who are 65 years
of age or olderYm

The "Current Income Tax Payment Act" was amended so as to
require employers withholding taxes to remit the funds withheld on a
monthly basis.3

The Supreme Court of Georgia held that in order to levy a tax on
occupations or businesses there must be statutory or constitutional
authority. The Home Rule Amendment does not authorize additional
forms of taxation. The court here found that, although the ordinance
was designated as a regulatory measure and the charges called for were
designated as license fees, in fact they were taxes imposed without
authority.36

affirmed on writ of certiorari, Hawes v. Superior Pine Products Co., 225 Ga. 392, 169 S.E.2d 126
(1969). Note, however, that, while this construction will be available for individual taxpayers, the
Georgia income tax law was amended in 1969 with respect to corporate income tax.

34. Ga. Laws, 1970, p. 155.
35. Ga. Laws, 1970, p. 107.
36. Richmond County v. Richmond County Business Ass'n, Inc., 225 Ga. 568, 170

S.E.2d 246 (1969).
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