REAL PROPERTY
By

RONALD C. LINK*

More than 100 decisions affecting the law of real property were
handed down during the survey period. None were quite as unique as the
bad vibration emanating from California after Lou Gottlieb, bassist for
a defunct folk trio called the Limeliters and now an elder statesman of
the Woodstock Nation, in a moment of revelation deeded his commune
to God, only to find that under California law He was not an entity
capable of holding legal title.' Nevertheless, some old principles were
extended to new situations; others were distinguished; and some new
ones were established. Distillation of the cases did not yield any common
element or elements, and this survey was written to consist of what the
term suggests a comprehensive view of those decisions which should be
called to the attention of the practitioner. Where the area involved was
believed to be somewhat obscure, an effort was made to place the
decision in context; in some cases, reference was made to last year's
survey for background.
The goal of law reform, where needed, was not sacrificed, and the
author did not hesitate to criticize poor decisions, nor to praise good
ones. As with last year's cases, the opinions did not always give as full
discussion as the reader seeking guidance would desire.
The most significant changes in the law of real property were made by
the General Assembly, and for that reason legislation is treated first.
The judicial decisions then are classified under the headings of rights in
land, conveyancing, and landlord and tenant.
I.

LEGISLATION

In contrast to the 1969 session of the General Assembly, the 1970
session enacted several important statutes affecting real property.
Perhaps the most "relevant" bill in the Age of Ecology was the Coastal
Marshlands Protection Act of 1970,2 which emerged with surprising
support after a year's controversy and compromise. Georgia's 3 500,000
* Assistant Professor of Law, University of Georgia School of Law. B.A., University of
Illinois, 1961; M.A., University of California (Berkeley), 1962; J.D., University of Illinois, 1965.
Appreciation is expressed to Mr. H. Tucker Marshall, third-year law student, University of Georgia
School of Law, for research assistance in the preparation of this survey.
I. See NEWSWEEK, June 30, 1969, at 79.
2. Ga. Laws, 1970, p. 939. See Abbott, Some Legal Problems Involved in Saving Georgia's
Marshlands, 7 GA. ST. B.J. 27 (1970).
3. The term is not used in its proprietary sense, as denoting ownership by the State; there is
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acres of salt marshes are, the ecologists tell us, highly fertile breeding
grounds for shrimp, oysters, crabs and commercial fish, as well as
valuable protectors of the beaches from erosion and sedimentation.,
5
Concern over possible industrial exploitation of the marshes led to the
introduction in 1969 of House Bill 212, which would have established a
state agency to police marshlands development. A watered-down version
of the bill, requiring merely that those altering the marshes first prove
clear title, narrowly passed the House but was held in committee in the
Senate. The 1970 session saw the Senate re-write and strengthen the bill,
and the House ultimately agree to the Senate changes, resulting in the
Marshlands Protection Act.6 As finally passed, the Act declares that use
of the marshlands should be balanced between "protection of the
environment on the one hand and industrial and commercial
development on the other." The marshlands are empirically defined in
terms of flora and tide-elevation range. A seven-member Coastal
Marshlands Protection Agency, consisting of three representatives of
7
agencies oriented toward conservation, three representatives of agencies
8 and the Attorney General, is created as an
oriented toward business,
autonomous division of the State Game and Fish Commission to oversee
development of the marshlands. No person may "remove, fill, dredge or
drain or otherwise alter" any coastal marshlands without a permit from
the Agency, issued after application and notice to adjoining landowners.
In passing upon the application, the Agency must consider the public
interest, which is deemed to be affected by: (1) unreasonably' harmful
dispute over whether the marshes are owned by individual grantees or by the State. The Attorney
General, in a position paper, has asserted that the original land grants from the King of England
gave title only to the high-water mark. Atlanta Journal, Mar. 13, 1970, at 12-A, cols. 6-8.
4. Athens Banner-Herald, Feb. 8, 1970, at 8 (Classic Scene). The marshes also provide
recreation and open space. Id.
5. In 1968 Kerr-McGee Corporation sought to lease portions of the marshes from the State to
mine phosphates. After several stormy public hearings, the State Mineral Leasing Commission
rejected the offer. Atlanta Journal, Mar. 13, 1970, at 12-A, cols. 7-8.
6. Atlanta Constitution, Feb. 10, 1970, at 6-A, cols. 1-2. The personalities and position shifts
involved in passage of the Act make interesting reading.
7. The State Game and Fish Commission, the Ocean Science Center of the Atlantic [a Georgia
commission created in 1967 to develop an oceanographic research complex, to establish marine
resources extension centers and to develop plans for utilization of coastal and offshore resources, see
GA. CODE ANN. ch. 43-13 (Supp. 1969)] and the Water Quality Control Board.
8. The Coastal Area Planning and Development Commission and the Department of Industry
and Trade. The author does not mean to suggest that the interests of conservation and business
necessarily are mutually exclusive.
9. The term "unreasonable" is nowhere defined. As the preamble to the Act recites that use of
the marshlands should be balanced between conservation and industrial development, one may
expect that immediate economic benefits from development would be a factor to consider in
determining reasonableness, although the text of the Act in no place mentions development as a
factor to be considered.
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obstruction of navigational water; (2) unreasonably harmful erosion,
shoaling or stagnation; and (3) unreasonable interference with
conservation of marine life, wildlife or other natural resources, including
water and oxygen"O supply. Any person who is aggrieved by any final
order of the Agency" has a right to a hearing conducted pursuant to the
Georgia Administrative Procedure Act. 2 Enforcement is to be provided
by agents of the State Game and Fish Commission, who are to make
reasonable inspections of the marshlands to ascertain violations. Also,
the superior court of the county in which the land lies is given jurisdiction
to enjoin violations at the suit of any person. Violation of the Act
constitutes a misdemeanor. 3 Finally, the Act does not apply to public
roads and utilities, nor to agencies of the United States charged by law
with the responsibility of keeping rivers and harbors open for
navigation."

Three other acts also dealt with topics of public concern. Probably the
most important was a bill to make blockbusting illegal. The terms of the
bill' 5- make it "unlawful for any real estate agent or real estate broker to
induce or attempt to induce, for profit, any person to sell or rent his
dwelling by the use of representations that a person or persons of a
particular race, color, religion or national origin, have bought or rented,
or are planning to buy or rent a house, apartment or other abode in the
neighborhood."" Violation of the act is punishable as a misdemeanor 7
and by revocation of the broker's license for five years.
The second act is a product of the conflict between the State's usury
laws and the high interest rates of the recent inflationary economy. The
general ceiling on interest rates, which dates back to the Nineteenth
Century, is eight percent." In 1969, the legislature amended the code to
allow interest rates up to nine percent on real estate loans." This
provision was then amended during the 1970 survey period2 0 to provide
10. Oxygen is produced by photosynthesis as the marsh grasses grow.
I1. Presumably this includes not only a person denied a permit, but also an unhappy neighbor
of a person granted a permit.
12. GA. CODE ANN. tit. 3A (Supp. 1969).
13. Misdemeanors are punishable by a fine not to exceed $1,000 or imprisonment for a term not
to exceed 12 months, or both. GA. CODE ANN. § 27-2506 (Supp. 1969).
14. Presumably this includes the Corps of Engineers, 33 U.S.C.A. §§ 540-41 (1970), which
has been criticized frequently. See Wall Street Journal, Jan. 6, 1970, at 1, col. 6.
15. Ga. Laws, 1970, p. 721.
16. Id. (emphasis added).
17. GA. CODE ANN. § 2 7 - 2506 (Supp. 1969).
18. GA. CODE ANN. § 57-101 (Rev. 1960).
19. GA.CODEANN. § 57-101.1 (Supp. 1969).
20. Ga. Laws, 1970, p. 174.
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that amounts paid to the lender by persons other than the borrower shall
not be taken into account in the calculation of interest.
The final controversial topic considered by the legislature was
Georgia's dispossessory warrant procedure, which has been under attack
2
as unduly harsh on the impoverished tenant. ' Under the old procedure, a
landlord could summarily dispossess a tenant simply by demanding
possession, being refused, and presenting an affidavit to the judge, who
issued a warrant directing the sheriff to deliver possession.,, The tenant
could prevent his ouster only by presenting, within three days after
service,2 3 a counter-affidavit and a bond with good security for the
2
amount recoverable if he should lose the trial. The issue would then be
tried in the superior court,2 5 and if the tenant lost the judgment was
6
required to be for double the rent due. The 1970 legislation,2 perhaps in
response to sustained attack on the old procedure, replaces the old law
with new procedures which put the tenant in a much better defensive
position. After service of process, the tenant has a minimum of five days
in which to answer, and his answer may be written or oral. He need not
post a bond to obtain a hearing. If upon trial the tenant loses, he is liable
only for the rent due. In addition to the foregoing changes which may be
related to the old procedure, the 1970 legislation adds some new twists. If
trial is not had within 30 days, the tenant must pay into court the rent
due after the suit commenced plus the rent originally claimed (or furnish
an affidavit that the rent was paid to the landlord). If the landlord loses,
he is liable for "all foreseeable damages shown to have been caused by
his wrongful conduct." All in all, the new procedure seems fairer to the
tenant, although it must be kept in mind that the proceeding should be a
benefit from a quick, inexpensive
summary one; both parties
28
dispute.
the
of
determination
The remaining legislation was of routine interest. Section 67-1307 of
the code2 9 provides that the right of a grantor (of property to secure a
21. See State v. Sanks, 225 Ga. 88, 166 S.E.2d 19,prob.juris.noted, 395 U.S. 974 (1969); Link,
Real Property. 1969 Survey of Georgia Law, 21 MERCER L. REV. 267, 307 (1969) [hereinafter cited
as 1969 Surveyl. The constitutionality of the procedure has, to date, withstood challenge. C.
Simmons v. West Haven Housing Authority, 394 U.S. 957 (1969).
22. GA. CODE ANN. §§ 61-301-302 (Rev. 1966).
23. Id. § 61-306.
24. Id.§ 61-303.
25. Id. § 61-304.
26. Id. § 61-305.
27. Ga. Laws, 1970, p.968.
28. See ABF MODEL RESIDENTIAL LANDLORD-TENANT CODE 74, 83 (Tent. Draft 1969)
(emphasis added).
29. GA. CODE ANN. § 67-1307 (Rev. 1967).
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debt) 30 to a reconveyance upon complying with the contract shall not be
affected by claims attaching to the grantee's property. This section was
amended to provide that such a reconveyance, in the event of prior death
of the grantor, shall be effective to vest title in the grantor's heirs,
personal representatives or successors in title, as their interests may
appear.' Other legislation provided for the establishment of irrevocable
trust funds by cemeteries offering perpetual care of graves, 32 for the
inventorying of real property owned by the State, 33 and for the
establishment of procedures to be followed by the State Properties
Control Commission in selling or leasing State property.3 4 The
homebuyer suffering from the tight mortgage money market may obtain
some relief from an act exempting single family residential home loans
guaranteed by the FHA, VA or other federal agency, from the Georgia
Real Estate Board Act.3 5 This means that State Retirement System
funds may be invested in such loans without the supervision of the
Georgia Real Estate Investment Board.3 6
Finally, four constitutional amendments were approved for
submission to the voters in the November 1970 general election. These
amendments would (1) increase the homestead exemption of disabled
veterans from $10,000.00 to $12,500.00,31 (2) extend the homestead
exemption to property, the legal title to which is vested in one or more
owners, or a fiduciary, if the exemption is claimed by one or more
owners, heirs or beneficiaries who reside on the property, 8 (3) authorize
the General Assembly to exempt from all ad valorem taxation the
property of non-profit hospitals and nursing homes, 3' and (4) declare
that the building, financing and modernization of housing are public
purposes and authorize the General Assembly to create a Georgia
Housing Finance Authority to further such purposes. 0
30. Georgia in effect follows the title theory of mortgages. A conveyance of realty to secure a
debt passes title to the grantee until the debt is fully paid. Thus, the grantee has a fee simple subject
to the condition subsequent of repayment by the grantor. See GA. CODE ANN. § 67-1301 (Rev.
1967).
31. Ga. Laws, 1970, p. 176. Quaere: whether the necessity of probate could be avoided as to
such property.
32. Id. at 472.
33. Id. at 672.
34. Id.at 713.
35. Id.at 340.
36. SeeGA. CODE ANN. § 40-2803(b) (Supp. 1969).
37. Ga. Laws, 1970, p. 996.
38. Id. at 1049.
39. ld. at 1035.
40. Id. at 1143.
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RIGHTS IN LAND

PrivateRights

Appellate Jurisdiction

The Georgia Constitution grants exclusive appellate jurisdiction to the
supreme court in specified classes of cases, among them all cases
respecting title to land and all equity cases .4 During the survey period,
several cases appealed directly to the supreme court were sent from the
supreme court to the court of appeals on the sole ground that no question
of title or equity was involved .42 The most important of these was Bodrey
v. Bodrey,4 3 which turned on the difference between statutory partition
and equitable partition. In Bodrey, the petitioner brought a statutory
partition action under § 85-1504 seeking division in kind, and
apparently coupled this with an alternative application for sale and
division of the proceeds under § 85-1511. The superior court ordered a
sale, and the order was appealed to the court of appeals, which
transferred the case to the supreme court on the theory that the case was
one in equity. The supreme court in Bodrey disagreed and returned the
case to the court of appeals, since there was neither an equitable petition
for an accounting (no usual petition having been filed calling for
summons, process and service) nor a petition alleging that the statutory
proceeding was inadequate. Thus Bodrey reflects the difference between
statutory partition," which is regarded as an action at law (even though
sale and division of the proceeds is permissible)," and equitable
partition, which (obviously) is regarded as an action in equity (even
41. GA. CONST. art. VI, 2(4), GA. CODE ANN. § 2-3704 (Rev. 1948). See 1969 Survey at
267, 275 n-56, 282 n.95, 293 n.144, 298 n.176.
42. Outlaw v. Outlaw, 225 Ga. 317, 168 S.E.2d 163 (1969) (petition to set aside allegedly
excessive grant of a year's support does not involve title to land); Johnson v. Mutual Fed. Say. &
Loan Ass'n., 225 Ga. 245, 167 S.E.2d 653 (1969) (appeal from directed verdict in action to restrain
foreclosure on a note and security deed did not allege error as to equitable issues so no question of
equity is involved). Cf. Carswell v. Scott, 225 Ga. 798, 171 S.E.2d 499 (1969) [action for damages
for injury resulting from dispossessory warrant and countersuit by defendants claiming trespass by
plaintiff show a basic dispute over title, giving the superior court exclusive original jurisdiction, as
the constitution gives the superior courts exclusive original jurisdiction in cases respecting title to
land and equity, GA. CONST. art. VI, § 4(1), GA. CODE ANN. § 2-3901 (Rev. 1948)].
43. 225 Ga. 822, 171 S.E.2d 614 (1969). Cf. Barber v. Dunn, 225 Ga. 134, 166 S.E.2d 572
(1969) (during the period in which widow has sole control of year's support property, a child who
has an interest in the property has no right to partition, even after reaching majority); McKenzie v.
Blanks, 225 Ga. 204, 166 S.E.2d 886 (1969) (existence of uncontroverted recorded quitclaim deed
from appellant to appellee in partition suit renders appeal moot).
44. Statutory partition is governed by GA. CODE ANN. §§ 85-1504-1515 (Rev. 1970).
45. GA. CODE ANN. § 85-1511 (Rev. 1970). Division in kind is preferred in the statutory
action. See GA. CODE ANN. § 85-1504 (Rev. 1970) (editorial note).
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though it is somewhat regulated by statute). 6 One may, of course,
wonder why the statutory action is not regarded as an equitable one
when sale is ordered; the answer appears to be that the statutory
proceeding does not require the petitioner to obtain summons, process
and service on his co-owners,4 7 which is such an unfairness as to keep the
case from being one in equity, or at least from living up to the equitable
procedures.
Bodrey is significant because it appears to clarify a frequentlylitigated issue. The court of appeals relied on three cases, but the
supreme court distinguished two" and disapproved its own opinion in the
third, Cates v. Duncan." Cates was defective because it held "that equity
has jurisdiction of a purely statutory partition case merely because the
application pays for an accounting,"0 there must be, in addition, filing
of a suit and summons and process.
Be that as it may, Bodrey raises two troublesome questions. First, in
view of the substantial amount of litigation produced by the statutoryequitable partition dichotomy,5 ' is it worth continuing the two separate
procedures? The rule that equity will not assume jurisdiction where the
remedy at law is adequate12 should not be so sacred as to block needed
reform, such as a consolidated partition proceeding. Second, in view of
the substantial amount of litigation produced over the question whether
the supreme court or court of appeals has appellate jurisdiction, it may
be inquired whether preservation of the right of direct appeal to the
supreme court in certain cases is worth the litigation engendered.
Perhaps the reason for the direct appeal provision is a feeling that certain
46. See generally I AMERICAN LAW OF PROPERTY § 4.92, at 558 (Casner ed. 1952) [hereinafter cited as ALP]; 2 id. § 6.21, at 94; 1969 Survey at 268-69.
47. GA. CODE ANN. § 85-1504 (Rev. 1970) states that "any one of [the] common owners may
apply" for partition. The applicant must, however, give the other co-owners 20 days' notice of his
intention to apply for partition. GA. CODE ANN. § 85-1506 (Rev. 1970). On the other hand,
§ 85-1511 dealing with sale seems to contemplate service, as it refers to "either one of the parties
in interest," GA. CODE ANN. § 85-1511 (Rev. 1970), and it would seem logical to expect that
service be made to notify a party in interest that he is in fact affected.
48. Hill v. McCandless, 198 Ga. 737, 32 S.E.2d 774 (1945) (the answer sought an equitable
accounting); Mills v. Williams, 208 Ga. 425,67 S.E.2d 212 (1951) (the petition was one under GA.
CODE ANN. § 37-301 (Rev. 1962) with prayer for process, partition and accounting). It is
somewhat difficult to ascertain the distinguishing facts from the reported opinions.
49. 181 Ga. 686, 183 S.E. 797 (1936).
50. 225 Ga. at 823, 171 S.E.2d at 615 (emphasis supplied by the court). The court in Bodrey
noted that the result of Cares was correct because jurisdiction was supportable on the ground that
title to land was involved.
5I. See, e.g., Gifford v. Courson, 224 Ga. 840, 165 S.E.2d 133 (1968), treated in 1969Survey at
268-69. Partition at law is obsolete in most jurisdictions. 2 ALP § 6.21, at 94.
52. E.g., GA. CODE ANN. § 37-102 (Rev. 1962).
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cases are more important than others, or perhaps that court of appeals
judges are inferior to supreme court judges. As to the former, it would
seem that many of the direct appeal cases are not as important as they
once were; for example, land no longer is the principal form of wealth, so
cases respecting title to land may be of less relative importance than in
the Nineteenth Century. As to the latter, this writer's limited experience
suggests that court of appeals judges are at least as competent as their
supreme court brethren; in any event, an appeal lies if the court of
appeals decision is unsatisfactory.
2.

Estates

Towns v. Walters3 was a classic future interests case. In it the testatrix
devised a life estate to her husband and directed that upon his death or
remarriage, the property be divided equally among her two daughters,
Leslie and Mamie, provided that ". . . in case either of my heirs die
without bodily issue" that their portion revert to my estate and be turned
over to the surviving heir." In 1918, testatrix's husband and her
5
daughter Leslie conveyed to the other daughter Mamie by quitclaim
deed all their interest in the subject property. In return Mamie
quitclaimed to the husband and Leslie all of her interest in another
parcel, the exchange being for the purpose of dividing the estate. The
husband died in 1922 and the grantee daughter, Mamie, died without
bodily issue56 in 1952, survived by her husband as sole heir. The grantor
daughter, Leslie, died in 1967, leaving two children as heirs. The
administratrix of Leslie's estate brought an action to establish title to the
subject property, contending that the interest Leslie purported to convey
in 1918 was not a present, interest and hence was not transferable by
quitclaim deed. Thus when Mamie died first, without bodily issue, her
interest passed to Leslie under the terms of testatrix's will.
The first problem presented in Towns was the nature of the interests
created in the daughters by testatrix's will. The court held that Mamie
was devised a vested remainder subject to divestiture upon her death
without bodily issue. The provision, that in case of death of a daughter
without issue the property be turned over to the surviving heir, created an
executory devise, giving Leslie a contingent future estate which would
53.
54.
55.
56.

225 Ga. 293,168 S.E.2d 144 (1969).
Emphasis added.
Emphasis added.
This is the court's phraseology. Apparently no children were ever born to Mamie.
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vest upon the divesting of the prior estate, provided she survived
Mamie.57
Assuming Leslie had an executory devise, the second problem was
whether it was alienable before it vested in 1952. The general rule is that
such interests, being mere expectancies, are not transferable. However,
the common law allowed release of such interests to the holder of the
defeasible fee, with resulting merger and vesting of a fee simple in the
present holder; so the third problem was raised, namely whether Leslie
had given a release of her interest. The court said that the modern
quitclaim deed is descended from the common law release, and found in
the language of "remise, release and forever quitclaim" a clear intention
by Leslie to release her future interest.
The other estates cases involved not the nature of the estate but
various ancillary issues, such as whether a sale of an estate for years was
''a sale of this property" within the meaning of the instrument in
question. It was held not to be a sale of the property as the ordinary
signification of the words is sale of a fee simple.5 8 Another issue was
whether a possibility of reverter may be proved by hearsay under § 38311,59 which allows, "[h]earsay evidence of declarations of deceased
persons as to ancient rights . . . to prove matters of public interest in
which the whole community are supposed to take interest. . . ." In view
of the historical reasons for the exception, the court in Marietta v.
Glover" refused to extend it to proof of a reverter interest. Finally, in
Smith v. Smith,6 the court held that litigation over a deed did not toll a
time limitation in a condition subsequent divesting the grantee of
ownership if he did not make specified payments to the grantor's family.
3.

Easements

The easement cases generally followed settled principles. For example,
Georgia Power Co. v. Gibson 2 reiterated the code provision6 that
prescriptive title to an easement is governed by the same rules as
prescriptive title to land." In addition to the applicability of general
57. See generally 5 ALP § 21.53, at 222; 1 REDFEARN, WILLS & ADMINISTRATION IN
GEORGIA §§ 170, 174 (3d ed. J. Jackson 1965); SIMEs, FUTURE INTERESTS § 98, at 199 (2d ed.
1966).
58. Murrahv. First Nat'l Bank, 225 Ga.613, 170 S.E.2d 399 (1969).
59. GA. CODE ANN. § 38-311 (Rev. 1954).
60. 225 Ga. 265, 167 S.E.2d 649 (1969).
61. 119 Ga. App. 803, 168 S.E.2d 878 (1969).
62. 226 Ga. 165, 173 S.E.2d 217 (1970).
63. GA. CODE ANN. § 85-409 (Rev. 1970).
64. The case also involved GA. CODE ANN. § 85-413 (Rev. 1970), which states that
prescription shall not run against an unrepresented estate, provided the lapse does not exceed five
years. Thus prescription begins to run after five years.
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prescription rules, several specific rules are provided in chapter 85-14,
which deals with easements." Tribble v. Mayor & Aldermen of Forsyth"
involved § 85-1401, which provides that a right of private way over
another's land may arise from prescription by seven years' uninterrupted
use through improved lands. The court held that public use 7 of Tribble's
alley for more than seven years was insufficient to create prescriptive
title; more was required, namely keeping the alley open and in repair.6 8
Another case in this area, Jordan v. Ridgdill," involved a private way.
Under chapter 83-1 of the code, any person who owns landlocked real
estate may, by following prescribed procedures, condemn an easement of
access not to exceed 20 feet in width,7 0 paying compensation therefor.7
Even if the easement has not been condemned 7 2 when a road has been
used as a private way for at least one year the owner of the land over
which it passes may not close it without first giving common users of the
way 30 days' notice in writing, so that they may have a chance to make it
permanent. 73 In absence of such notice, the users may petition the
ordinary, for removal of the obstruction. 74 However, according to
Jordan, the way claimed must not vary from the location originally
appropriated.
4.

Covenants

Three important covenant cases were decided during the survey
period, two of them involving considerations of public policy. The most
economically important of these was Gas Light Co. v. Georgia Power
Co.,71 a battle between two utilities. The power company sold land to a
65. Prescription cases not involving easements are treated in this survey at § ll, C.5, infra.
66. 225 Ga. 204,167 S.E.2d 142 (1969).
67. The court assumed sub silentio that GA. CODE ANN. § 85-1401 (Rev. 1970) could be used
to create an easement in the public, although the reference in the statute to a "right of private way"
suggests that it applies only to acquisition of easements by individuals. Cf. Jackson v. Chatham
County, 225 Ga. 641, 170 S.E.2d 418 (1969), which assumed that GA. CODE ANN. § 85-1403 (Rev.
1970) (providing for abandonment or forfeiture of easements by nonuser) applied to abandonment
of public road easements, despite the existence of GA. CoDE ANN. § 95-207 (Rev. 1958) (which
provides specific procedures for discontinuance of old roads).
68. The court also held that mere use by the public did not amount to an express or implied
dedication of the property to public use.
69. 120 Ga. App. 63, 169 S.E.2d 675 (1969).
70. GA. CODE ANN. § 83-101 (Rev. 1970).
71. Id. at § 83-106.
72. Jordan v. Ridgdill, 120 Ga. App. 63, 169 S.E.2d 675 (1969).
73. GA. CODE ANN. § 83-114 (Rev. 1970).
74. Id.at § 83-119.
75. 225 Ga. 851, 171 S.E.2d 615 (1969).
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developer, subject to a restrictive covenant that all dwellings constructed
on the property should use electricity for all appliances. The developer
incorporated the covenant in his deeds to purchasers, 6 and a sign was
erected at the entry to the subdivision with the notation "Total Electric
Homes." Undaunted, the gas company solicited customers and began
construction of a gas main. The power company sought and obtained an
injunction against the gas company, but on appeal the supreme court
held the covenant unenforceable as contrary to public policy. The court
reasoned that imposition of the total electricity condition on some
customers, while no restriction was imposed on others, was contrary to
the company's duty to serve all members of the public similarly situated
impartially.
The result of Gas Light is defensible, although the court's rationale
seems weak. In analogous cases involving covenants not to engage in a
business which would be in competition with the covenantee, other
jurisdictions have refused to allow the burden to run with the land
because the covenant tends to create a monopoly, and the monopoly
argument is applicable to the Gas Light case. The court's rationale is
open to cavil; from the standpoint of the power company's duty to
supply power impartially, the company would seem to be supplying
power to all who request it (whether voluntarily or involuntarily). In
effect, the court imposes a duty not to supply power where it is not
willingly requested, which differs from a duty to supply power.
The other public policy case was McKinnon v. Neugent,7 s in which a
set of residential covenants running for twenty-five years was challenged
as violative of the rule against perpetuities.79 Relying on an earlier case,
76. Thus avoiding any question of whether the burden of the covenant ran with the land. Cf.
Johnson v. Myers, 226 Ga. 23, 172 S.E.2d 421 (1970). See Bialkin & Bohannan, Covenants Not to
Establish a Competing Business-Does the Benefit Pass? 41 VA. L. REV. 675 (1955); 2
ALP § 9.13, at 373.
77. 2 ALP § 9.13, at 373 nn. 36, 43, 44. Of course, the cases are distinguishable on the ground
that they involve the running of the covenant with the land (where monopoly would be continued),
not the enforceability between covenantee and covenantor, but this distinction would seem to affect
only the period of the monopoly. Further, covenants restricting use have been struck down where
unreasonable, 26 C.J.S. Deeds § 162(3) (1956), and the real inquiry should be the reasonableness
of the covenant in light of area, duration, the covenantee's interest and the public interest. 5
POWELL, REAL PROPERTY § 678, at678 n. 15 (1968).
78. 225 Ga. 215,167 S.E.2d 593 (1969).
79. GA. CODE ANN. § 85-707 (Rev. 1970). The specific dispute was over whether a mobile
home violated restrictions drafted with conventional housing in mind. In contrast to last year's
survey case, Lawrence v. Harding, 225 Ga. 148, 166 S.E.2d 336 (1969), 1969 Survey at 271-72, the
plaintiff did not contend that a mobile home, per se, violated the restrictions. For the validity of a
perpetually-renewable lease under the rule against perpetuities, see Seaboard Coast Line R.R. v.
Adcock. 119 Ga. App. 812, 168 S.E.2d 606 (1969).
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Reeves v. Comfort," the court briefly stated that the rule deals with
estates in land and the vesting of estates and does not relate to covenants
restricting the land to certain uses. Of course, the fundamental question
is why the rule does not relate to covenants, since they seem to be
interests in property. Reeves gives no guidance on this point, but cases
from other jurisdictions reason that even if covenants are regarded as
interests in property, they do not violate the rule because (1) they are
"designed primarily to make the land more marketable and, on the
whole, alienability is likely to be furthered by permitting them," 8' (2) the
rule is concerned only with remoteness of vesting and not with
duration; 82 and (3) the covenantee may at any time release the covenant.,
The covenant in McKinnon also was challenged as void under § 29301 of the code,M which provides that "covenants restricting lands to
certain uses shall not run for more than 20 years in municipalities which
have adopted zoning laws, nor in those areas in counties for which
zoning laws have been adopted." The issue was whether the twenty-five
year covenant was totally void, or merely unenforceable after twenty
years. The court adopted the latter construction without citation of
authority.
The remaining covenant case, Johnson v. Myers, 85 involved the
perennial problem of whether the burden of a covenant runs with the
land. The owners of adjoining property entered into a contract by which
various residential restrictions were placed on the plaintiffs' property.
Later the plaintiffs sold an interest in the property to a third person,
thereby raising the question of whether the defendants could enforce the
contract restrictions against the plaintiffs' grantee. The supreme court
held that there was no privity of estate between the plaintiffs and the
defendants, as the defendants had neither bought nor sold any interest in
the plaintiffs' land, so the covenants were merely personal and not
enforceable against the plaintiffs' grantee. This case appears to be a
correct application of settled dogma.8
80.
81.

172 Ga. 331, 157 S.E. 629 (1931).

82.

SIMES &SMITH, FUTURE INTERESTS § 1246,at 165 (2ded. 1956).
5 POWELL, REAL PROPERTY § 775 (1968).

83.
84.

20AM. JUR. 2dCovenants § 183(1965).
GA. CODE ANN. § 29-301 (Rev. 1969).

85. 226 Ga. 23, 172 S.E.2d 421 (1970).
86. See 2 ALP § 9.11. The privity requirement has been criticized many times, but almost all
jurisdictions retain it. Id.
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Creditors' Rights

1. Mechanics' Liens
The survey period resulted in four cases on mechanics' or
materialmen's liens, all of them decided by the court of appeals. In order
to make good his lien, the mechanic or materialman must record his
claim within three months after the completion of his work or the
furnishing of his material.87 Cases involving a claim of lien for material
furnished have held that recording within three months from the delivery
of the last item of material in a running account satisfies the statute as to
all items furnished."' Two cases turned on this principle. In Downtowner
oJ Atlanta, Inc. v. Dunham-Bush, Inc.," the court refined it to require
that the recording be done within three months of the furnishing of the
last lienable material. Thus, if the last material furnished is not lienable"
and the last lienable material was delivered more than three months
prior to recording, the lien is not timely recorded.
The other "running account" case was Sears Roebuck & Co. v.
Superior Rigging & Erecting Co.," which involved application of the
"materials furnished" cases to materialmen furnishing primarily labor.
In that case, Superior was the subcontractor to erect an incinerator on
Sears' property, which involved furnishing substantial labor and
equipment and a nominal amount of material. Superior filed its claim of
lien more than three months after the last day for which any charge for
labor or equipment time was made, and Sears contended that the
materials cases should control, making Superior's filing not timely. The
court said that while Superior maintained a record resembling a running
account, it was more than a mere supplier. The question, as the court
saw it, was at what point in time did completion of Superior's work
occur? As there was evidence that work was done after the last charge for
time, a jury question was presented as to when the work was completed. 2
Assuming that the mechanic or materialman files his claim properly,
GA. CODE ANN. § 67-2002(2) (Supp. 1969).
88. Sears Roebuck & Co. v. Superior Rigging & Erecting Co., 120 Ga. App. 412, 414, 170
S.E.2d 721,722-23 (1969), and cases cited therein.
89. 120 Ga. App. 342, 170 S.E.2d 590 (1969).
90. The last material in Superior Rigging was not lienable because the contractor returned it;
the materialman has no claim of lien against the landowner unless the material is used in the
improvement itself for the benefit of the owner.
91. 120Ga. App. 412, 170 S.E.2d 721 (1969).
92. On other issues, the court held that charges made for use of equipment (e.g., welding
machines and cranes) were nonlienable items and that inclusion of nonlienable items with lienable
items did not defeat the entire claim.

87.
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Ga. Code Ann. § 67-2001(2) (Rev. 1967) prescribes that the lien
attaches unless the landowner shows that the lien has been waived in
writing or produces an affidavit of the contractor "that the agreed price
or reasonable value thereof has been paid." 9 3 Short & Paulk Supply Co.
v. Dykes94 gave a sharp lesson to the draftsman of the contractor's
affidavit. In that case the contractor's affidavit recited that the
landowner had paid the full contract price, that the contractor had
appropriated the full contract price to the valid claims of materialmen,
that all such payments were made prior to the recording of any liens, and
that the affidavit was made pursuant to § 67-2001(2). The court noted,
first, that the "agreed price or reasonable value thereof" refers not to the
contract price between landowner and contractor but to the price agreed
upon between the contractor and the materialman. 5 The defect in the
affidavit then was held to be the failure to swear that all outstanding bills
for labor and materials had been paid, even though the contractor swore
that he appropriated all funds paid to him by the owner to the payment
of bills for labor and materials.
In addition to filing his claim of lien within three months, the
materialman must foreclose on it within twelve months." At this stage
the owner may defend by showing (a) that the full contract price has
been paid to the contractor and (b) that the contractor disbursed those
funds to materialmen at a time when they were entitled to, but had not,
filed any claim of lien. 97 Thus, in the Dykes case the chance existed that
the contractor's affidavit (together with an affidavit submitted by the
owner), while insufficient to prevent the attachment of the lien, might be
sufficient to prevent its foreclosure. Again, however, the affidavit was
defective-this time because it made unsupported conclusory allegations
9s
that payments were made, without giving supporting facts.
Payments made by the contractor to the materialman were also raised
93. GA. CODE ANN. § 67-2001(2) (Rev. 1967).
94. 120 Ga. App.639,171S.E.2d782 (1969).
95. The statute is ambiguous on this point, and the court cited no authority in support of its
conclusion. The court did reason, however, that if the owner had paid the contract price between
himself and the contractor he would have ample evidence of the payment and would not need the
contractor's affidavit. Nevertheless, the court's interpretation of the statute seems somewhat
inharmonious with its later statement that the owner may establish a complete defense to
foreclosure by showing full payment of the contract price and disbursement of the same to
materialmen. I f such a showing is a complete defense to foreclosure, why should it not be a complete
defense to attachment of the lien?
96. GA.CODE ANN. § 67-2002(3) (Supp. 1969).
97. 120Ga.App.at642-43,171S.E.2dat786.
98. Also, the arithmetic of the alleged payments raised serious doubts as to the affiant's
credibility, creating an issue for the jury.
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as a defense to foreclosure in Dye v. Turner Concrete, Inc." The
contractor had several accounts with the plaintiff materialman on
variousjobs, among them a balance due of $602 for material supplied to
the defendants' property. The contractor gave the materialman a check
for $400, of which $203 was credited to the defendants' job, but the
check bounced. Later the contractor's wife drew a check for $400 on her
own account, but the payment was not credited to the defendants'job. In
a suit to foreclose the materialman's lien, the defendants relied on
Williams v. Willingham-Tift Lumber Co.,'10 which held that in a
multiple account situation it is incumbent on the materialman to find
out to whose account payments should be credited and that failure to do
so constitutes a waiver of the materialman's rights against the
landowner (but not the contractor). The court limited Willingham-Tift
to its facts which showed that the contractor paid, to the materialman,
from the amount he gotfrom the owner a sufficient amount to pay in full
for all'0 ' the owner's materials and that the materialman had
appropriated the money so paid to a general account against the
contractor. Lacking in Dye was evidence that the money paid by the
owners to the contractor was misappropriated, since the money paid the
materialman came from the private funds of the contractor's wife. 02
Thus the court places on the owner the risk of seeing to the correct
application of his payments.
2.

Security Interests

Generally, settled principles were followed in the cases involving deeds
given to secure debt. The most interesting of the cases was Drake v.
Barrs,13 which touched aspects of security deeds, merger and adverse
possession. The security deed question was the applicability of Ga. Code
Ann. § 67-1308 (Rev. 1967), which provides that title to real property
given to secure a debt shall revert to the grantor at the expiration of
twenty years from the maturity of the debt unless the grantee takes
prescribed steps to renew the debt, to a security deed executed before the
effective date of the statute, 1942. The court followed precedent which
99. 119 Ga. App. 78,166 S.E.2d 773 (1969).
100. 5 Ga. App. 533,63 S.E. 584 (1909).
101. Emphasis added by the court.
102. Even assuming arguendo the applicability of Willingham-Tift to the $400 payment, the
court said that the evidence still showed a balance due on the account, and where the proof
authorizes a verdict in some amount in the plaintiff's favor, the defendant's remedy is a motion for
new trial, not the motion he made for judgment notwithstanding the verdict.
103. 225 Ga. 597,170 S.E.2d 684 (1969).
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held that the statute did not apply retroactively because it would impair
the obligation of contracts. Thus, prior law governed and allowed
exercise of the power of sale so long as the debt remained unpaid,
regardless of whether the evidence of the debt was barred by the statute
of limitations.
The merger question l" arose in Drake from the following sequence of
conveyances: (1) the grantor gave a security deed to the bank; (2) the
bank transferred the security deed to the grantor's wife; and (3) the
grantor gave a deed to his wife, subject to his life estate. It was contended
that the security title acquired by the wife merged with her title acquired
by deed, extinguishing her power of sale under the security deed, but the
court reasoned that no merger resulted because the grantor's life estate
and his wife's security interest were not in the same person. The court
seemingly ignored the wife's remainder interest under the last deed and
the question whether the security interest merged into it.
The adverse possession'05 issue arose when the wife contended that,
despite some earlier deeds to other grantees, she had maintained adverse
possession for more than seven years under color of title of deed. The
court held, however, that as remainderwoman, her adverse possession
did not begin until the death of the life tenant, which was less than seven
years before the lawsuit.
Other security deed cases involved exercise of the power of sale.
Kouros v. Sewell 6 reaffirmed the general rule that a bona fide purchaser
for value at a judicial sale will be protected, 07 even in equity, unless the
sale price is grossly inadequate and is connected with fraud, mistake,
misapprehension, surprise or other circumstances which tend to bring
about such inadequacy, to the injury of parties interested. However, the
facts that the sale price was 3% of the value of the property and that the
attorney for the grantee informed the grantor by letter of a sale date
different from the actual date of sale were held sufficient to authorize a
09
verdict setting aside the sale.10 Holcomb v. Approved Bancredit Corp.
held that in a suit to enjoin exercise of a power of sale, the plaintiffs
104. See GA. CODE ANN. § 85-710 (Rev. 1970). Merger by deed is treated in detail
at § Il.C.I,infra.
105. See GA. CODE ANN. § 85-407 (Rev. 1970). Adverse possession is treated in detail
at § III.C.5,infra.
106. 225 Ga.787,169S.E.2d8l6(1969).
107. The defrauding grantee is, of course, liable to the grantor for damages suffered.
108. Cf. Smith v. Taylor, 120 Ga. App. 389, 170 S.E.2d 752 (1969). [Where evidence failed to
show that advertisement of foreclosure sale gave correct date of sale, the trial court did not err in
overruling motion for summary judgment. See GA. CODE ANN. § 37-607 (Supp. 1969)].
109. 225 Ga. 271,167 S.E.2d 655 (1969).
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offer to pay whatever an accounting might show to be due was not a
sufficient unconditional tender, relying on the maxim that he who seeks
equity must do equity." 0
C.

Public Rights

I.

Zoning
Common parties in zoning controversies are homeowners seeking to
preserve their single family residential neighborhoods from debasement,
both aesthetic and economic, by commercial development or
construction of multiple-family dwellings. Arrayed against the
homeowner, as he sees it, are unscrupulous developers and corrupt local
government officials.
Several of these battles were fought during the survey period, and the
homeowners lost most of them. One decision, however, did give the
homeowners cause to rejoice. In Residential Developments, Inc. v.
Mann"' subdivision homeowners and their civic association brought a
class action against the subdivision developer for failure to uphold
prepurchase representations. They alleged that the developer represented
to purchasers that the remaining lots in a portion of the subdivision
would be developed for single family residential purposes, that the
developer subsequently made several attempts to have the property
rezoned to apartment and commercial use, that the homeowners resisted
such attempts, that after such resistance agreements were made by the
developer not to seek rezoning of the property, and that the developer
again was seeking to have the property rezoned. The court held that the
homeowners' complaint stated a cause of action"' for damages" 3 but
was not sufficient to authorize the grant of an interlocutory injunction.",
Perhaps the most striking defeat for the homeowners came in
Crawford v. Brewster,"I in which a city councilman's vote to rezone was
attacked as illegal because of personal interest. The councilman was
110.

§ 37-104 (Rev. 1962).
225 Ga. 393, 169 S.E.2d 305 (1969).
112. The court did not discuss the homeowners' theory in any detail, although proof of the oral
representations to purchasers would seem to be subject to possible parol evidence, Statute of Frauds
and merger by deed infirmities. The developer's representations, however, were also alleged to have
been an express inducement to the Board of Commissioners in a rezoning of adjacent property and
to have been made in writing in return for the homeowners' acquiescence in a rezoning application.
113. The plaintiffs sought $ 1,000 actual damages for expenses in opposing rezoning efforts and
$10,000 punitive damages.
114. There was, according to the court, no showing of any threat of future rezoning applications
but only a history of events which had already transpired.
115. 225 Ga. 404, 169 S.E.2d 317 (1969).

II1.

GA. CODE ANN.
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employed as Music Director for Woodward Academy and his wife was
employed as a secretary there. The Academy held an option to purchase
the property in question (which was zoned residential) and planned to
exercise the option and construct apartment buildings on it to obtain
revenue for operating expenses, if the property was rezoned to apartment
use. The city charter required four affirmative votes to adopt the
rezoning ordinance, and the Music Director-councilman cast one of four
affirmative votes in a four-to-two decision to rezone."' Neighborhood
residents attacked his vote as illegal under Ga. Code Ann. § 69-204
(Rev. 1967), which provides that "[ilt is improper and illegal for a
member of a city council to vote upon any question, brought before the
council, in which he is personally interested." The court relied on Story
v. City of Macon,"7 which construed "personal interest" to mean
"financial interest," and found no evidence of financial interest.
Certainly it is arguable that a salaried employee has an interest in
producing revenue to pay operating expenses of his employer (i.e.,
salaries), but Crawford is not an atypical decision in this area of the
law.1

8

Another charge often made by the homeowner is "spot zoning," or a
zoning amendment which is invalid because it is not in accordance with a
comprehensive plan." 9 (The enabling legislation by which the state
116. The mayor did not vote. Cf.note 128, infra.
117. 205 Ga. 590, 54 S.E.2d 396 (1949) (Ownership by city councilman of land affected by
public improvement does not disqualify him from voting for such improvement).
118. In City of Miami Beach v. Schauer, 104 So. 2d 129 (3d Dist. Ct. App. 1958), affd, 112 So.
2d 838 (1959), it was conceded that the councilman had a personal financial interest which would be
enhanced by the rezoning. Nevertheless, relief was denied because the rezoning was a legislative act,
with which the courts will not interfere in the absence of a showing of fraud. The judge refrained
from comment on the moral aspects involved, "because the holding of this court must be based on
law and not on moral considerations." 104 So. 2d at 134. Of course, from one point of view it could
be argued that law should embody, above all else, moral considerations. See generally LEFCOE,
LAND DEVELOPMENT LAW 1466-74 (1966).
In a survey case, Morgan v. Cherokee Hills Dev. Co., 226 Ga. 60, 172 S.E.2d 669 (1970),
residential homeowners challenging a rezoning to apartment use were rebuffed by the doctrine that
the judgment of legislative bodies will not be disturbed by the judiciary unless clearly arbitrary and
unreasonable. One reason for this doctrine is the belief that zoning judgments should be made by the
electorate, which has closer access to the legislature. See 1969 Survey at 279 n.77. One might
wonder whether the implicit assumption that the public will react to poor zoning decisions is borne
out in fact. Of the three commissioners who voted on rezoning in Morgan, the two voting in favor of
rezoning were retained by the voters (one was re-elected to the county commission over a black
opponent and the other was elected to the General Assembly), but the one who voted against
rezoning was defeated by a political newcomer (however, charges that the incumbent had extended a
water line past unimproved property to his own land were an important issue). Of course, the twoman majority may have been correct in its decision, but the public outcry was long and loud. In the
final analysis, a zoning decision may simply be only one of a complex of issues in a given election, so
that ouster on the sole issue of an arbitrary zoning decision is unlikely.
I ANDERSON, AMERICAN LAW OF ZONING § 5.04 (1968).
119.
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grants the zoning power to municipalities commonly requires that
zoning regulations be made in accordance with a comprehensive plan.)"2'
Georgia, however, follows the incredible view that spot zoning is not
invalid.' This view, which was reaffirmed during the survey period, is
the heritage of the 1960 case of Vulcan Materials Co. v. Griffith,21 2 in
which Chief Justice Duckworth petulantly decided that the terms of acts
creating county planning commissions'2 ousted the courts of jurisdiction
over the size and shape of zoning districts. His opinion completely
ignored provisions suggesting that judicial review should lie, 2 4 as well as
the command of Ga. Code Ann. § 69-802 (Rev. 1967) that zoning
regulations "shall be made in accordance with a comprehensive plan"
designed for the purpose of promoting the public health, safety and
welfare. The decision and its illegitimate progeny should be subjected to
euthanasia.
Failing a successful challenge of the zoning decision itself, the
homeowner may attack the regularity of the procedures by which the
decision was made. Various procedural defects were alleged in Bible v.
Marra,25 but all were rejected. The court held: (1)that a notice of public
hearing on rezoning which failed to refer to the city, county or state in
which the property was located was not deficient;'" (2) that a notice
stating that "[p]lat is on file in the office of the Augusta-Richmond
County Planning Commission for inspection" was a sufficient reference
to the plat of the property in question; 127 (3) that a planning commission
required to include four city residents but in fact including only two, as
two others had moved to the county, was not illegally constituted;2 8 and
120. Id. at § 5.02.
121. E.g., Crawford v.Brewster, 225 Ga. 404, 169 S.E.2d 317 (1969); Bible v. Marra, 226 Ga.
154, 173 S.E.2d 346 (1970).
122. 215 Ga.811, 114 S.E. 2d 29 (1960).
123. Ga.Laws, 1939, p.584; Ga. Laws, 1952, p.2689.
124. E.g., Ga. Laws, 1939, p. 588 (the planning commission shall submit a comprehensive plan
to the county commissioners), p. 591 (no zoning regulations shall be adopted by the commissioners
until after the comprehensive plan has been prepared and submitted to them), p. 592 (every decision
of the board of zoning appeals shall be subject to writ of certiorari issued by the superior court).
125. 226 Ga. 154, 173 S.E.2d 346 (1970).
126. The homeowner relied on Callaway v. White, 222 Ga. 371, 149 S.E.2d 689 (1966), which
held that a written contract of sale giving only a street number without city or state was too
indefinite to be specifically enforced, but the court distinguished the case on the ground that a
contract of sale might refer to property completely outside the state, whereas a zoning notice could
refer only to property subject to the jurisdiction of a city-county planning commission. For other
legal description cases, see § III.C.3., infra.
127. The court distinguished City Council ofA ugusta v. Irvin, 109 Ga. App. 598, 137 S.E.2d 82
(1964), as dealing only with the requirements for plats forming a part of the original ordinance and
not with the notice required to amend the ordinance.
128. The court relied on GA. CODE ANN. § 89-501(5) (Rev. 1963), which provides that "[a]ll
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(4) that an amendment rezoning property in the county which lacked
adoption by the city council was not void. Finally, Harrison v. Weiner'"
held that mandamus as well as certiorari lies to review a ruling of the
board of commissioners on an application for a conditional use permit.
2.

Eminent Domain

The usual flood of cases on eminent domain arose from the trial and
appellate courts; as might be expected, most of the cases involved the
amount of compensation for the taking.
The most novel issues arose in City of A tlanta v. A irways Parking
Co. 30 In 1961, the City, owner in fee of the airport property, contracted
with Airways to operate an open parking lot area in connection with the
airport until November 1971. Later, faced with heavy use of the airport,
the City decided to construct a multi-level parking building on twothirds of the ground area of the parking lot, with some of the space being
reserved for ticket counters, baggage areas and taxicab stands. Airways
apparently refused to relinquish any of its rights under the 1961 contract,
and the City sought to condemn sufficient rights to allow construction of
the building. Airways raised four defenses, three of them pertaining to
the City's right to condemn. First, it was contended that taking by the
City would violate the constitutional inhibition against the impairment
of contracts.13 ' The court held that the condemnation proceeding merely
provided a compulsory exchange of rights for compensation, in no way
constituting an impairment of obligations. Airways' second argument
was that the City lacked authority to condemn, as the rights sought were
offices in the State shall be vacated. . . by the incumbent ceasing to be a resident of the State, or of
the county, circuit or district for which he was elected. In the first case the office shall be vacated
immediately; in the latter cases, from the time the fact is judicially ascertained." (emphasis added).
The court said that it had not been judicially ascertained that the two members had moved outside
the city limits. Quaere: whether § 89-501(5) applies to planning commission members appointed
by the city council rather than elected by the citizens. Other survey cases dealt with the membership
of zoning bodies. Harrison v. Weiner, 226 Ga. 93, 172 S.E.2d 840 (1970), held that an application
for a conditional use permit was a continuing demand on the board of commissioners, so that no
new demand needed to be made on commissioners elected after the original application was filed. In
Crawford v. Brewster. 225 Ga. 404, 169 S.E.2d 317 (1969), itwas held that failure of the mayor to
vote, where his vote was not required to break a tie, did not void a rezoning ordinance. Morgan v.
Cherokee Hills Dev. Co., 226 Ga. 60, 172 S.E.2d 669 (1970), held that failure of the board of
commissioners to create a board of appeals, as authorized by GA. CODE ANN. § 69-1211 (Rev.
1967), did not void the action of the commissioners.
129. 226 Ga. 93, 172 S.E.2d 840 (1970). The court refused to overrule Manning v. A.A.B.
Corp., 223 Ga. I1I,153 S.E.2d 561 (1967).
130. 225 Ga. 173, 167 S.E.2d 145 (1969).
131. U.S. CONST. art. I,§ 10(l); GA. CONST. art. I,§ 3(2), GA. CODE ANN. § 2-302 (Rev.
1948).
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not interests in real property . 32 However, the court found that Ga. Code
Ann. § 11-203 (1935), which authorizes municipalities needing
"private property" for airports to condemn the property "in the manner
provided by the law" for the condemnation of real property, allowed
condemnation of real or personal private property for airport
expansion.'1 Third, Airways contended that a municipality exercising a
delegated power of eminent domain may not condemn property already
devoted to a public use unless power to do so is conferred by statute in
express terms, or by necessary implication. The court noted that all the
cases supporting this proposition involved taking by one entity from
another, as a municipality from a railroad, and held that the use sought
by the City was but an expansion of its original purpose.
Nevertheless, Airways' fourth defense, a procedural one, was
successful. The condemnation notice, which failed to designate precisely
the area sought but only indicated that two-thirds of the ground area
would be occupied, was held inadequate notice to allow the condemnee
to prepare proof of its damages. 3 4
Procedure also was involved in.
two cases arising from the special
master method of condemnation described in Ga. Code Ann. ch. 36-6A
(Rev. 1962). As described by the court in Wiggins v. City of Macon:
The special master method of condemnation is intended to be an
expeditious method of arriving at the just and adequate compensation
to be first paid a citizen before his interest in property may be
condemned. Such is accomplished by having a special master
appointed to hear evidence as to the value of the property taken and the
damage done and then to make an award upon which the superior court
can enter a judgment immediately vesting title in the condemnor upon
payment of the amount awarded. After entry of the court's judgment
the taking is complete, but either party may file an appeal to a jury. In
the appeal to the jury the issues are as to valuation not only as to
property or properties actually taken, but also as to consequential
damages, if any; other damages, including such items of other damages
and expenses as are within the purview of recoverable items authorized
by the holdings in the case of Bowers v. Fulton County, 221 Ga. 731,
146 S.E.2d 884.'3
132. Airways relied on Henson v. Airways Service. Inc., 220 Ga. 44, 136 S.E.2d 747 (1964),
which held that a similar interest constituted a mere license which was not taxable as an interest in
real property.
133. The statute is open to a contrary reading. It speaks of acquisition "'for
an airport or a
landing field" by "grant, purchase, lease or other means," all of which seem to bespeak realty. The
court might have avoided the statutory problem by limiting Henson to its facts (a tax case) and
holding that for condemnation purposes Airways' contract rights were interests in real property.
134. Cf Bible v. Marra, 226 Ga. 154, 173 S.E.2d 346 (1970).
135. 120 Ga. App. 197, 198-99, 169 S.E.2d 667, 668 (1969).
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In Wiggins, the special master heard evidence and made an award upon
which the superior court entered judgment. The condemnees contended
that the condemnor was required to furnish to them "as an adjudicative
function" prior to the hearing before the special master, the
condemnor's appraisal together with a breakdown of the valuation to
show what facts had been considered and the value of each factor. This
contention was made to the special master and he denied it. Thereafter,
the condemnees did not take an exception to the special master's denial,
but rather allowed the award to be presented to the superior court and a
judgment to be entered on it. Only then did the condemnees move to set
aside the award, thereby raising the issue whether their objections to the
master's denial had been timely raised. The court adhered to the earlier
case of Johnson v. Fulton County' and held that the alleged error had
not been preserved.'37 The court's theory was that, if exception had been
taken, the court could have given the case that direction contemplated by
§ 36-604a138 in cases where "it shall be desirable to have a judicial
ascertainment and judicial supervision of all questions and proceedings
connected with the matter." Finally, by way of dictum the court added
that on the merits the condemnees' contention was valueless.
The other special master case, City of Gainesville v. Smith,"9 held that
Ga. Code Ann. § 36-609(a) (Rev. 1962), which provides for
compensation of the special master at a rate "not to exceed the sum of
$50 per day for the time actually devoted to the hearing and
consideration of such matter," means that the compensation cannot
exceed $50 unless the master devotes more than eight hours to the job,
even though the master devotes time to the matter on more than one
calendar day.
The question of when payment must be made by the condemnor to
entitle him to an appeal has been at issue in the last three survey periods.
In 1968, City of Gainesville v. Loggins" ° held that payment by the
condemnor was a condition precedent to an appeal by him. In 1969, City
of Douglas v. Carson' amplified on Loggins by holding that payment
must be made prior to appeal, not merely prior to entry of judgment in
the trial court. During the 1970 survey period, State Highway Dep't v.
136. 103 Ga. App. 873, 121 S.E.2d 54 (1961).
137. The court said that the additional fact that in Wiggins the judgment vesting title pursuant
to the award was enumerated as error did not distinguish it from Johnson.
138. GA. CODE ANN. § 36-604a (Rev. 1962).
139. 121 Ga. App. 117, 173 S.E.2d 225 (1970).
140. 224 Ga. 114, 160 S.E.2d 374 (1968), noted in 20 MERCER L. REV. 215 (1969).
141. 118 Ga. App. 29, 162 S.E.2d 745 (1968), 1969 Survey at 284. Cf State Highway Dep't v.
Owens, 120 Ga. App. 647, 171 S.E.2d 770 (1969) (condemnation of easement).
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Howard"2 raised the issue of whether Loggins applied to condemnation
for road and street purposes. A 1960 amendment to the constitution
provided that in road and street cases just compensation "need not be
paid until the same has been finally fixed and determined as provided by
law."' 43 The court found that this provision was adopted to escape the
requirement of payment before the ultimate determination of just
compensation in road and street cases, since there is no finality until the
time for appeal passes, so no payment was required.
The remaining condemnation cases all involved determination of the
amount of compensation for public takings. It is black letter law that the
amount due is the fair market value of the land at the time of the
taking. 44 The problem, of course, lies in determining precisely what the
phrase "fair market value" means. Generally the peculiar value to the
owner may not be considered, but if the advantages to the owner are
more or less exclusive, the value of his relationship to the property may
be considered.'4 As to possible use of the property, it was held error in
State Highway Dep't v. Howard 4 to permit the condemnee's witness to
testify that a livestock place was located 300 feet from a cafe, for the
purpose of showing that the condemnee's land located near an abattoir
was suitable for residential use, no similarity of conditions having been
shown. It was also held error to allow the condemnee to testify as to his
plans for developing the land, as the suitability of land for other uses, not
the probability of other uses, is the criterion.'47 On the other hand, the
fact that the condemnee had knowledge of the intended condemnation,
before he began construction of apartments on the property, was held
irrelevant in State Highway Dep't v. Owens'48 on the theory that the sole
issue was the value of the property at the time of its taking.'49
In cases on the possibility of zoning changes which would affect the
value of the property condemned, the courts reaffirmed the rule of Civils
142. 119 Ga. App. 298, 167 S.E.2d 177(1969).
143. GA.CONST. art. I, § 3(l), GA. CODE ANN. § 2-301 (Supp. 1969).
144. For a case involving a somewhat artless charge to the jury regarding the measure of
damages, which nevertheless was sustained, see 119 Ga. App. 606, 168 S.E.2d 213 (1969).
145. City of Atlanta v. Williams, 119 Ga. App. 330, 167 S.E.2d 216 (1969). Also, compensation
for an injury to partnership business cannot be awarded unless the partnership, not just one of the
partners, is a party. Id.
146. 119 Ga.App.298, 167 S.E.2d 177 (1969).
147. See Moore v. State Highway Dep't, 221 Ga. 392, 144 S.E.2d 747 (1965); GA. CODE
ANN. § 36-505 (Rev. 1962).
148. 120 Ga. App. 647, 171 S.E.2d 770 (1969).
149. This holding is a bit surprising, since in the roughly analogous case of a use begun with
knowledge of an imminent rezoning which would bar such use the courts usually hold that no preexisting use is created. See LEFCOE, LAND DEVELOPMENT LAW 1474-99 (1966).
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v. Fulton County" that such a possibility may be considered, if not
remote or speculative, to the extent that the likelihood may have an
appreciable influence on present market value.'
Assuming agreement on the factors which may be considered in
determining market value, the method of valuation becomes important.
52
In State Highway Dep't v. Smith,' one appraiser reached a value of
$8,450 by treating the highest and best use as a filling station, making
the value of the house located thereon worthless. Another appraiser
valued the house at $3,550 and the land at $577. The jury verdict valued
the total property at $10,540, but the court held that the verdict was not
authorized by the evidence. The first appraiser's value of $8,450 for a
filling station could not be added to the second appraiser's value of
$3,550 for the house since the two methods were not compatible.
Comparable sales may be used to determine value, and it is within the
trial judge's discretion as to whether comparability appears and whether
of sale.'5
economic factors have substantially changed since the date
The trial judge is also charged with the exercise of sound discretion in
determining whether to admit the testimony of expert witnesses. Cases
decided during the survey period reaffirmed the rules: (1) that an expert
appraiser is not precluded from testifying merely because he did not view
the property or make an appraisal until long after the time of
condemnation; 5 4 (2) that the expert's opinion is not inadmissible
because based on hearsay; 5 5 and (3) that the lack of actual knowledge
goes to the weight of his opinion (a jury question) and not to its
admissibility. Hence, it was error to exclude expert testimony on the sole
5
ground of lack of personal inspection near the time of taking.'
In addition to the opinion of experts, a jury view of the property may
be requested. Generally, it is highly improper practice to request, in the
presence of the jury, that the jury be allowed to view the property.
However, the controlling point on whether such a request is a ground for
mistrial is whether the party opposing the request was forced to object to
the request in the presence of the jury. Hence, when the opposing party
150. 108 Ga. App. 793,134 S.E.2d 453 (1963).
151. Klumok v. State Highway Dep't, 119 Ga. App. 505, 167 S.E.2d 722 (1969); State
Highway Dep't v. Hurt, 121 Ga. App. 188, 173 S.E.2d 279 (1970).
152. 120 Ga. App. 529, 171 S.E.2d 575 (1969).
153. State Highway Dep't v. Howard, 119 Ga. App. 298, 167 S.E.2d 177 (1969), (sales made
three years after the taking); Rowe v. City Council of Augusta, 119 Ga. App. 571, 168 S.E.2d 209
(1969).
154. State Highway Dep't v. Peters, 121 Ga. App. 167, 173 S.E.2d 253 (1970).
155. Id; Rowe v. City Council of Augusta, 119 Ga. App. 571, 168 S.E.2d 209 (1969).
156. State Highway Dep't v. Peters, 121 Ga. App. 167, 173 S.E.2d 253 (1970).
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objected to the request without first asking that the jury be retired, no
57
error was shown.
The remaining valuation issues involved partial takings. Ga. Code
Ann. § 36-506 (Rev. 1962) provides that consequential damages to the
property not taken shall be considered if they are plain and appreciable.
Consequential benefits must also be considered but in no case may they
deprive the owner of the actual value of the property taken. 58 The most
important consequential damages case decided during the survey period
was Klumok v. State Highway Dep't,'59 which involved the common
issue of loss of access rights. The court found a conflict between the
court of appeals'0 and the supreme court"' over the issue of whether the
condemnee was entitled to damages for lack of access to property taken
for a limited access highway and held that the supreme court view (that
the taking was compensable) must prevail. The question then became
how to value the right of access, and on this issue the court found a
conflict between supreme court cases" over whether the access right was
to be considered as having a separate value independent of the property
(Bowers v. Fulton County)6 3 or whether the access right and the
property were to be treated as parts of the same estate (Nelson v. City of
A tlanta).6 4 The court said that the Nelson view had not been overruled
and so was binding, despite its criticism in Bowers.65
A somewhat similar issue and conclusion were presented in Georgia
Power Co. v. Cannon.6 6 There, a 100-foot wide right-of-way easement
157. Hill v. Dixie Pipeline Co., 120 Ga. App. 82, 169 S.E.2d 656 (1959).
158. GA. CODE ANN. § 36-504 (Rev. 1962). For cases upholding charges on consequential
damages, see Hill v. Dixie Pipeline Co., 120 Ga. App. 82, 169 S.E.2d 656 (1959); State Highway
Dep't v. Peters, 121 Ga. App. 167, 173 S.E.2d 253 (1970).
For a case upholding a charge on consequential benefits, see State Highway Dep't v. Rosenfeld,
120 Ga. App. 439, 170 S.E.2d 837 (1969) (leases calling for additional rent upon the opening of the
highway were relevant upon the issue of consequential benefits).
159. 119 Ga. App. 505, 167 S.E.2d 722 (1969).
160. State Highway Dep't v. Ford, 112 Ga. App. 270, 144 S.E.2d 924 (1965); State Highway
Dep't v. Geehr, 112 Ga. App. 664, 145 S.E.2d 736 (1965).
161. State Highway Dep't v. Lumpkin, 222 Ga. 727, 152 S.E.2d 557 (1966).
162. Nelson v. City of Atlanta, 138 Ga. 252, 75 S.E. 245 (1912), criticized in Bowers v. Fulton
County, 221 Ga. 731, 146 S.E.2d 884 (1966).
163. 221 Ga. 731, 146 S.E.2d 884 (1966).
164. 138 Ga. 252, 75 S.E. 245 (1912).
165. Accord, Potts v. State Highway Dep't, 120 Ga. App. 164, 169 S.E.2d 678 (1969) (Since
loss of access is merely an element of consequential damages, it was not error to disallow evidence
as to the value of loss of access as an element of damage not included within the term consequential
damages). In another loss of access case, it was held that where the condemnation did not completely block access, damages for mere inconvenience and circuity of route were not compensable.
State Highway Dep't v. Cantrell, 119 Ga. App. 294, 166 S.E.2d 604 (1969).
166. 120 Ga. App. 721, 172 S.E.2d 142 (1969).
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through a 27-acre tract was condemned for a power line, and the issue
was whether it was error to allow testimony by the condemnees'
witnesses, with regard to consequential damages, that the entire 27-acre
tract had been diminished in value. The court noted that where less than
a fee was condemned, the term "remainder" was confusing, because it
might refer to the interest left in the area condemned as well as to the
property not subject to the easement. The court held that for purposes of
calculating consequential damages, "remainder" referred to the
property outside the easement, and to allow the residual ownership rights
in the burdened strip to be included would be to allow a double recovery
as to such strip. Hence it was error to allow the condemnees' evidence.
III.
A.

CONVEYANCING

Real Estate Contracts

By and large, settled principles were reaffirmed in the contracts cases.
67
For example, the Statute of Frauds' requirement of a "writing" may
be satisfied by several different contemporaneous writings which taken
together constitute a completed agreement. Thus, in Whitley v.
Patrick,18 the requirement was met by a pencil or pen and ink draft
6
signed by the purchaser and a typewritten copy signed by the vendor.
Assuming a sufficient memorandum, questions may arise concerning
construction and performance. As to time for performance, a contract is
not void for failure to specify a time for performance; a reasonable time
will be implied, and what is a reasonable time is a matter to be
70
determined by the jury from all the circumstances. On the other hand,
the Georgia courts will not imply any standards of reasonableness to
7
save a contract with indefinite financing terms. In Garner v. Brown,' '
the writing provided that the "contract is contingent upon purchaser
being able to obtain suitable financing," and the court of appeals held
that the stipulation was too indefinite, rendering the contract
unenforceable.' 72 In contrast, the financing terms in Summerlin v.
167. GA. CODE ANN. § 20-401(4) (Rev. 1965).
168. 226 Ga.87,172 S.E.2d692 (1969).
169. Whether there was a discrepancy between the copies or whether one of them had been
altered was a question of fact for the jury. Id. The problem of whether only the party to be charged
must sign was not raised.
170. Id.
171. 12OGa.App.501,171S.E.2d391 (1969).
172. Some jurisdictions enforce subject to financing clauses by implying a good faith duty on
the purchaser to seek financing or by reading current community practices into the contract. See
generally Aiken, "Subject to Financing Clauses" in Interim Contracts for Sale of Realty, 43
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Beacon Investment Co. ' were held sufficient. The contract provided for
a consideration of $2,350,000, to be paid in various ways, including by
"..
purchaser [assuming] a first mortgage loan in favor of Collateral
Investment Company in the amount of $1,850,000, bearing interest at
the rate of 6 12% per annum," and three described notes of $100,000
each, "to be secured by a deed to secure debt on the within described
property, subject only to the aforesaid loan in favor of Collateral
Investment Company."' 7 The provision for assumption of the
$1,850,000 loan was attacked as unclear, but the court held that the
reference was sufficient under Brannan & Schmitz Realty, Inc. v.
Ballard 75 as the details of the loan could be ascertained from the note,
which was sufficiently identified. In view of the frequent litigation over
this issue, it would seem prudent for the draftsman not only to identify
the loan but to set out its terms in the contract.
Regarding contract remedies, in Reynolds v. Wilson' the purchaser
from a builder of a residential dwelling alleged a breach of an implied
warranty that the dwelling was built in accordance with county
minimum construction standards. Refusing to overturn precedent, the
court held that the doctrine of caveat emptor applies for any sale of land,
and there is no implied warranty as to the property.' 77 The court did
MARQ. L. REV. 265 (1960); Raushenbush, Problems and Practices
with Financing Conditions in
Real Estate Contracts, 1963 Wis. L. REv. 566.
C. Whitley v. Patrick, 226 Ga. 87, 172 S.E.2d 692 (1969). In Whitley the statement of
facts is
incomplete, but the court appears to enforce a contract with an FHA financing provision
where the
purchaser was ready, willing and able to perform.
McKoy v. Blalock, 120 Ga. App. 180, 169 S.E.2d 640 (1969) (5-4 decision),
turned on the
construction of a clause giving the purchaser the right to void the contract if
he considered the
contemplated development of the property into a residential subdivision unfeasible,
provided that he
give the vendor notice within 180 days. This raised two issues: (1)whether feasibility
related only to
improvement of the land or also to the cost of developing it, as the purchaser was
unable to obtain
financing and (2) whether a notice that the purchaser could not go through with
the purchase was
merely a notice that he could not go through the consummation of the contract or
also was a notice
that he intended to void the contract. The majority held that financial unfeasibility
entitled the
purchaser to void the contract and that his notice was sufficient. The possible
illusoriness of the
contract was not discussed, although the court seemed to impose an obligation
ofgood faith on the
purchaser.
173. 120 Ga.App.296, 170 S.E.2d 307 (1969).
174. Id. at 297, 170 S.E.2d at 308.
175. 117 Ga.App.758, 162 S.E.2d 16 (1968), 19 69 Survey at 288-89.
176. 121 Ga.App. 153, 173 S.E.2d 256 (1970).
177. Among itsauthority, the court cited GA. CODE ANN. § 29-302 (Rev. 1969),
which deals
only with warranties of title. This holding appears to be contrary to a developing
trend of authority.
See. e.g., House v. Thornton, 457 P.2d 199 (Wash. 1969); cf. Connor v. Great Western
Say. & Loan
Ass'n, 73 Cal. Rptr. 369, 447 P.2d 609 (1968) (financial institution liable
to purchasers of
development houses for faulty construction); Lemle v. Breeden, 462 P.2d 470 (Haw.
1969) (landlord
impliedly warrants habitability of dwelling house).
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grant the purchaser some chance for relief, however, by holding that the
purchaser's count in fraud for concealment of latent defects stated a
cause of action.
Finally, Wolfe v. Deaton18 correctly distinguished between an option
to purchase and the contract of purchase itself. Wolfe originally held a
180-day option to purchase. Apparently before the period had run,
Deaton extended the option 12 days in a simple instrument which stated
that the remaining contents of the original option agreement were to
remain the same. Wolfe then sought to exercise the option during the
extended period, but Deaton refused to convey. The court held that the
extension was in reality a new option and, to be enforceable, required
new consideration. As none was shown, and indeed the statement that
the remaining terms of the original option were to remain the same
affirmatively showed a lack of consideration, the extension was not
enforceable.
B.

Real Estate Brokers

Two cases on the broker's right to a commission suggest the
importance of careful attention to statutes and drafting. First, a finder's
fee was held to be subject to regulation by Ga. Code Ann. ch. 84-14
79
(Rev. 1970) governing real estate brokers in Dixon v. Rollins.' There
the owner promised to pay the plaintiff $90,000 to "do all things
necessary to consummate a sale of" property located in North Carolina.
The plaintiff was a Georgia resident and maintained a permanent
business address in Georgia but had never been a licensed broker in any
state. After the property was sold, the owner refused to pay the plaintiff,
and plaintiff sued to recover the $90,000 for acts done both within and
without the state. Since 1956, it has been unlawful to engage in business
as a real estate broker without first obtaining a license.11" Under the law
in effect when the owner made his promise, a broker was defined as any
person
who, for another and for a fee, commission or other valuable
consideration, sells, exchanges, buys, rents or offers or attempts to
negotiate a sale, exchange, purchase or rental of any estate or interest in
real estate . . 81
By the time of the sale, the law had been broadened to include one who,
178.
179.
180.
181.

225 Ga.412, 169 S.E.2d 311 (1969).
120Ga.App.557,171 S.E.2d646 (1969).
SeeGA. CODEANN. § 84-1401 (Rev. 1970).
Ga. Laws, 1925, pp. 325, 326.
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for a consideration ". . . solicits prospective purchasers of any estate
or interest in real estate . . . . [or who] [sihall direct or assist in the
procuring of prospects . . . and who shall receive, expect, or be
promised any compensation or valuable consideration .. .. ',81And
the code denies the right to enforce a claim for commissions, even on a
quantum merui s' basis, to one who acts as a broker without a license.'"
The licensing requirements extend to one who acts as broker in a single
transaction,185 and a contract listing property in another state with a
person doing business in Georgia is governed by Georgia law. l 8 The
court held that, even if the agreement were interpreted as a mere offer to
pay a finder's fee for locating the ultimate buyer, the rendering of such
services would constitute an "offer or attempt to negotiate a sale" under
the old law, as well as a "solicitation of prospective purchasers" under
the broadened law. Clearly, the case has serious implications for those in
the financial world.
The other brokerage case involved the more mundane but age-old
battle between the broker seeking his commission and the vendorhomeowner seeking to pocket the commission for himself. In Kenney v.
Clark,' s8 the broker's listing contract gave him the exclusive right to sell
for two months and stated that if the property were sold within three
months after the termination of the agency to a purchaser submitted by
the broker during the first two months, the vendor would pay the
standard commission. As fate would have it, the broker procured a
purchaser for $30,000, but the contract was rescinded, apparently
because the purchaser could not obtain a loan. Then, more than three
months after the listing expired, the same vendor and purchaser entered
into a new contract of sale for $30,650, and the broker sued for a
commission. The court noted the general rule that if the broker is the
procuring cause of the sale he is entitled to his commission even though
the sale is concluded by the owner,1s but held that the broker's express
provision for liability within three months impliedly excluded the
operation of the general rule,' 8 ' so he was not entitled to a commission.
.

182.
183.

Ga. Laws, 1965, pp. 629, 632.
D.L. Stokes & Co. v. McCoy, 212 Ga. 78,90 S.E.2d 404 (1955).

184.

GA. CODEANN. § 84-1413 (Rev. 1970).

185. Hazlehurst v. Southern Fruit Dist., Inc., 46 Ga. App. 453, 167 S.E. 898 (1933).
186. Tillman v. Gibson, 44 Ga. App. 440, 161 S.E. 630 (193 1).
187. 120 Ga.App. 16, 169 S.E.2d 357 (1969).
188. The general rule is subject to the exception that ifthe parties ingood faith break off
negotiations, then later enter into a new contract, the broker is not the procuring cause of the sale. A
jury question frequently arises on the good faith of the parties.
189. The maxim is Inclusio unius, exclusio alterius.
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Deeds

Mergerby Deed

Generally, acceptance of a warranty deed extinguishes any rights
covered by prior parol or contractual agreement which are not stated in
the deed. 1" This extinguishment is founded on the theory that all prior
arrangements have "merged" in the accepted deed,' 9' but the sometimes
harsh merger doctrine is subject to various exceptions, among them one
for duties that the parties contemplated would be performed after
delivery of the deed.'9 In Georgia Mobile Home Development Corp. v.
Kuter, 9 the defendant purchased real estate from the plaintiff. The
contract provided that the defendant was to pay an annual sum of $59 to
be used for the maintenance of subdivision recreation facilities, but no
such provision was included in the deed. The defendant refused to pay the
annual charge, complaining that the plaintiff had failed to enforce
restrictive covenants which were contained in deeds to all purchasers. He
defended his refusal to pay on the theory of merger, and the plaintiff
contended that the exception for post-deed performances applied. The
9
court said that the question depended on the intention of the parties
and apparently'9 found no evidence of intention that the promise was to
survive the deed.' In view of the problems raised by the merger
doctrine, it behooves real estate practitioners to include all important
agreements in the deed, or at least to provide in the contract that the
agreements will survive the closing.
190. See 3 ALP § 12.91; 6 POWELL, REAL PROPERTY § 902 (1968). See, e.g., Jordan v.
Ridgdill, 120 Ga. App. 63, 169 S.E.2d 675 (1969), in which the plaintiff's contention that he
acquired a road easement because he was induced to purchase by the defendants' representation that
the property was bounded by a road was denied on the theory that the preliminary negotiations
merged into the subsequent deed.
191. This formalistic doctrine probably has a sound basis-that the parties presumably intend
important rights and duties to be governed by the final operative instrument-but it appears to have
ossified from an intention-finding device into a rigid rule of law. The exceptions to the doctrine do,
however, provide some mollification of its rigidities.
192. See, e.g., Reynolds v. Zilson, 121 Ga. App. 153, 173 S.E.2d 256 (1970), in which the
plaintiff alleged certain damages in the construction of double doors installed in the basement in lieu
of a single door as the result of a special stipulation in the contract. The builder's deposition showed
that the work was to be performed after the closing, so no merger occurred.
193. 119Ga.App.781 ,168S.E.2d858(1969).
194. Relying on Postell v. Hearn, 104 Ga. App. 765, 123 S.E.2d 13 (1961).
195. The trial judge directed a verdict against the plaintiff, and the text of the opinion states that
he did not err. The syllabus prepared by the court, however, states that there were questions of fact
which required determination by a jury; hence, the trial judge erred in directing a verdict.
Nevertheless, the trial court's judgment was affirmed.
196. The defendant counterclaimed for fraud, but the court held that mere failure of the plaintiff
to perform his agreements did not constitute fraud. This holding shows the difficulty gullible
purchasers have in relying on developers' representations.
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Mental Capacity

Georgia Code Ann. § 113-202 (Rev. 1959), which deals generally
with the capacity to make a will, provides in part that "[a]n incapacity
to contract may coexist with a capacity to make a will. The amount of
intellect necessary to constitute testamentary capacity is that which is
necessary to enable the party to have a decided and rational desire as to
the disposition of his property .... 17 Thus a higher degree of capacity
is required to execute a deed than to execute a will. The precise nature of
that capacity has been discussed in many cases, among them Summer v.
Boyd
IT]he law contemplates no more than he understand that he is signing a
deed and that it divests him of title. It would require a higher degree of
intelligence than is necessary under the law for the grantor to clearly
and fully understand that the consequences of his act would be to
render him insolvent, to displease his family, or render him
dependent. ....
19
This language was disapproved in the survey case of Joiner v. Joiner,
which reasoned as follows:
As has been pointed out ....
in order to execute a will it is necessary,
as a minimum, that the testator have a rational desire as to the
disposition of his property. It takes a greater intellect to execute a deed!
Is the mere knowledge that it is a deed divesting the grantor of title
show a greater intellect than "a rational desire as to the disposition of
property!" To ask the question is to answer it. Can it be said that one
who does not know that his act will make him insolvent, displease his
family or render him dependent, can know the consequences of his act?
This is not to say that a person cannot voluntarily render himself
insolvent, displease his family or render himself dependent, but not to
know such fact is a different thing. Nor, of course, is any person
assured that any transaction will not render him or her insolvent or
dependent because of bad judgment, adverse changes in the market
place, etc. Thus, while the fact that a person did or did not become
insolvent, displease his family or become dependent as the result of
signing a deed is not evidence of mental capacity, yet if his or her
mental capacity was so impaired that he or she did not know at the time
whether such would or could be the case, then such person would not
have the capacity to make a will much less the capacity to execute a
deed. Accordingly, the language quoted above from the decision in
197. Apparently there is no analogous statutory provision regarding capacity to execute a deed.
198. 208Ga.207,210,66S.E.2d5l,54(1951).
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Summer v. Boyd, 208 Ga. 207, 210, 66 S.E.2d 51, supra, is
disapproved."'9

The burden of proofP° also plays an important role in determining
capacity. Generally the burden is on the plaintiff-challenger to show that
20o
but this may shift to the defendant if
the grantor lacked capacity
evidence is introduced showing habitual insanity prior to the execution
of the deed202 or if slight evidence is introduced showing fraud or undue
influence.203 In this regard, the time of incapacity is important, with the
general rule being that it is permissible to receive evidence as to the state
of the grantor's mind for a reasonable period both before and after the
deed was executed.2 Scott v. Thomas held that it was reasonable to
executed .25
limit such evidence to the year in which the deed was
3.

Legal Description

The sufficiency of a legal description was at issue in at least seven
cases, suggesting that the conveyancing attorney should pay close
attention to the description of the property conveyed. In Herrington v.
Rosew several lots were conveyed by reference to a plat of North-West
Atlanta, recorded in Plat Book 3, pages 82 and 83, Fulton County
records. The court said that reference to extrinsic data was acceptable,
provided that the reference gave a key by which the land could be
identified .207 The plat showed 1050 lots with streets, roads and alleys, all
199. 225 Ga. 699, 704-05, 171 S.E.2d 297, 301 (1969).
200. More properly the burden of going forward with the evidence. See 1969 Survey at 269 n.
18.
201. Joiner v. Joiner, 225 Ga. 699, 171 S.E.2d 297 (1969).
202. Scott v. Thomas, 225 Ga. 139, 166 S.E.2d 726 (1969).
203. Id.
204. Id.
205. Id. Cf. Anthony v. Anthony, 120 Ga. App. 261, 170 S.E.2d 273 (1969) (dissent on other
grounds), in which the only evidence was that the deed was executed on June 24 and that the grantor
died as a patient in Milledgeville State Hospital on July 2. Lacking other evidence as to when the
grantor entered the hospital, what his diagnosis was, whether his illness would affect his capacity to
convey and whether any incapacity existed at the time of the deed, the court refused to upset a jury
verdict against the challenger. On the somewhat related issue of the Statute of Limitations,
Spearman v. Jones, 226 Ga. 27, 172 S.E.2d 602 (1969), held that the statute did not begin to run
until the death of a grantor who allegedly was incompetent from the time of execution until his
death.
206. 225 Ga.452,169 S.E.2d 312 (1969).
207. Accord, Brown v. Mitchell, 225 Ga. 115, 166 S.E.2d 571 (1969); Whitley v. Patrick, 226
Ga. 87, 172 S.E.2d 692 (1969); Barber v. Dunn, 225 Ga. 134, 166 S.E.2d 572 (1969).
Descriptions were held defective in Lansky v. Brannon, 225 Ga. 378,169 S.E.2d 125 (1969) (land
sold by the tract with no size shown and inaccurate dimensions) (real estate contract); Brown v.
Mitchell. 225 Ga. 115, 166 S.E.2d 571 (1969) (location, shape and acreage indeterminable); Grand
Lodge of Ga., I.O.O. F. v. City of Thomasville. 226 Ga. 4,172 S.E.2d 612 (1970) (metes and bounds
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unnamed except one. It did not give the size of lots; it was not drawn to
scale; it did not show land lot lines or courses and distances and it did not
indicate any starting or ending point. Under these circumstances, the
court held the description insufficient to support an action of ejectment
2 08
by the grantee.
If an imperfect existing plat is not a sufficient key, a nonexistent plat
would seem ipso facto insufficient. Such was the holding of Brown v.
Mitchell,2 09 where a defective description was not saved by the recital
"Being the North 100 acres, more or less of the said Land Lot and which
100 acres will be more fully described in a plat of Survey which is to be
made at the expense of the purchaser herein. ' 21 0 The court correctly held
that "[a] survey to be made in the future does not provide a key by which
21
the land may be identified.1 '
4.

Recording System

Langdale Co. v. Day2 1 2 reaffirmed a recurring point of Georgia law
involving the reconciliation of three statutes on recording:
29-401

Every deed conveying lands shall be recorded

. .

. The record

may be made at any time, but such deed loses its priority over a
subsequent recorded deed from the same vendor, taken without notice
of the existence of the first.21 1
29-401.1

Every voluntary deed or conveyance . ..shall be void as

against subsequent bona fide purchasers for value without notice of
such voluntary conveyance. .214
67-2501

Deeds .. .which are required by law to be recorded . . .

shall, as against the interests of third parties acting in good faith and
without notice, who may have acquired a transfer .. .binding the
description ran from ascertainable point "about 8 acres to a stake"); Richardson v. Georgia Kraft
Co.. 225 Ga. 743, 171 S.E.2d 312 (1969) (land conveyed by reference to land lot did not include
property in another land lot even though description of "the Lou Tatum Home Place" included
such other property). The description was sufficient in Whitley v. Patrick, 226 Ga. 87, 172 S.E.2d
692 (1969). Cf. Barber v. Dunn, 225 Ga. 134, 166 S.E.2d 572 (1969).
208. In ejectment, the plaintiff must recover on the strength of his own title. E.g., Herrington v.
LaCount, 225 Ga. 232, 167 S.E.2d 631 (1969). But prior possession is sufficient against a trespasser.
Grand Lodge of Ga., I.O.O.F. v. City of Thomasville, 226 Ga. 4, 172 S.E.2d 612 (1970).
209. 225 Ga. 115, 166 S.E.2d 571 (1969).
210. Id. at 117, 166 S.E.2d at 572.
211. Id. at 117, 166 S.E.2d at 572 citing Laurens County Bd. of Ed. v. Stanley, 187 Ga. 389,
200 S.E. 294 (1938).
212. 119Ga.App.210,166S.E.2d646(1969).
213. GA.CODE ANN. § 29-401 (Rev. 1969) (emphasis added).
214. Id. § 29-401.1 (emphasis added).
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. take effect only from the time they are filed for

record ... 215

The question in Langdale was whether these sections protect a junior
grantee who did not give value for the conveyance to him, and the court
followed a long line of cases denying protection to the gratuitous junior
grantee. The reasoning, as first announced in Toole v. Toole,",' was: (1)
that the word "vendor" in Ga. Code Ann. § 29-401 (Rev. 1969) refers
to a deed of bargain and sale, based on a valuable consideration,
otherwise the word "grantor" would have been used; (2) that the express
protection of purchasers for value in § 29-401.1 impliedly excludes any
protection for gratuitous takers; and (3) that § 67-2501 is not
grantees who
inconsistent with the other sections; it protects only junior 21
7
value.
paid
have
who
persons
i.e.,
transfer,
a
acquired
have
In addition to paying value, the junior grantee who desires protection
under the Georgia recording statutes must also be without notice. In
Waddell v. City ofA tlanta,211 the junior grantee took land on which the
senior, unrecorded, grantee was living pursuant to a temporary decree in
an action for divorce from the grantor. (The decree later was made
final). At the time of the conveyance to the junior grantee, there was no
lis pendens of record against the grantor, and the junior grantee argued
that the failure to file a lis pendens notice made her a purchaser without
notice.2 1 The court held, however, that actual possession by the senior
grantee was sufficient to put purchasers on notice and inquiry as to what
220
claim she had.
5.

Adverse Possession

The only significant adverse possession case was Grand Lodge of Ga.,
I.O.O.F. v. Thomasville,221 which decided the previously unresolved
question of whether adverse possession could run against property
held by a municipality for proprietary, as distinguished from
215. Id. § 67-2051 (Rev. 1967) (emphasis added).
216. 107 Ga. 472,33 S.E. 686 (1899).
217. The principal case, Langdale Co. v. Day, 119 Ga. App. 210, 166 S.E.2d 646 (1969), also
held that timber cut during the term of a timber lease, but not removed from the land before the
termination of the lease, was the property of the lessee, who could maintain trover to recover it.
218. 121 Ga. App. 94, 172 S.E.2d 862 (1970).
219. GA. CODE ANN. § 30-112 (Rev. 1969) provides "that the title to real property shall not be
affected by the filing of a suit for divorce unless there shall have been filed . . . a notice of lis
pendens...220. GA. CODE ANN. § 85-408 (Rev. 1970) provides that "[p]ossession of land is notice of
whatever right or title the occupant has...221. 226Ga.4,172S.E.2d612(1970).
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governmental, 2 2 purposes. The Georgia Supreme Court previously had
held that prescription could not run against property held for public
purposes, 223 and in the survey case the same rule was extended to
property held for proprietary purposes. Reliance was placed on the
inclusiveness of the statutory statement 24 that "[aictual adverse
possession of lands for 20 years, by itself, shall give good title by
prescription against everyone, except the State .
6.

Boundaries

Related to adverse possession is the sometimes vexing doctrine of
acquiescence. Adverse possession, as the term implies, requires proof of
adverseness, while acquiescence is based on the real or presumed
agreement of the parties. The doctrine is embodied simply in Ga. Code
Ann. § 85-1602 (Rev. 1970) as "acquiescence for seven years, by acts
or declarations of adjoining landowners, shall establish a dividing line."
Case law has embellished on the statutory definition, so that the
elements of acquiescence may be said to include: (1)a disputed,
uncertain or unascertained property line; 221 (2) acts or declarations
establishing the line;2 2 (3) by adjoining landowners;228 (4) for a period of
seven years. 22 9 The conjunction of the first two elements, dispute and
222. For a discussion of the proprietary-governmental purpose distinction in the context of
municipal tort liability, see SENTELL, THE LAW OF MUNICIPAL TORT LIABILITY IN GEORGIA 4-25
(1967).
223. Adams v. Richmond County, 193 Ga. 42, 17 S.E.2d 184 (1941), and cases cited therein.
224. GA. CODE ANN. § 85-406 (Rev. 1970). The defendant also claimed title by seven years'
adverse possession under color of title, but the court did not notice the fact that the seven-year
statute, GA. CODE ANN. § 85-407 (Rev. 1970), fails to make any exception for property held by the
state. (The twenty year statute also makes an exception for persons under disability while the sevenyear statute does not, but a specific section corrects this omission. See GA. CODE ANN. § 85-411
(Rev. 1970). There is no corresponding specific section in favor of the state.) Apparently the court's
holding applies to seven years' prescription under color of title, as well as to 20 years' prescription,
but the opinion is not clear on this point.
225. The remaining adverse possession cases touched a variety of topics. Kiker v. Anderson,
226 Ga. 121, 172 S.E.2d 835 (1970), held that a failure to charge the jury that prescription does not
run against minors, GA. CODE ANN. § 85-411 (Rev. 1970), was not error in absence of evidence
that anyone in plaintiff's chain of title was a minor. The possession of a widow pursuant to an award
of year's support was held not adverse to her child, so that prescription did not run in Barber v.
Dunn, 225 Ga. 134, 166 S.E.2d 572 (1969). Finally, the rule that prescription does not run where
adjacent owners are in constructive possession of the same land, GA. CODE ANN. § 85-404 (Rev.
1970), was reaffirmed in Trammell v. Thomas, 226 Ga. 148, 173 S.E.2d 197 (1970).
226. 3 ENCYCLOPEDIA OF GEORGIA LAW Boundaries § 39 (1961). See generally Iid. Adverse
Possession § 20 (1960); 6 POWELL, REAL PROPERTY § 890 n. 25 (1968); W. BURBY, REAL
PROPERTY § 124 (3d ed. 1965).
227. GA. CODE ANN. § 85-1602 (Rev. 1970).
228. Id.
229. Id. The statutory requirement of seven years is unusual. Generally acquiescence does not
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acquiescence, was at issue in Kiker v. A nderson.210 There the trial judge
charged the jury that where the dividing line is disputed, uncertain or
unascertained, the owners may establish the line by oral agreement.
However, in his charge on establishing the line by acquiescence, the trial
judge failed to charge that the line must be disputed, uncertain or
unascertained. This omission was held in Kiker to be error.
The decision in Kiker is correct, but the court's terminology is loose.
The court speaks of establishing disputed boundaries by (a) oral
agreement231 or (b) acquiescence. Properly viewed, these terms are not
distinguishable; they simply reflect different methods of manifesting
agreement. Oral agreements (or "declarations" in the statutory
language) are verbal acquiescences, while acquiescences (or "acts" in
the statutory language) are non-verbal acts from which acquiescence
may be implied .32 Thus, whether the acquiescence is established by proof
of express agreement or by proof of acts from which agreement may be
implied, the other elements of acquiescence must be present.
The nature of the non-verbal acts required to show acquiescence was
at issue in Greenway v. Griffith,2 in which the plaintiff testified that the
defendant asked him to help find the boundary between their two
properties. The plaintiff showed him the line, and the defendant put up a
fence which remained for nine years. The court held that this evidence
was sufficient to authorize the court to charge the law relating to
acquiescence.
One further point about acquiescence is that a line once established
under the doctrine is binding on successors in title of the parties. 3 In
Kiker v. Anderson,m the acts of a predecessor in title allegedly were
made through an agent, his son. The court held that evidence that the
agent looked after the renting of the property was insufficient to show
depend upon occupancy of the land for any prescribed period of time. W. BuRBY, REAL
PROPERTY § 124, at 310 (3d ed. 1965). This identity of time period with seven years' adverse
possession under color of title, see GA. CODE ANN. §§ 85-407, 1603 (Rev. 1970), leads to some
confusion between the doctrines, although in theory they are separate. See CRIBBET, FRITZ &
JOHNSON, CASES ON PROPERTY 707 (2d ed. 1966); Henderson v. Walker, 157 Ga. 856, 122 S.E.
613 (1924).
230. 226 Ga. 121, 172 S.E.2d 835 (1970).
231. The validity of an oral agreement fixing a boundary is questionable as a conveyance in
violation of the Statute of Frauds. Some jurisdictions have escaped this problem through various
fictions, while the Georgia requirement of a seven year occupancy seems to satisfy the policy behind
the Statute. See W. BURBY, REAL PROPERTY § 124, at 310 n. 232 (3rd. ed. 1965).
232. The distinction resembles that between express contracts and implied in fact contracts.
233. 225 Ga. 632, 170 S.E.2d 423 (1969).
234. Foster v. Thomas, 193 Ga. 823, 20 S.E.2d 80 (1942).
235. Kiker v. Anderson, 226 Ga. 121,172 S.E.2d 835 (1970).
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agency to agree to the establishment of a boundary line.3 Although the
agent allegedly made the agreement and built a fence afterward, the
court correctly held that his authority could not be established by
evidence that he performed the acts as agent-he could not hoist himself
by his own bootstraps.
The unique practice of processioning, which last year resulted in
several confusing decisions,137 led to dispute in this year's survey period.
In Lansford v. Gatliff, 38 the processioner's return established the
original land lot line as the boundary. This was open to the potential
challenge of establishing a new line never before marked on the earth's
surface, whereas the purpose of processioning is not to adjudicate title or
to mark lines which have never been ascertained but rather to mark anew
lines previously established. However, the court found that the issue had
not been raised and so refused to decide the issue.23'
7.

Miscellany

Of keen importance to the lawyer, as to all men, is the question of how
much he shall receive for his services and how he shall enforce that
right. Georgia Code Ann. § 9-613 (1935) sets forth the liens which an
attorney may enforce, among them liens for fees "upon all suits for the
recovery of real or personal property, and upon all judgments or decrees
for the recovery of the same. .... -240In Woodward v. Lawson,24' the
plaintiff, a practicing attorney, sued the defendant to recover a fee of
$115 for examining title to a tract of the defendant's land. One form of
relief sought was the imposition of a lien on the tract for the plaintiff's
services. The court noted, first, that the liens provided by § 9-613
should be strictly construed as in derogation of the common law, and
held, second, that the statute did not apply to the plaintiff's suit because
the property upon which he sought to impress the lien was not "property
recovered" by him, for there had been no litigation of a disputed claim
between adverse parties as the result of his efforts.
236. The question of whether the agent's authority would have to be in writing was not
discussed. As Georgia follows the equal dignities rule, requiring that the act creating the agency need
only be executed with the same formality as the law prescribes for the execution of the act for which
the agency is created, GA. CODE ANN. § 4-105 (Rev. 1962), it would seem that oral authority
would be sufficient to authorize acquiescence.
237. See 1969 Survey at 297-300.
238. 119 Ga. App. 145, 166 S.E.2d 639 (1969).
239. The court did discuss the precedent and noted "confusion" in it. Id. at 146, 166 S.E.2d at
640.
240. GA.CODE ANN. § 9-613(3) (1935).
241. 225 Ga. 261, 167 S.E.2d 660 (1969).
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A troublesome question is the effect of the standard recital in a deed of
"$10.00 and other good and valuable consideration," which is used to
243
conceal the sale price. 42 The parol evidence rule provides that parol
contemporaneous evidence is inadmissible, generally, to vary the terms
of a written instrument, while on the other hand Ga. Code Ann. § 29101 (Rev. 1969) states that "[tihe consideration of a deed may always be
inquired into when the principles of justice require it." The interplay of
2 44
these sections was at issue in A wtrey v. A wtrey, where the plaintiff
conveyed property by a quitclaim deed which recited a consideration of
$500 (rather than the usual recital of $10.00 or $1.00), then later asserted
a parol agreement that she was to receive one-half of the net proceeds if
the grantee sold the property (apparently the transaction was part of a
family settlement).2 4 5 In resolving the two sections, the court followed the
rule of Stonecypher v. GeorgiaPower Co.:
As between the parties to the contract, the consideration of a deed may
always be inquired into where the principles of justice require it,
provided that the consideration is expressed only by way of recital, and
not in such a way as to make it-6-i of the terms and conditions of the
instrument. When expressed only by way of recital, parol evidence is
admissible to show that the true consideration of the deed is in fact
different from the one stated merely by way of recital. However, one of
the parties to a deed cannot, under the guise of inquiring into its
consideration, engraft upon the instrument a new condition or covenant
which imposes an additional affirmative obligation upon the other
party. Therefore a suit for damages for breach of an oral agreement
cannot be maintained where, in order to establish such agreement, it is
necessary to vary the terms of a deed by imposing additional
2 46
affirmative obligations upon one of the parties to the instrument.
the
Under this test, the plaintiff lost because she sought to engraft upon
247
defendant.
the
on
obligation
written deed an additional affirmative
242. Of course, the sale price may be computed accurately from the revenue stamps attached to
the deed-if the taxes are not overpaid to conceal the true price.
243. GA. CoDE ANN. § 38-501 (Rev. 1954).
244. 225 Ga. 666, 171 S.E.2d 12 6 (1969).
245. The grantor also sought to impose a constructive trust on the proceeds of sale. This remedy
was denied, apparently on the ground that the plaintiff failed to allege fraud. See GA. CODE
ANN. § 108-106(2), 107 (Rev. 1959).
246. 183 Ga. 498,499, 189 S.E. 13, 14 (1936).
247. It would seem that a simpler ground of decision was available; viz.. the consideration of
$500 (which was stated in the deed) was not a mere recital but was one of the terms and conditions of
the agreement.
The rule of Stonecypher seems unduly limited. Would not almost any variation of a nominal,
recited consideration engraft an additional affirmative obligation on the grantee, making it
impossible to show the true consideration?
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Herrington v. La Count 24 8 had the salutary effect of furthering
merchantability of tax titles. 2 9 Georgia Code Ann. § 92-8306 (Rev.
1961) provides that twelve months after the date of a tax sale, the
purchaser may forever bar the right to redeem the property by serving
notice of foreclosure on the delinquent taxpayer. In Herrington the
defendant in an action of ejectment set up as a defense the plaintiff's
failure to file the notice of foreclosure specified by § 92-8306. The
plaintiff, however, had held title for more than seven years, and the court
held that fee simple title had vested in him by adverse possession under
color of title, notwithstanding the failure to bar redemption.2 50
Two cases involved intra-church disputes over title to realty.
Presbyterian Church in the U.S. v. Eastern Heights Presbyterian
Church 51 apparently was the last in a celebrated series of disputes over
title to local church property. Two Savannah churches withdrew from
the national Presbyterian church on the ground that the national church
had departed from the doctrines it held at the time the local churches
were established. The Georgia courts z21 applied the rule that for churches
with a connective form of government there is an implied trust on local
church property for the benefit of the general church, provided that the
general church adheres to its doctrines existing at the time of affiliation
by the local church. Under this test, the courts found a substantial
departure from doctrine and awarded the property to the local churches.
Upon review by the Supreme Court, 253 it was held that the first
amendment prohibits court inquiry into ecclesiastical questions, so that
the departure from doctrine element of Georgia's implied trust theory
could play no role in any judicial proceedings. Upon remand, the
Georgia Supreme Court held that the entire implied trust theory must
fall; since Georgia adopted the theory with the departure from the
doctrine principle as a condition, the court said it must assume that the
theory would not have been adopted without the proscribed mode of
protecting the local churches.2 54 Lacking an implied trust, there was no
248. 225 Ga. 232, 167 S.E.2d 631 (1969).
249. SeeCRIBBET, FRITZ & JOHNSON, CASES ON PROPERTY 583 (2d ed. 1966).
250. The court relied on GA. CODE ANN. § 92-8313 (Rev. 1961), which provides generally that
nothing in § 92-8301 and §§ 92-8306-8314 shall prevent a tax deed title from ripening by
prescription after seven years.
The court also held that the defendants lacked standing to attack the tax levy as excessive.
251. 225 Ga. 259, 167 S.E.2d 658 (1969); see Rehberg, Trusts. Wills and Administration of
Estates. 1969 Survey of Geoigia Law, 21 MERCER L. REV. 1, 10-11 (1970).
252. 224 Ga. 61, 159 S.E.2d 690 (1968). See Chaffin, Real Property. 1968 Survey of Georgia
Law, 20 MERCER L. REV. 227 (1969).
253. 393 U.S. 440 (1969).
254. Quaere: whether the departure from doctrine element has again played a role in the judicial
proceedings.
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the general church, so the legal title
other basis for giving title to
2 55
churches.
local
remained in the
The other church case was Carden v. La Grone,56 a bitter dispute
between the founders of a church and the church members. The court
resolved a question of title (which did not involve a dispute over doctrine)
by following Ga. Code Ann. § 22-5507 (Rev. 1970), which confirms
conveyances to trustees for a church, and refused otherwise to interfere
2 57
with internal management where property rights were not involved.
IV.

LANDLORD & TENANT

One group of cases dealt with problems of creation, renewal and
termination of the landlord-tenant relationship. Creation of the
258
relationship was at issue in Lewis v. Storch, where the landlord within
the space of a month executed two leases to his property, with the term of
the second lease overlapping the term of the first. The landlord sought to
recover rent from one of the tenants on the first lease, raising the typical
concurrent lease problem of whether the second lease conveyed the
landlord's reversionary interest in the first lease, making the tenant
under the second lease the landlord of the first tenant and precluding the
original landlord from maintaining his suit.2 59 A divided court, with four
judges concurring in one opinion, one judge concurring in the result, and
four judges dissenting, applied the common law rule which bars the
landlord from recovery. In doing so, the majority apparently
disregarded the effect of Ga. Code Ann. § 61-101 (Rev. 1966) which
has been interpreted" o under appropriate circumstances as reducing the
interest passed by the second2 61lease from a reversion to a mere usufruct.
The case has been criticized.
Error also appeared in Pharr v. Woodall,2 6 2 but there the court
admitted it. The case originally arose as a suit on a series of notes
brought by the landlord against the executor of the will of the deceased
tenant. Tender of the sums due on the notes had been made by the widow
and two sons of the decedent prior to discovery of the decedent's will, but
255.
256.
257.
258.
259.
260.
261.
GA. ST.
262.

The result is the same as in the earlier Georgia decision: title in the local churches.
225 Ga. 365, 169 S.E.2d 168 (1969).
GA. CODE ANN. §§ 22-5504, 5506 (Rev. 1970).
120 Ga. App. 85, 169 S.E.2d 726 (1969) (5-4 decision).
See I ALP § 3.59.
Warehouses, Inc. v. Wetherbee, 203 Ga. 483,46 S.E.2d 894 (1948).
See Comment, Concurrent Leases: The Common Law and Ga. Code Ann. § 61-101, 6
B.J. 320 (1970), for a critical analysis of the principal case.
119 Ga. App. 692,168 S.E.2d 645 (1969), affd, 226 Ga. I, 172 S.E.2d 404 (1970).
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the court of appeals 2c and supreme court 26 ' held that such tenders were
not legal. The landlord then brought a second action, a dispossessory
warrant proceeding, to oust the decedent's widow. The same two
courts 265 turned-about and held that tenders of rent by the widow and
sons were legal tenders. The supreme court said that at the time of the
earlier decisions the courts overlooked the fact that their authority was
two cases decided before the enactment of a code section allowing
effective tender by "an agent or friend."12 " Since the code section was
broad enough to allow tender by the wife and sons, the dispossessory
2 67
warrant proceeding would not lie.
The consideration for a liquidated damage agreement growing out of
an early termination of a lease was at issue in Smith v. Warshaw.218 The
parties entered into a lease for a one-year term at a monthly rental of
$119.50; the lease gave the lessor the option of re-letting the premises and
holding the lessee liable for any deficiency if the lessee should default.
About 3 1/2 months before expiration of the term, the parties entered
into a liquidated damage agreement which provided that if the lessee
defaulted he would, at the lessor's option, forfeit his security deposit and
pay two months rental as liquidated damages. The lessee did default; the
lessor re-rented the premises for $125 per month; and the lessee refused
to pay the two months rent called for by the agreement. The issue thus
raised was whether the agreement was supported by consideration, and
the court held that the lessor gave no consideration, as he remained free
to pursue damages under either the lease or the subsequent agreement.26 '
The remaining case in the first group turned on the difference between
a renewal and an extension of a lease: "renewal" contemplates the
execution of a new contract, whereas "extension" does not. In Chalkley
v. Ward" the owner of a life estate in certain lands executed a lease of
the land for the year 1962 which gave the lessee the option of renewing
and extending the lease annually during the life of the lessor by giving
notice in writing and executing a new note for the rental by December 1
of each year. The lessee exercised this option for four consecutive years
263.

264.
265.
(1970).
266.

117 Ga. App. 405, 160 S.E.2d 656 (1968).

224 Ga.492, 162 S.E.2d 357 (1968) (7-2 decision).
Pharr v.Woodall, 119 Ga. App. 692, 168 S.E.2d 645, affd, 226 Ga. I, 172 S.E.2d 404
GA. CODE ANN.

§

20-1105 (Rev. 1965).

267. The court left intact the decision in the first action.
268. 121 Ga. App. 72, 173 S.E.2d 234 (1970).
269. The court held that, as the liquidated damages agreement was void, the lessor's right to the
security deposit was governed by the original lease.
270. 119 Ga. App. 227, 166 S.E.2d 748 (1969).
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by giving notes but without giving written notice. The notes were
accepted by the lessor, and the lessee used the premises and paid the taxes
as he had during the first year. However, prior to December 1, 1966, the
lessor notified the lessee in writing that by reason of his failure to comply
with the lease it had terminated. The lessee then gave written notice of his
intention to extend the lease, together with a note for rent, before
December 1. The issue therefore was whether the lease provided for a
renewal, in which case the lessee's failure to obtain a new written
agreement made him a tenant at will, or an extension, in which case he
still could be regarded as a tenant at will for failure to give the written
notice called for by the original agreement. The court said that the
requirements of written notice and execution of a new note suggested
that the provision be regarded as a renewal; however, the court found
that the conduct of the parties indicated their construction of the
provision as an extension. Assuming, then, an extension, the court held
that the failure to give written notice did not terminate the agreement, as
the lessor's acceptance of the lessee's conduct amounted to a temporary
' 7 1 which did not require
mutual departure and a "quasi new agreement
notice. The notice requirement was reinstated by the lessor in 1966 when
she notified the lessee of her intention to rely on the exact terms of the
agreement, but the lessee complied with the requirement in that year.
Related to the renewal-extension question is the issue of whether the
existence in the lessee of an unlimited right to extend the lease in
perpetuity by paying the rental when due is violative of the rule against
72
reaffirmed the view
perpetuities. SeaboardCoast Line R.R. v. A dcock2
273
rule.
the
violate
that such a possibility does not
Aside from the preceding questions of creation and termination of the
landlord-tenant relationship, the survey cases presented a random
274
collection of issues. Scarboro Enterprises,Inc. v. Hirsh dealt with the
common question of the landlord's liability to the tenant for personal
injuries. 275 The tenant alleged that the defect causing his injuries (a

structural defect in steps) was latent and that the landlord knew or
should have known of the defect. The landlord defended that the
following lease provision protected him:
The lessee agrees to indemnify and save harmless the lessor against all
271.

GA. CODEANN.

§ 20-116 (Rev. 1965).

272. 119 Ga. App.812,168 S.E.2d606 (1969).
273. See Williams v. J. M. High Co., 200 Ga. 230, 36 S.E.2d 667 (1946); Abbott, Leases and
the Rule Against Perpetuties, 27 YALE L.J. 878,883-85 (1918); I ALP § 3.87. The theory on which
the perpetual renewal is sustained rarely is articulated.
274. 119 Ga. App. 866,169 S.E.2d 182 (1969).
275. See 1969 Survey at 302-03.
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claims for damages to persons or property by reason of the use or
occupancy of the leased premises, and all the expenses incurred by
lessor because thereof including attorneys fees and court costs. 27
For authority, he relied on last year's survey case of Carter v. Noe, 77
which held that a clause releasing the landlord from liability for personal
injury protected him from liability to the tenant. Nevertheless, the court
in Scarboro distinguished between a release clause and an indemnity
provision2 7 and held that in the absence of explicit language to the
contrary it would not interpret an indemnity agreement as a promise by
the indemnitor to save the indemnitee harmless on account of the latter's
own negligence."7 '
The question of whether the burden of a covenant was real (and so ran
with the land) or personal (and so did not run) was posed in James
Talcott, Inc. v. Roy D. Warren Commercial, Inc.280 There a realtor
negotiated a lease for the landlord, who agreed in the lease to pay 5% of
rentals to the realtor. The lease further provided that in the event of sale
the realtor would release the landlord upon acceptance by the landlord's
grantee of the duty to pay the commissions. The landlord later conveyed
the property to a grantee who assumed the duty to pay. The grantee then
gave a security deed and assignment of leases to the defendant lender.
After default, the lender took over the leases and collected rentals but
refused to pay a commission to the broker. The court, with almost no
discussion, held that the covenant was personal and so did not bind the
defendant; the provision regarding sale of the property was seen as
indicating an understanding that the covenant was personal.2 8'
276.
277.
278.
279.
"release

119 Ga. at 869, 169 S.E.2d at 185.
118 Ga. App. 298, 163 S.E.2d 348 (1968); see 1969 Survey at 303-04.
The court construed the adhesion contract against the party who drew it (the landlord).
The clauses in the two cases were very similar. In Carter v. Noe the lessee agreed to
and hold harmless" while in Scarboro the lessee agreed to "indemnify and save harmless."
The result of Scarboro is good and the lesson to draftsmen clear.
280. 120 Ga. App. 544, 171 S.E.2d 907 (1969).
281. A final group of cases involved procedures which are outmoded by the revisions of
dispossessory warrant proceedings adopted by the last session of the General Assembly. See § I,
supra; Brinson v. Ingram, 120 Ga. App. 271, 170 S.E.2d 39 (1969); O'Leary v. Smith, 119 Ga. App.
762, 168 S.E.2d 886 (1969); Resolute Ins. Co. v. Brayton, 119 Ga. App. 412, 167 S.E.2d 398 (1969);
Williams v. Stancil, 119 Ga. App. 800, 168 S.E.2d 643 (1969).
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