LOCAL GOVERNMENT
By R.PERRY SENTELL, JR.*
As usual, the subject of local government was a popular one for both
litigation and legislation during the past year. A brief description of this
activity will thus be helpful, it is hoped, to those who did not have the
time or inclination to follow these developments from day to day. The
reader is cautioned, however, that little more than description has been
attempted.
Approximately 50 court decisions have been selected at least for
mention here. These are treated by classification into the major
categories of "municipalities" and "counties", and further into more
specific subject-matter niches.
The coverage of legislation focuses upon some 20 measures, again
loosely classified as to subject matter. Attention here, of course, can be
devoted only to what are considered some of the more noteworthy of
these measures. Not surveyed are local and special enactments,
population statutes, and resolutions proposing amendments to the
constitution which were not submitted to the voters during the survey
period.
I.

COURT DECISIONS

A.

Municipalities

1. Annexation
Two of the supreme court's decisions during the survey period dealt
with the municipal territorial procedure of annexation.' In one of these,
Holloway v. Mayor & Council of Whitesburg,' the court summarily but
emphatically reaffirmed the long-standing principle that "the General
Assembly has the authority to designate the corporate limits of
municipalities without submitting the same to a vote of the electors in
such area."'3 Armed with this principle, the court rejected an action by
property owners to enjoin the municipality's exercise of jurisdiction over
*
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I. For general coverage of the subject, see Sentell, The Law of Municioal A nnexation in
Georgia: Evolution of a Concept? 2 GA. L. REV. 35 (1967), reprinted in P. SENTELL, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW 193 (1969).
2. 225 Ga. 152, 166 S.E.2d 576 (1969).
3. Id. at 153-54, 166 S.E.2d at 578. For historical treatment of this principle, see Sentell, The
Law of Municioal Annexation in Georgia:Evolution ofa Concept? 2 GA. L. REV. at 54, STUDIES IN
GEORGIA LOCAL GOVERNMENT LAW at 226 (1969).
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4
their territory under the authority of a local annexation statute. This
statute, it was held, violated neither due process, nor equal protection,
nor one-man-one-vote requirements. 5
Still another point raised by the petitioners in the Holloway case was
6
the validity of a general statute enacted by the legislature in 1964 which
purported to eliminate the distinction between a "town" and a "city" in
8
Georgia. 7 The enactment of this statute, it was contended, amounted to
the exercise of a judicial function and thus violated the separation-of9
powers command of the state constitution. Refusing to accept this
contention, the court declared that

if the General Assembly is authorized to so designate a municipal
corporation as a "city" or as a "town" it cannot be said that the
General Assembly is without authority to abolish such distinctions for
statutory purposes and declare that when all municipal corporations
are referred to either as "town" or as "city" in an Act of the General
Assembly, such language or designation shall be deemed
synonymous."0
By far the more interesting development during the survey period was
the litigation which culminated in the supreme court's other annexation
decision, Plantation Pipe Line Co. v. City of Bremen." This litigation
posed in direct controversy the validity of the two general statutes which
purport to authorize the municipal governing authority's annexation of
unincorporated territory in Georgia." Since the enactment of these
4. The argument by the property owners was that the local statute "'annexes the plaintiffs and
their properties to a town and impresses upon them a form of municipal government not of their
choice, and without the right of plaintiffs to vote upon the question of annexation." 225 Ga. at 153,
166 S.E.2d at 578.
5. The one-man-one-vote authorities, said the court, "are not in point." Id. For consideration
by the supreme court of reapportionment arguments at the county level, see the discussion infra.
6. GA. CODE ANN. § 69-1601 (Rev. 1967).
7. The petitioners' argument appeared to focus upon the local annexation statute's
interchangeable use of the two terms.
8. The statute provides that "'wlherever the words 'city,' 'town' or 'municipality' appear in the
statutory laws of Georgia, they shall be construed as synonymous and the General Assembly so
declares this to be its intention in the use of these words, and such words shall be held to mean a
municipal corporation as heretofore defined by statutory law and judicial interpretation." GA.
CODE ANN. § 69-1601 (Rev. 1967). For treatment of the history of this judicially-created
distinction in Georgia, see Sentell, Citiesand Towns in Georgia:A Distinctionwith a Difference? 14
MERCER L. REV. 385 (1963), reprinted in STUDIES IN GEORGIA LOCAL GOVERNMENT LAW at 109
(1%9).
9. GA. CONST. art. I, § i, para. XXIII, GA. CODE ANN. § 2-123 (Rev. 1948).
10. 225 Ga. at 152-53, 166 S.E.2d at 577.
II. 225 Ga.607,170S.E.2d 398 (1969).
12. Generally, these statutes purport to authorize annexation by municipal ordinance upon
specified procedures and approval in the outside territory. In local government law circles, they are
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statutes in 1962 and 1966, lingering fears have beclouded their utilization
by Georgia municipalities. 13 These fears stem from the question whether
the Georgia courts will view the power of annexation as a component of
municipal "self-government" within the meaning of the only
constitutional provision which can save the statutes from being declared
unconstitutional delegations of state legislative power. 4 In Plantation
Pipe Line Co., the plaintiffs attempted to present this question,, only to
have their petition dismissed by the trial court. Upon appeal, the
supreme court affirmed, with the explanation that "the trial court was
without jurisdiction to render any judgment except one of dismissal
inasmuch as the Attorney General was not served with a copy of
proceeding seeking a declaratory judgment declaring statutes of the
State unconstitutional.""6
Because of a technicality, therefore, students of the subject must await
further litigation of this frustrating question in Georgia local
government law.
2.

Officers and Employees

In a number of cases decided during the survey period, municipal
officers and employees claimed benefits or protections to which they
were alleged to be entitled. The point most forcefully illustrated by these
decisions is the statutory nature of such claims: indeed, success or failure
depends almost exclusively upon the construction of the particular
statutory framework out of which the claim arises. 7 In Connors v. City
popularly referred to as the -100% statute," and the "60% statute," and are found respectively
in
GA. CODE ANN. §§ 69-902-903, and §§ 69-904-912 (Rev. 1967).
13. Even so, the statutes have reportedly been employed by a considerable number of Georgia
municipalies.
14. This provision was ratified in 1954 and reads, in part, as follows: "The General Assembly is
authorized to provide by law for the self-government of municipalities and to that end is hereby
expressly given the power to delegate its powers so that matters pertaining to municipalities upon
which, prior to the ratification of this amendment, it was necessary for the General Assembly to
act,
may be dealt with without the necessity of action by the General Assembly.
...
GA. CONST. art.
XV, § 1,para. I, GA. CODE ANN. § 2-8301 (Supp. 1969).
For treatment of this entire question, see Sentell, The Law of Municipal A nnexation in Georgia:
Evolution of a Concept? 2 GA. L. REV. 35 (1967), reprinted in STUDIES IN GEORGIA LOCAL
GOVERNMENT LAW 193 (1969). For consideration of the related question
in respect to "home rule"
in Georgia, see Sentell, Home Rule Benefits or Homemade Problems for Georgia Local
Government? 4 GA. ST. B.J. 317 (1968), reprinted in STUDIES IN GEORGIA LOCAL
GOVERNMENT
LAW 173 (1969).

15. "Appellant contends that annexation is not a necessary power of self-government nor can it
logically be viewed as such under the decision of the Supreme Court of Georgia cited above."
Appellants' Brief.
16. 225 Ga. at608, 170 S.E.2d at 398.
17. Often this framework is local in nature thus contributing to the difficulty of pointing up
general principles in this subject area.
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Council of A ugusta,5 for instance, the court of appeals held simply that
the trial court had erred in granting the municipality's motion for
summary judgment against a retired police sergeant seeking additional
pension funds. Under the local statutory system, held the court, genuine
issues of fact existed as to the plaintiff's exact status at the time of his
due him.
retirement, 9 as well as to the computation of the amounts
20
held.
be
Accordingly, a trial of the plaintiff's claim must
2
Again, in Fleming v. Maddox, the issue was only whether the
plaintiff member of the municipal police department was a "peace
officer" within the meaning of the state peace officers' annuity and
benefit fund. 2Holding that he was,23 the supreme court noted that under
the municipal charter he had been sworn and issued a badge, pistol, and
blackjack. In addition, he was subject to the department's rules and
regulations and orders of the police chief, and was authorized to make
arrests.24 That his duties included radio maintenance and operation was
immaterial: "These duties are just as vital to preserving public order,
protecting life and property, and detecting crime as the duties performed
'2
by a patrolman or detective." Accordingly, the plaintiffs action for
membership in the fund was sustained.3
The crucial nature of the local statutory system was pointed up even
more sharply in Conneff v. Hill,21 a mandamus action by a dismissed
municipal policeman seeking to require the civil service board to hold a
review hearing.2 Briefly surveying the material statutory provisions of
the municipal civil service system, the supreme court could find no
2
requirement for such a hearing. The dismissed employee was entitled to
18. 12OGa.App.499,171 S.E.2d578 (1969).
19. I.e., whether he retired purely as "sergeant" or as the "social hygiene officer" of the
department.
20. I.e., the municipality had failed to show that no genuine issue of fact existed.
21. 225 Ga. 737,171 S.E.2d 276 (1969).
22. This fund was created by general statute, and the plaintiff sought a mandamus requiring
officers of the fund to approve his application for membership and to reinstate him retroactively to
the time he had been previously accepted.
23. I.e., that he came within the statutory definition of devoting "full time to the preservation of
public order, or the protection of life and property, or the detection of crime." 225 Ga. at 741, 171
S.E.2d at 279.
24. The court thus adopted the duty test in resolving the issue of the case.
25. 225 Ga. at 740, 171 S.E.2d at 279. Also discounted were the facts that he was classified as a
civilian and that he did not wear a uniform or receive a uniform allowance.
26. The court denied that its holding here would award membership in the fund to all employees
of the municipal police department.
27. 225 Ga. 583, 170 S.E.2d421 (1969).
28. The plaintiff alleged permanent civil service status and the municipal board's denial of his
request for a hearing.
29. The defense was that under the system a hearing was discretionary with the board.
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a written statement of the reasons for his dismissal and was provided an
opportunity to answer the charges in writing. Beyond this, however, the
holding of a review hearing was entirely discretionary with the board;
thus, "the plaintiff cannot compel the board to hold a hearing. 3 0
Even when the hearing is conducted, problems can arise. In Hood v.
Rice 3 for instance, a former school teacher alleged illegal treatment by
the municipal board of education during a hearing upon her claim for
back pay and pension benefits.3 2 Specifically, she complained that when
the hearing began the chairman of the board stated the board's
contentions against the plaintiff,33 thereby demonstrating that the board
had already prejudged the case. u Rejecting this complaint, the court of
appeals thought that the chairman's remarks "were nothing more than a
statement of the issues, and do not constitute any prejudgment of the
case." 3 5
The plaintiff in Hood also contended that the board's order was
invalid because it did not include separately stated findings of fact and
conclusions of law as required by the Georgia Administrative Procedure
Act.3 Unreceptive to this contention also, the court held that the
Administrative Procedure Act was not applicable to local boards of
education.3 7 Said the court: "Although special or detailed findings of
fact and conclusions of law may be desirable in a case of this nature,
their absence will not affect the validity of the determination of a quasijudicial tribunal when not required by statute.138 Accordingly, the
municipal board's order was sustained.
A completely different facet of the municipal law of officers and
employees is illustrated by the one decision which remains to be treated
under this heading. This facet encompasses the problem of self-interest,
30. 225 Ga. at 584, 170 S.E.2d at 422. The court reversed the trial court's refusal
to dismiss the
plaintiff's petition.
31. 120 Ga. App. 691, 172 S.E.2d 170 (1969).
32. She complained of the findings by both the municipal and state boards of education
that she
had voluntarily left her employment and had not been discharged by the
municipal school
authorities.
33. I.e., that she had stopped work of her own volition and that any claim was
barred by the
statute of limitations.
34. Thus, she had been deprived of a fair and impartial tribunal.
35. 120 Ga. App. at 693, 172 S.E.2d at 173. Also sustained was the chairman's
statement that
the plaintiff had the burden of proof in the hearing.
36. GA. CODEANN. § 3A-I18(b)(Supp. 1969).
37. The court said that "a city board of education is not included within any of
the definitions
of'agency' contained in this statute." 120 Ga. App. at 694, 172 S.E.2d at 173.
38. Id. The court held further that the statute was not applicable to the state board
of education
"when, as here, the board sat as an appellate body and did not decide the controversy
de novo but
based its appellate decision on the evidence heard by the local board."
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the danger that the municipal officer or agent will misuse his public
position for the benefit of his own private interests and to the detriment
39
of those of the municipality. The legislature's recognition of this danger
is expressed by a general statute of long standing which declares it
"improper and illegal for a member of a city council to vote upon any
question brought before the council, in which he is personally
interested."0 In the case of Crawford v. Brewster,"' the supreme court
was confronted with the contention that this statute had been violated
when a municipal councilman, who, along with his wife, was employed
by a private school, had voted to rezone property upon which the school
42
held an option to purchase. Because this vote was invalid, it was
affirmative votes
argued, the municipality's charter requirement of four
43
met.
been
not
had
for the adoption of an ordinance
Referring to prior decisions," the court emphasized that the primary
concern of the statute, as interpreted, was to prohibit voting by
municipal councilmen upon matters in which they held a "financial"
interest. 45 In this instance, said the court, "the fact that he and his wife
are employed by the school and receive salaries therefrom would not give4
him a financial interest in the ordinance rezoning the property." ,
Consequently, his vote was valid, and the rezoning ordinance had been
7
sufficiently adopted. With the supreme court's decision in Crawford,
therefore, it can now be said that the statutory term "personal" has been
definitely narrowed to "financial."
activity,
39. For treatment of the subject of self-interest in the context of municipal purchasing
L. REV.
see Sentell, Some LegalAspects of Local GovernmentalPurchasingin Georgia, 16 MERCER
309
B.J.
ST.
GA.
5
Now?
How
Purchasing:
Municial
and
Self-Interest
371 (1965), and Sentell,
LAW at 331 and 365
(1969), both reprinted in STUDIES IN GEORGIA LOCAL GOVERNMENT
respectively.
40. GA. CODE ANN. § 69-204 (Rev. 1967).
41. 225 Ga. 404,169 S.E.2d 317 (969).
private school
42. The property had been rezoned from residential use to apartment use, and the
revenue for
obtain
to
it
upon
buildings
apartment
construct
and
property
the
planned to purchase
the school's operating expenses.
43. A total of four councilmen had voted for the rezoning ordinance.
of Macon, 205
44. Smith v. City of Winder, 22 Ga. App. 278,96 S.E. 14 (1918); Story v. City
(1949).
396
S.E.2d
Ga. 590, 54
§ 69-204 was
45. In those cases, said the court, "the 'personal' interest referred to in Code
318.
at
S.E.2d
169
405,
at
Ga.
225
interest."
construed to be a 'financial'
music director at
46. Id. at 405, 169 S.E.2d at 318. The councilman was allegedly employed as
there.
a
secretary
was
wife
his
and
the school,
the others by
47. The court also rejected the contention that one of the councilmen had misled
showed
survey
a
when
ordinance
the
opposed
people
the
of
majority
slight
a
only
telling them that
councilman
that 82% of the people were in opposition. The court said there was no evidence that any
taken until
was influenced by the statement, that the survey was a limited one, and had not been
some time after the ordinance was adopted.
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3. Legislation
In studying the law of municipal corporations in Georgia, one is
struck by the large number of court decisions which turn on little more
than the mere arrangement of a hierarchy of statutory enactments. The
necessity for much of this judicial activity derives from a provision of the
state constitution which declares, in part, that "no special law shall be
enacted in any case for which provision has been made by an existing
general law." 48 Time and again, therefore, "local legislation"-both
that enacted by the General Assembly 4 and by the municipal
legislature5O-is attacked on the ground that the subject treated has been
covered by general statutes. Apparently, this was the basis of the
defendant's argument in Freeman v. City of Valdosta,5 a case before the
court of appeals during the survey period. There the defendant had been
convicted of violating a municipal ordinance regulating the operation of
businesses on Sunday," and contended that this ordinance had been preempted by state statute. Summarily rejecting this contention, the court
could find nothing in the record of the trial of the case which identified
either the state statute or the provision of the constitution upon which
the defendant purported to rely. Thus, it was unnecessary, the court held,
to pass upon the validity of the ordinance."
The hierarchy approach was more successfully utilized by the
municipality in the case of Local 574, InternationalAssociation
Firefighters v. Floyd.55 This was an action by a labor organization
seeking to mandamus municipal officials to recognize the organization
as representative of municipal firefighter employees and to bargain
collectively with it." The suit was posited upon a 1968 special statute57
purporting to empower municipal employees with the right to organize
and to bargain collectively on questions of "wages, hours, and other
conditions of employment and to engage in other concerted activities for
48. GA. CONST. art. I, § IV, para. I, GA. CODE ANN. § 2-401 (Rev. 1948).
49. Ordinarily referred to as local or special statutes.
50. Ordinarily referred to as ordinances or resolutions.
51. 119 Ga. App. 345, 167 S.E.2d 170 (1969).
52. The defendant had been convicted in the municipal recorder's court, and
his certiorari to the
superior court had been overruled.
53. This was the extent of his contention as reported in the court of appeals'
opinion.
54. This was true even though the recorder had stated that formal rules of
pleading and practice
would not be followed in the trial.
55. 225 Ga. 625,170 S.E.2d 394 (1969).
56. The plaintiff alleged that a majority of the municipality's fire-fighter
employees had
designated it as their representative and that the municipality had refused to
bargain with it.
57. Ga. Laws, 1%2, p. 2953. This statute, said the court, applied only to
the City of Savannah
and Chatham County.
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aid or protection,
the purpose of collective bargaining or other mutual
'
the trial
Affirming
coercion."
or
restraint
free from interference,
this
contrasted
court
supreme
the
court's denial of the mandamus,
statute
latter
The
1962.11
in
special statute with a general statute enacted
authorized each municipality "to define, regulate and alter the powers,
duties, qualifications, compensation and tenure of all municipal officers,
6
agents and employees."' Under the 1962 statute, said the court, the
municipality was not required to bargain collectively in respect to the
powers authorized." But the 1968 statute would "place restrictions, in
the form of mandatory collective bargaining, upon the unlimited powers
62
granted by the 1962 general laws." Thus, concluded the court, "this is
in clear violation of the constitutional prohibition against the enactment
of a special law where provision has been made by existing general
law." 63
The subject of legislation in municipal law also has its procedural
side," where one interesting facet encompasses the mayor's voting
actions. Two of the cases decided by the supreme court during the survey
period present an appropriate contrast in the litigation of this facet.
Although the report of the case is too brief to be clear, Aliotta v.
Gilreath0presented a controversy over an election to fill a vacancy in the
office of municipal alderman. The mayor's participation in this election
resulted in a tie vote; apparently, the mayor then attempted to cast an
6
additional vote to break the tie. ' In an opinion consisting of three
sentences, the court said that:
[Wihether or not the charter .. authorizes the Mayor to cast a vote
in an election to fill a vacancy in the office of "Mayor, Alderman or
Clerk of Council," the same does not authorize him to vote in the
election and then cast an additional vote to "break the tie" so as to give
him two votes . . .67
duty to
58. 225 Ga. at 628, 170 S.E.2d at 395-96. The statute also specified the municipality's
bargain collectively.

59.

GA. CODE ANN.

§§ 69-309-310 (Rev. 1967).

60. 225 Ga. at628,170S.E.2d at 395.
in the exercise
61. The powers could be "executed by the municipality in any manner it chooses,
of its non-delegable discretion." Id. at 628, 170 S.E.2d at 396.
by the 1962
62. Id. "This 1968 special law, in our view, attempts to restrict the powers granted
general law, supra, to municipalities in dealing with their employees."
63. Id.
Georgia Local
64. This side is treated in some detail in Sentell, The Legislative Process in
Government Law, 5 GA. L. REV. 1 (1970).
65. 225 Ga. 328,168 S.E.2d 314 (1969).
office from acting
66. The action sought an injunction to restrain one of the candidates for the
under the election.
67. 225 Ga. at 328, 168 S.E.2d at 315.
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From this, the court concluded that the tie vote had resulted in no
election, and that the defendant candidate could be enjoined from
claiming office under it.68
Not always, however, has the mayor been attacked for attempting to
vote; sometimes the complaint has arisen from his failure to do so. I n the
case of Crawford v. Brewster,6 for instance, the validity of a municipal
rezoning ordinance was challenged, 70 on the ground that the mayor had
not voted for its enactment. 7 This challenge was based upon a 1923
charter amendment which declared that no zoning measure was to be
adopted "except by a majority vote of the entire mayor and council. '7 2
Because the mayor had cast no vote, it was urged, this declaration
rendered the rezoning ordinance invalid.?3
Rejecting the challenge, the court called attention to a 1958
amendment to the charter which designated the mayor the chief
executive, specified that he was to preside over the council's
deliberations, and stated that he "shall not be entitled to vote, except in
case of a tie." 7 4 Further, the court noted, this later amendment
"specifically provides for the repeal of all laws and parts
of laws in
conflict with it." T Accordingly, "the mayor properly abstained from
voting on the rezoning ordinance, his vote not being needed to break a
tie." 76
4.

Powers

As noted in past years, the determination of a municipality's power to
do a particular act is often a two-step approach.77 First, of course, a
basic grant of authority to the municipality must be located in either its
charter or in general statutes. Even after this has been done, however, the
question of the reasonableness of the municipality's exercise of this
authority may remain for consideration. In dealing with attacks founded
upon municipal unreasonableness or abuse of discretion, the Georgia
68. "The defendant Galibert did not receive a majority of the votes cast (3-3 with the Mayor
voting), the injunction, under the law and the undisputed facts presented, to restrain and enjoin the
defendants as prayed, should have been granted." Id.
69. 225 Ga.404, 169 S.E.2d 317 (1969).
70. The proceeding had been initiated by property owners to enjoin action under the rezoning
ordinance.
71. Indeed, he had not voted at all.
72. 225 Ga. at407, 169 S.E.2d at 319.
73. The contention was that the mayor and all councilmen must vote on azoning ordinance.
74.

225 Ga. at 406, 169 S.E.2d at 319.

75. Id. at 407, 169 S.E.2d at 319.
76. Id. Thus, the ordinance was upheld and the injunction was denied.
77.

See, e.g., Sentell, Local Government Law, 21 MERCER L. REV. 183, 188-89 (1970).
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courts have traditionally insisted that plaintiffs overcome a generous
78
presumption in favor of the municipality. Two decisions by the
supreme court during the survey period illustrate this judicial tendency.
Singer v. City of Cordele7 presented an action to enjoin the
municipality from disposing of its electrical distribution system and
from granting to the purchaser a franchise to distribute electricity.8w
Briefly probing the municipal charter, the court found there the grant of
power to the governing authority to "sell, alien and convey, exchange or
lease" municipal property. 8 ' This grant constituted the sale of the system
a discretionary matter, 82 held the court, with which the judiciary would
not interfere unless grossly abused.8 "A gross abuse of discretion,"
explained the court, "has been held to mean such an arbitrary and
unreasonable act or conclusion as to shock the sense of justice and
indicate lack of fair and careful considerations."8 In effect, therefore,
the plaintiffs complaint must be construed as an attempt to allege
fraud,8 and this fraud must be set out with particularity. Reviewing the
8
allegations of the plaintiff's petition, ' the court concluded that "it
cannot be said that the petitioner alleges with particularity that the
action of the city council is such an abuse of discretion as to be
fraudulent or corrupt. '87 Accordingly, the trial court's dismissal of the
petition was affirmed.
The court took a highly similar approach in the case of Clear Vision
CA TV Services, Inc. v. Mayor ofJessup.88 There the plaintiff contended
that the municipality should issue to him, rather than to his competitor,
a cable television franchise, and sought a mandamus requiring it to do
so. 8 9 Again the court searched the municipal charter and found the
"authority to grant, sell and convey franchises and renewals thereof, or

78. Such action must be upheld, the court has said, "if any conceivable circumstances could
justify it." Medlock v. Allison, 224 Ga. 648,649, 164 S.E.2d 112, 113 (1968).
79. 225 Ga. 323, 168,S.E.2d 138 (1969).
80. The proposed disposition of the system was to be made to the county power commission.
81. 225 Ga. at 324, 168 S.E.2d at 140.
82. I.e., not ultra vires in nature.
83. The court also found authority for the grant of a franchise by the municipality.
84. 225 Ga. at 325, 168 S.E.2d at 140.
85. I.e., that the proposed contract is unconscionable.
86. The petition alleged a difference between book value of the system and the sale price, and an
indebtedness to the city by the power commission; but neither the terms of the contract nor the
franchise agreement were set forth.
87. 225 Ga. at 325, 168 S.E.2d at 141.
88. 225 Ga. 757,171 S.E.2d 505 (1969).
89. The plaintiff set out the terms of the proposals made to the city by both cable services, and
alleged that councilmen who voted for his competitor's proposal did so for arbitrary reasons.

1971]

LOCAL GOVERNMENT

franchise extensions within said city, when the mayor and council shall
determine the necessity to demand same."' This grant of authority,
then, constituted the issuance of the franchise a discretionary matter,
and "shows there was not a gross abuse of discretion by the defendants
.

. ,""Concluded the court: "What the plaintiff seeks here is to

substitute the judgment of the court for the judgment of the city
commission. This the court will not undertake."' 2 Accordingly, the trial
court's dismissal of the petition was affirmed. 3
Upon occasion basic municipal power may come into conflict with
state power, with the obvious result. In these situations, however, the
question open for litigation is whether in fact such a conflict exists. This
was the situation in Mayor & Council of Woodbury v. State Highway
Dept.,'" a case in which, as viewed by the supreme court, "the issue...
is whether the State Highway Department of Georgia, rather than a
municipality, has the power to place and operate traffic control devices
on State highways within the limits of the municipality." 5 The answer
to this question, thought the court, was to be found in the "Uniform Act
Regulating Traffic on Highways,"" a general statute in which the
legislature intended that traffic regulation on state roads "be as uniform
as possible."' 7 Armed with this standard, the court was able to point to a
provision of the statute which it determined to rather precisely dispose of
the issue in question." The court's power nod thus went to the State
Highway Department," and the trial court's injunction against the
90. 225 Ga. at 759, 171 S.E.2d at 506.
91. Id. The court emphasized the restrictive nature of the mandamus remedy and said that "the
plaintiff has no clear legal right to cable T.V. franchise."
92. Id.
93. Justice Felton dissented, reasoning that "the petition alleges valid reasons why the
discretion exercised was grossly abused because it was capricious, arbitrary and discriminating."
225 Ga. at 759, 171 S.E.2d at 506.
94. 225 Ga. 723,171 S.E.2d 272(l969).
95. Id. at 723, 171 S.E.2d at 273. The State Highway Department sought an injunction against
the municipality.
96. GA. CODE ANN. chs. 68-15, 16, 17 (Rev. 1967).
97. 225 Ga. at 727, 171 S.E.2d at 274. The court thought it "'equally apparent that the General
Assembly intended that municipalities and counties have jurisdiction over their purely local streets,
roads and highways." Id. at 727, 171 S.E.2d at 275.
98. After vesting power in the State Highway Board to maintain devices upon all state
highways, the provision specified that "no other authority shall place or maintain any traffic
control devices upon any State highway under the jurisdiction of the State Highway Board except
by the latter's permission." Id. at 728, 171 S.E.2d at 275.
99. "For the foregoing reasons, we conclude that the State Highway Department of Georgia,
instead of the municipalities of the State, has the power to place and operate traffic control devices
on State highways within the limits of the municipalities." Id. at 729, 171 S.E.2d at 276.
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municipal operation of a traffic control device upon the road in question
was affirmed." °
5
Finally, in City of Atlanta v. Royal Peacock Social Club, Inc., an
action was brought to enjoin the municipality from enforcing its "bottle
02
house" ordinance against the plaintiff business. Contributing little of
substance to the subject of municipal power,"0 the supreme court held
simply that an issue of fact had been created for the jury and that the
trial court had thus erred in granting summary judgment for the
plaintiff.10 The evidence presented a distinct question, held the court, in
respect to whether the plaintiff's business was of the type covered by the
ordinance in contention.1°
5.

Property

Three cases decided during the suirvey period depict the municipality
as it brushes with property law. Probably the most noteworthy of these
o
was Grand Lodge of Georgia I. O.O.F. v. City of Thomasville, a case
in which a municipality and county sought a declaratory judgment
07
decreeing title to land in them over the defendant. Restricting the
question presented to which of the parties had superior title by reason of
prior possession of the property,1'8 the supreme court first dealt with the
validity of certain deeds which the municipality and county had
°
previously made to the defendant.1 Pointing to the command of the
constitution that "the General Assembly shall not by vote, resolution, or
order grant any donation or gratuity in favor of any person, corporation
100. The court also rejected an argument that it should require the Department to give the
municipality permission to maintain the device, on the ground that "the evidence showed that the
City had not requested this permission." Id.
101. 225 Ga.474,169 S.E.2d 807 (1969).
102. The municipal police had prosecuted the plaintiff for violation of the ordinance covering
clubs which allows patrons to consume alcoholic beverages on the premises where a substantial
portion of the club's business is providing set-ups and mixers.
103. In earlier litigation, the court of appeals had held the question of constitutionality of the
ordinance to be one for the supreme court. City of Atlanta v. Royal Peacock Social Club, Inc., 119
Ga. App. 648, 168 S.E.2d 335 (1969).
104. "in our opinion, the pleadings and evidence created an issue of fact for the jury." 225 Ga.
at 477, 169 S.E.2d at 809.
105. I.e., whether a substantial portion of the plaintiff's business came from providing set-ups
and mixers as specified by the municipal ordinance.
106. 226 Ga.4, 172 S.E.2d612 (1970).
107. The trial court had granted the plaintiffs' motion for judgment on the pleadings.
108. The court held the suit properly brought in the county where the land lay, and that a deed
held by the plaintiffs was so indefinite as to be void.
109. The burden was on the defendant to show superior title to the plaintiffs' right acquired by
possession.
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or association,"" 0 the court held that "the deeds made a gift of the
property to the defendant and are invalid, and did not convey title to the
defendant.""'
The court then turned to the issue of the defendant's prescriptive title
to the property." ' It noted one of its own prior holdings that
"prescription does not run against a municipality or county in regard to
land held for the benefit of the public."" 3 The question which it had not
heretofore decided, said the court, was whether prescription could run
against a local government as to property held for a proprietary purpose.
Conceding that the "general rule" appeared to be that it could, the court
pointed to an unqualified Georgia statutory provision that adverse
possession does not run against the state."' In view of this statute,
concluded the court, "we hold that it does not run against the city or
county as to this property, whether it was held for governmental or
proprietary purpose."" 5 In this question of first impression, therefore,
the court determined that the Georgia statute dictated a result contra to
the general rule elsewhere."'
The principle of adverse possession was also in issue in Tribble v.
Mayor & Aldermen of Forsyth,"7 an action by the municipality to enjoin
a property owner from maintaining an obstruction in an alley."' This
action was based upon a contention that the public had acquired a
prescriptive right to the use of the alley by its continuous utilization as
an alley for more than seven years."' Rejecting this contention, the court
noted that the municipality had failed to show that it had ever repaired
the alley'20 and concluded as follows:
Though a right of private way over the land of another may arise from
H10. GA. CONST. art. VII, § 1, para. II (GA. CODE ANN. § 2-5402 (Rev. 1948). This
provision, said the court, is applicable to cities and counties.
I11. 226Ga. at 8, 172 S.E.2d at 615.
112. The defendant alleged adverse possession of the property for 20 years, and for more than 7
years under color of title.
113. Adams v. Richmond County, 193 Ga. 42, 17 S.E.2d 184 (1941).
114. "Actual adverse possession of lands for 20 years, by itself, shall give good title by
prescription against everyone, except the State .
GA. CODE ANN. § 85-406 (Rev. 1970).
115. 226 Ga. at9, 172 S.E.2d at616.
116. Even so, the court held that the pleadings had created an issue of fact as to the prior
possession of the municipality and county, and thus the trial court had erred in granting their
motion for summary judgment.
117. 225 Ga. 204, 167 S.E.2d 142 (1969).
118. The action was also brought by an owner of property adjacent to the alley, but the court
held his claim dependent upon that of the municipality.
119. The municipality also argued an implied dedication of the alley to the public use, but the
court held simply that the evidence in the case did not establish a dedication.
120. The only evidence of prescription, said the court, was that the public had walked or driven
vehicles through this alley for more than 7 years.
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prescription by seven years' uninterrupted use through improved
lands, ... a mere passing by the public through an alley in a city,
belonging to the owner of the adjacent property, and kept open by him
for his own use and that of his tenants, will not ripen into a right to
continue such passing by any lapse of time, no repairs having been
made, and no other acts being done so as to give notice to the owner of
a claim of right to use the alley as distinguished from a mere license or
permission."'
Consequently, the trial court's grant of the municipality's injunction was
reversed.122
The final case here to be noted, City of Marietta v. Glover,In arose
from an effort to register title to land which had been used as a
municipal park for 113 years. No dispute existed on the point that the
land had been deeded to the municipality in 1852 and that the deed had
been lost during the Civil War. 24 Heirs of the original grantor, however,
contended that the deed had contained a reverter provision in the event
the property ever ceased to be used as a public park,' and insisted upon
the right to prove this fact by hearsay evidence.'2 Summarizing both
Georgia statutory law'21 and the history of exceptions to the hearsay
rule,'2 the supreme court determined that reputation-evidence could not
be used for this purpose. "In our opinion, the Georgia statute does not
extend the general rule so as to permit proof of title to land, such as the
reverter interest here claimed, by hearsay evidence."''2
6.

Liability

Again during this survey period, the Georgia courts were active in the
realm of municipal tort liability.' 30 Although few new principles were
announced, several points were aptly illustrated by the decided cases; and
overall, the large body of case law on the subject became even larger.
121. 225 Ga. at 206, 167 S.E.2d at 143-44.
122. "Use by members of the public alone is insufficient to acquire prescriptive title. It must be
kept open and in repair." Id. at 206, 167 S.E.2d at 144.
123. 225 Ga. 265,167 S.E.2d 649 (1969).
examiner had found these facts and no exception had been taken. "This finding,"
124. The trial
said the court, "became the law of the case." Id. at 266, 167 S.E.2d at 650.
125. Apparently, this was about to happen.
126. The superior court had allowed the jury to consider such evidence, and the jury had found
that the deed had included a reverter provision.
127. GA. CoDEANN. § 38-311 (Rev. 1954).
128. The court relied primarily upon Wigmore.
129. 225 Ga. at 268, 167 S.E.2d at 651. Accordingly, the superior court was reversed.
130. For general treatment of this subject, see P. SENTELL, THE LAW OF MUNICIPAL TORT
LIABILITY IN GEORGIA (1967), (hereafter referred to as GEORGIA MUNICIPAL TORT LIABILITY).
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When a municipality is sued in tort, the judicial approach has
historically been to categorize the activity in which the municipality was
engaged at the time the injury allegedly resulted. Basically the
contrasting "function" categories are public, or governmental, as
opposed to private, or proprietary. 31 The application of the "function
test" can be an arbitrary one, however, and the courts have indicated few
consistent guidelines for its evolution. 13 Even those guidelines which
have been considered do not appear to have the same impact in the
different factual situations.'3 For instance, one of the concepts most
prominently utilized by the courts has been that of revenue; the receipt of
revenue by the municipality tends to denominate the activity performed
as proprietary in nature, thus making tort responsibility possible.Iu This
was precisely the argument of the plaintiff in the case of Smith v. Board
of Education of Marietta,1 an action for injuries received because of an

alleged defective step in the municipal school auditorium.'3 Because the
auditorium had been rented by the municipality to a private dance
school for the occasion,3

7

it was argued, the receipt of revenue rendered

the municipality liable in tort. 3 8 Denying liability, however, the court of
appeals applied a qualification to the revenue concept:
In the present case the operation of the auditorium was primarily for
the use and benefit of the public in the nature of "civic and school
functions." It would not affect the public character of its use that some
incidental revenue might have been received from the rental of the
auditorium.13
Thus the receipt of revenue was not conclusive; it must further be
determined whether this revenue was primary, or only incidental, to the
activity in question.140

Numerous limitations exist upon the pure "function test" approach
to determining municipal tort liability. Regardless of what might be
thought as to its nature, for example, the activity of maintaining its
131.
132.
133.
134.
135.
136.
137.
alleged.
138.
139.
140.

For discussion of the "function test," see GEORGIA MUNICIPAL TORT LIABILITY 5-25.
Id.
For discussion of three guidelines, see GEORGIA MUNICIPAL TORT LIABILITY 25-41.
For discussion of the "'revenue concept," see GEORGIA MUNICIPAL TORT LIABILITY 29-37.
119 Ga. App. 441, 167 S.E.2d 615 (1969).
The municipal school board was alleged to be negligent in failing to repair the defect.
The occasion was a dance recital and the plaintiff had been invited to the recital, it was
The trial court had sustained the municipal school board's motion to dismiss.
119 Ga. App. at 441, 167 S.E.2d at 616.
The trial court's actions were thus affirmed.
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streets and sidewalks is one for which the municipality may be held
responsible.' But even here the municipality is not an insurer, and the
question of negligence on its part is a crucial one.' A part of this general
143
negligence question, although specifically codified,' is whether the
municipality possessed prior knowledge of the defect in time to repair it
injured.'4
or give warning of its existence before the plaintiff was
Because the municipality often does not have actual knowledge of the
defect, the problem of what evidence is sufficient to demonstrate inferred
45
One instance of such
knowledge has been extensively litigated.
litigation was City ofA tlanta v. Williams,' an action for damages to an
the street.4 7
automobile allegedly resulting from a raised manhole in
There the court of appeals determined that testimony by one of the
plaintiff's witnesses that she lived on the street, that she knew of at least
four accidents involving the same hole during the previous year, and that
18
the condition had existed for "quite a while,"' was 4at9 least sufficient to
jury.
the
present a question of inferred knowledge to
Even more clearly indicating the importance of the general tort law of
negligence,50 no matter what the nature of the "function," was Johnson
v. City of Port Wentworth." There the plaintiff brought action for
injuries sustained upon a sidewalk when a municipal incinerator drum
exploded, 52 and attempted to rely upon the doctrine of res ipsa loquitur
to impose liability upon the municipality. Reviewing the evidence in the
case,10 the court held this attempt insufficient. The public at large, as
well as the municipality, had access to the drum; anyone could have set
the fire there; and anyone could have placed the exploding substance in
the fire.'5 "Thus," said the court, "plaintiff's case rests upon inferences
made from inferences, and proof of that kind is insufficient where the
For discussion of municipal street and sidewalk liability, see GEORGIA MUNICIPAL TORT
LIABILITY 55-115.
142. Id.
143. GA. CODE ANN. § 69-303 (Rev. 1967).
144. For a discussion of the knowledge element, see GEORGIA MUNICIPAL TORT LIABILITY 82.
145. Id.
146. 119 Ga. App. 353, 166 S.E.2d 896 (1969).
147. The alleged defects consisted of a dip in the street and a protruding manhole cover.
148. 119 Ga. App. at 354,166 S.E.2d at 897.
149. The trial court's overruling of the municipality's motion to dismiss was affirmed.
150. For discussion of the general negligence limitation on street and sidewalk liability, see
GEORGIA MUNICIPAL TORT LIABILITY 97.
151. 119 Ga. App. 357,166 S.E.2d830 (1969).
152. The drum was located on the municipality's property but near the edge of a public street.
153. There was evidence that municipal employees had been working in the vicinity of the drum
that day and that one worker was tending a ground fire on municipal premises.
154. The substance which exploded was motor oil.
141.
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inference of the ultimate fact is too remote."' Res ipsa loquitur could
not apply. 56
Still another much-litigated limitation upon the municipality's
liability in tort is the "ante litem notice" requirement, the statutory
mandate that one having a claim for damages against a municipality
must, prior to initiating legal action, provide written notice of the
claim.'5-7 Over the years, the Georgia courts have generally agreed that
"substantial compliance" satisfies this mandate but have experienced
considerable confusion in recognizing such compliance in the cases.' I
This point is well illustrated by two decisions of the court of appeals
during the period under analysis.
The statute provides that the written notice is to be presented to "the
governing authority of said municipality."' 59 In City of Atlanta v.
Frank,'" the plaintiff's notice, alleging negligent injury at the municipal
airport, was addressed to "City of Atlanta, City Hall, 68 Mitchell
Street, S.W., Atlanta, Georgia 30303. Attention: Airport Authority."''
The airport manager received the notice, acknowledged it, and
forwarded it to the city attorney, who later notified the plaintiff that the
claim had been investigated and that the municipality denied liability.
The question litigated was whether this notice had been presented as
62
required by statute.
The court first characterized the city attorney as "an officer of the
court,"' 63 and presumed that his authority to handle the municipality's
case was "plenary."' 64 Thus, the attorney had the power to bind his
client, and his letter to the plaintiff "amounted to an acknowledgement
that Code Ann. sec. 69-308 had been complied with and the ante litem
155. ll9Ga.App.at358,166 S.E.2d at 831.
156. "As it appeared that defendant's employees were not the only persons who might have had
something to do with the equipment or instrumentality which caused plaintiffs injuries, res ipsa
loquitur was not applicable." Id.
157. GA. CooE ANN. § 69-308 (Rev. 1967). For discussion of the notice-of-claim statute, see
GEORGIA MUNICIPAL TORT LIABILITY 134-55. For treatment of more recent cases, see Sentell,
Georgia Municial Tort Liability: Ante Litem Notice, 4 GA. L. REV. 134 (1969).
158. Id.
159. GA. CODEANN. § 69-308(Rev. 1967).
160. 120 Ga. App. 273, 170 S.E.2d 265 (1969). For discussion of the Frank case in the context
of other recent decisions, see Sentell, Georgia Municipal Tort Liability: Ante Litem Notice, 4 GA.
L. REV. 134, 145 (1969).
161. 120 Ga. App. at 273, 170 S.E.2d at 266.
162. The trial court held that it had.
163. 120 Ga. App. at 275, 170 S.E.2d at 267. The court did this in order to distinguish him from
mere municipal officers who had been held without authority to create a municipal waiver or
estoppel.
164. Id.
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notice was sufficient."' Once he received this letter, the plaintiff had
been free to initiate his action, and at this point, "the city is estopped to
"deny the validity of the notice." 16
In the relaxed atmosphere of "substantial compliance" which it had
created by Frank, the court of appeals, seven days later, rendered its
"7
decision in Schaefer v. Mayor & Council of Athens. The questions
presented by that case revolved around the statute's requirement that the
of the
written notice be presented to the municipality "within six months
6 8 There
happening of the event upon which such claim is predicated."
the six-month period from the plaintiff's fall on a municipal sidewalk
had ended May 5, a Sunday; and the written notice had allegedly been
given on Monday, May 6. Holding that the plaintiff had not
substantially complied with the statute, the court rejected a number of
her contentions. 69
First, said the court, the statutory period of time "begins to run on the
7 0 This period, it
day the breach of the city's duty occurred."
emphasized, "is measured in months-not days";'' consequently, its
expiration on Sunday did not extend the time to Monday. Neither did
the plaintiff's discovery of additional injury, some four months after her
2
fall, extend the requisite time period.' Finally, held the court, neither
the municipality's actual knowledge of the claim nor its reference of the
claim to an insurance carrier could aid the plaintiff. These facts "can not
notice, an estoppel to assert lack thereof, or toll the
work a waiver of the
73
time for giving it."
"Substantial compliance" is thus a coat of many colors.'
165. 120 Ga. App. at 275-76,170 S.E.2d at 267.
118
166. Id. The court also expressly refused to overrule its decision in City of Atlanta v. Fuller,
L.
MERCER
21
Law,
Government
Local
Sentell,
in
described
(1968),
Ga. App. 563, 164 S.E.2d 364
REV. 183, 196-97 (1970).
167. 120Ga.App.301,170S.E.2d339(1969).
168. GA. CODE ANN. § 69-308 (Rev. 1967).
169. The court thus affirmed the trial court in striking a number of the plaintiff's allegations as
immaterial and irrelevant.
170. 120Ga. App. at 302, 170 S.E.2d at 341.
171. Id.
172. The plaintiff had alleged later discovery of asceptic necrosis as a result of the fall.
173. 120Ga. App. at303, 170 S.E.2d at 342.
174. One final decision, City of East Point v. Gatewood, 225 Ga. 969, 171 S.E.2d 496 (1969),
granting a
might be simply mentioned: "Where the appellee homeowners obtained a judgment
allowing
by
property
their
upon
trespassing
from
city
appellant
the
temporary injunction against
and
surface water to accumulate thereon due to appellant's construction and maintenance of a street
on
improvements
of
installation
its
by
judgment,
said
in
acquiescence
a catch basin, the appellant's
appellees' property which, by appellees' uncontroverted admission, corrected the conditions
enjoined, renders the temporary injunction moot ....
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7.

Miscellaneous

Two decisions by the court of appeals, both rendered in highly
summary fashion, refuse classification. The first of these arose from an
effort at garnishment for a municipal employee's salary, 75 and the court
resolved it as follows:
Where the answer of the city official upon whom the summons of
garnishment for the wages of a city employee had been served . . .
specifically stated that said official did not give her assent and consent
to said garnishment proceedings or judgment thereon, and where the
traverse to the garnishee's answer contained the same statement, no
valid judgment, default or otherwise, could be rendered against the
garnishee city.'
Accordingly, the trial court's dismissal of the traverse to the garnishee's
answer was affirmed.
The second decision, of a more procedural nature, concerned a
defendant's conviction of disorderly conduct in a municipal recorder's
court.' 77 Once this judgment of conviction had been affirmed by the
court of appeals, it was held, the defendant's motion to set aside the
judgment for reasons "dehors the record"' 8 came too late.
B.

Counties

1. Elections
The period of time embraced by this survey at last witnessed the
Georgia Supreme Court's being confronted by at least one facet of an
issue which has swept the country during the last five years-that of
reapportionment and local government. 7 9 This issue has been subjected
to much judicial maneuverability among the state courts, 80 some of
which has now been restricted, however, by the United States Supreme
Court's consideration of several aspects of the matter.' 8' Having been
175. Seaboard Finance Co. v. City of Decatur, 119 Ga. App. 223, 166 S.E.2d 638 (1969).
176. Id.
177. Maddox v. City of Newnan, 119 Ga. App. 749, 168 S.E.2d 784 (1969).
178. Id.
179. For treatment of this issue in general, see Sentell, Reapportionment and Local
Government, I GA. L. REV. 596 (1967), and Sentell, Avery v. Midland County: Reapportionment
and Local Government Revisited, 3 GA. L. REV. 110 (1968), both reprinted in STUDiES IN GEORGIA
LOCAL GOVERNMENT LAW

at I and 89 respectively.

180. Id.
181. Id. For the United States Supreme Court's most recent word on the subject, not included
in the above-cited treatments, see Hadley v. Junior College District,
U.S. __
90 S. Ct. 791
(1970).
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82
fairly successful in avoiding he issue thus far,' the Georgia court
finally took cognizance of it in Bleckley v. Vickers.'ss
Bleckley presented a citizens' action to enjoin the holding of a county
election on the question of switching from the county-ordinary to the
board-of-commissioners form of government. The plaintiffs made a
all
number of challenges to the local statute providing for the election,"4
85
of which were rejected by the supreme court.' One of the challenges
centered upon the statute's alleged division of the county into three
unequally populated districts, and its requirement that a member of the
board must be a resident of the district from which he offered for
election.' Disagreeing with this contention, the supreme court cited
federal decisions' 8 7 for its conclusion that "the fact that each
commission member must be a resident of the district from which he
offers for election is not fatal since the commissioners are elected by a
county-wide electorate."'1 The process of election at large, therefore,
8
was viewed as infusing validity into the selection scheme;' ' and the trial
court's denial of the injunction was affirmed.
The other two decisions here to be noted, both rendered by the court of
appeals, presented issues of a much narrower scope. In Tripp v.
Holder,'" an election for the office of county commissioner was
contested on the ground that the plaintiff's name had been illegally
9 Sustaining the validiy of the
excluded from the election ballot.
182. See Jowers v. Griffin, 220 Ga. 242, 138 S.E.2d 370 (1964); Griffin v. Grantham, 220 Ga.
474, 139 S.E.2d 398 (1964). See also Sentell, Local Government Law, 17 MERCER L. REV. 126,15051 (1965).
183. 225 Ga. 593,170 S.E.2d 695 (1969).
184. The statute commanded the ordinary to call the election. Other citizens intervened in
support of the statute.
185. Upon the basis of specified constitutional provisions, the court rejected the arguments that
the statute exceeded the power of the General Assembly, and that the statute invalidly infringed
upon the office of the ordinary. The court said there was no limit on the power of the legislature to
create this board of county commissioners, and that the legislature's power to prescribe the powers
of the ordinary included the authority to diminish such powers. For treatment of the two
constitutional provisions relied upon by the court, see Sentell, The Validity ofStatutes Pertaining to
Georgia County Commissioners: An Exercise in Constitutional Interpretation, 15 MERCER L. REV.
258 (1963), reprinted in STUDIES IN GEORGIA LOCAL GOVERNMENT LAW 141 (1969).
186. These provisions were alleged to violate the United States Constitution.
187. Fortson v. Dorsey, 379 U.S. 433 (1965); Dusch v. Davis, 387 U.S. 112 (1967); Reed v.
Mann, 237 F. Supp. 22 (N.D. Ga. 1964).
188. 225 Ga. at597,170 S.E.2d at698.
189. For discussion of the election-at-large procedure, see Sentell, Reapportionment and Local
Government, I GA. L. REV. at 639, STUDIES IN GEORGIA LOCAL GOVERNMENT LAW at 76.
190. 119 Ga. App. 608,168 S.E.2d 189 (1969).
191. The alleged act of exclusion had been committed by the county ordinary, who had declared
the defendant to be elected to the office without opposition.
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election,' 9 2 the court seized upon the plaintiff's concession that although
an alleged Republican nominee, he had previously served as a poll officer
in the primary at which the Democratic nominee for the office was
chosen. This, held the court, violated the statutory mandate that "no
poll officer shall be eligible to any nomination or public office to be
voted for at a primary or election at which he shall serve."'' 9 3 Rejecting a
narrow interpretation of this statutory language,'" the court viewed it as
indicating that "the legislature intended that a poll officer be as Caesar's
wife, above reproach or suspicion."' 5 Armed with this interpretation,
the court could then declare the plaintiff disqualified as a candidate for
the office, without voiding the election itself.I Consequently, concluded
the court, the election could not be contested for "it is evident that the
exclusion of the ineligible nominee would not have changed the results of
the contested election nor cast doubt upon its outcome."' '
DeFee v. Kaley'"s also presented an election contest, this time in
respect to the office of county treasurer.1' 9 Dismissing this action as
well, 20 0 the court noted the point that some three years prior to the
election in question, the General Assembly had expressly abolished the
office of treasurer in that county.2' That local statute being authorized
by the constitution' 02 and no attack upon it being made by the plaintiff,
"it appears that the office to which appellants sought election as write-in
candidates did not then exist and does not now exist." ' ' 03
2.

HomeRule

In 1966, the people of Georgia ratified an amendment to the state
constitution purporting to provide "home rule" for county
192. The trial court had rendered a judgment for the defendants.
193. GA. CODE ANN. § 34-503 (Supp. 1%8).
194. "There is no indication that this provision was designed merely to prohibit one acting in
such capacity from running in the particular primary in which he was involved." 119 Ga. App. at
611, 168 S.E.2d at 190.
195. Id.
196. Thus, it avoided a line of cases to the effect that an election will not be voided even though a
poll officer was not qualified.
197. 119 Ga. App. at 612, 168 S.E.2d at 19 1. Under the Election Code, said the court, the result
of an election could be contested only when the alleged illegality was sufficient to "change or place
in doubt the result." GA. CODE ANN. § 34-1703(a) (Supp. 1968).
198. 119Ga.App.538,167S.E.2d758(1969).
199. Two alleged write-in candidates argued the invalidity of the election, on the ground that the
other candidates had not been properly qualified.
200. Actually, the court of appeals affirmed the trial court's dismissal.
201. This had been accomplished by the enactment of a local statute.
202. GA. CONST. art. Xl, § I, para. VI, GA. CODE ANN. § 2-7806 (Rev. 1948).
203. 119 Ga. App. at 539, 167 S.E.2d at 759.
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governments.2 One of the most surprising results of this amendment
has been the absence of litigation over it.2 During the present survey
period, however, the supreme court rendered two decisions revolving
around this constitutional provision. Dealing both with what the
provision authorizes, and with what it expressly fails to authorize, the
cases contrast effectively.
In Johnston v. Hicks 20 6 property owners sought a mandamus to
require the county planning director to issue certificates of zoning
compliance and conditional use permits.m The director's refusal to so
act was founded upon a local statute enacted by the General Assembly in
19 6 8 ,2 as authorized by the 1945 Constitution." The enactment of this
local statute was invalid, it was contended, because the constitutional
home rule provision of 1966 expressly empowered the county governing
authority to provide for planning and zoning. 210 Apparently agreeing
that the issue was properly framed, the court noted that the home rule
provision, authorizing action by the county governing body, did not
expressly repeal the 1945 provision, authorizing action by the General
Assembly. "'The decisive question in this case, then," formulated the
court, was as follows:
Do the provisions in the Home Rule Amendment for Counties
impliedly repeal the provisions of the 1945 Constitution as to the
counties to
authority of the General Assembly to grant authority to the
21
pass zoning and planning laws for unincorporated areas? 1
The court proceeded to answer this question by referring to general
principles of statutory interpretation on repeal by implication. The
controlling standards, it said, were whether the latter provision covered
the same subject matter and whether the two provisions were in
irreconcilable conflict.212 Holding these standards to here be fulfilled, the
204. GA. CONST. art. XV, § I I-A, GA. CODE ANN. § 2-8404 (Supp. 1969).
205. For observations on both the municipal home rule statute and the county constitutional
home rule provision, including the potential significance of providing Georgia's local governments
with home rule in this dual manner, see Sentell, Home Rule Benefits or Homemade Problems for
Georgia Local Government? 4 GA. ST. B.J. 317 (1968), reprinted in STUDIES IN GEORGIA LOCAL
GOVERNMENT LAW 173 (1969).

206. 225 Ga. 576, 170 S.E.2d410 (1969).
207. The action was against both the planning director and the county commissioners.
208. This 1968 statute was an amendment to a local statute of 1956 which created a planning
commission for the county.
209. GA. CONST. art. Ill, § VII, para. XXIII, GA. CODE ANN. § 2-1923 (Rev. 1948).
210. This is one of the express grants of authority of the home rule provision.
211. 225 Ga. at 579-80,170 S.E.2d at412-13.
212. The court said that the last expression of the people must control.
Another survey-period case dealing with a similar question, but where the court was able to avoid
finding a conflict between the provisions, was Logan v. Davison, 225 Ga. 575, 170 S.E.2d 297
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court held that a repeal by implication had resulted;21 1 thus, "the sole
authority to amend or repeal existing planning and zoning laws or to
enact new planning and zoning laws with respect to unincorporated
areas, was granted to the county authorities. 2 14 Consequently, the
planning director's reliance upon the 1968 local statute was ill-founded,
and the trial court's grant of the mandamus was affirmed.
The home rule provision of the constitution does not purport to
constitute the county a self-governing enity; it expressly excludes
specified subjects from its coverage. In Richmond County v. Richmond
County Business Association,2 1 the supreme court focused upon these
exclusions in dealing with a county ordinance which imposed annual fees
upon businesses and professions in unincorporated areas of the county. 2 t 6
First, said the court, no matter what the nature of the imposed fee,21 7 the
effort to make failure to pay punishable as for a misdemeanor "is void
and in violation of the Home Rule Amendment of the Constitution...
which provides that the power granted to counties . . . 'shall not be
construed to extend to . . . Action defining any criminal offense or
providing for criminal punishment.' "1218 Next the court examined the fee
itself and concluded that it indicated "a primarily revenue-producing
purpose." ' 9 This, then, called for express authority in the county for its
enactment, and the court could find none: "The Home Rule Amendment
• . .clearly prohibits action in the areas of criminal offenses or
punishment and additional forms of taxation."'' 2 Consequently, the
(1969). There it was argued that later general amendments to the constitution had impliedly
repealed an earlier special amendment which denied the homestead exemption for school taxes to
taxpayers in Clarke County. Rejecting this argument, the court viewed the later general
amendments "not as an additional homestead exemption for certain persons 65 years of age or over,
but an increase in the amount of the homestead granted other persons." Under this approach, these
later amendments "were not intended to apply to taxation for school purposes in Clarke County,"
and the denial of the exemption there was still in effect.
213. "We hold that insofar as the conflict does exist, the earlier constitutional provisions were
impliedly repealed by the Home Rule Amendment." 225 Ga. at 581, 170 S.E.2d at 413.
214. Id. "It was the intent of the General Assembly in submitting this amendment that the
legislature, upon its ratification, would no longer have the authority to enact local laws concerning
planning and zoning for unincorporated areas."
215. 225 Ga. 568,170 S.E.2d 246 (1969).
216. The action was for an injunction against the enforcement of the ordinance by the county
authorities.
217. I.e., whether for regulation or for taxation.
218. 225 Ga. at 569, 170 S.E.2d at 247.
219. Id. at 571, 170 S.E.2d at 248. For discussion of this determination by the court, see the
treatment of "taxation," infra.
220. Id. at 571, 170 S.E.2d at 248. The court cited specifically GA. CoDE ANN. § 2-8402 (c,4)
(Supp.1969).
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ordinance was declared void' 2 2 and the trial court's grant of an
injunction against its enforcement was affirmed.m
3.

Legislation

One of the most interesting arguments advanced by counsel in
litigation during the survey period was that considered by the supreme
m
court in Douglas County v. Abercrombie. In defense to an action
4
against the county for damage to the plaintiffs property,2 the
contention was that this action was inconsistent with prior litigation
m
initiated by the plaintiff,"- in violation of stautory law. In response,
the plaintiff pointed out that the statute relied upon had previously been
amended so as to permit inconsistent remedies.m But this amendment
was invalid, the county replied, because the statute which it purported to
change had been taken by the codifiers from a decision of the supreme
court.m To permit the General Assembly to change a principle of law
formulated by the court would be to allow it to exercise a judicial
function in violation of the constitution.m
The county's argument, said the court, "indeed is a new and novel
contention."m However,
After a search and research we have not found any authorities which
hold that once a principle of law announced by this court is enacted by
the legislature as a statute, such statute is thereafter immutable as the
law of the Medes and Persians."'
221. Aside from the home rule provision, the court could find no other authority for enactment
of the ordinance.
222. The court did this, "regardless of the obvious need of the county for additional sources of
revenue." 225 Ga. at 571, 170 S.E.2d at 248.
223. 226 Ga.39, 172 S.E.2d419 (1970).
224. This action was for damage resulting from the construction of a highway.
225. The plaintiff had previously, but unsuccessfully, sued a private party in tort for his
property damage.
226. The statute was the original version of GA. CODE ANN. § 3-114 (Rev. 1962), providing for
"consistent concurrent remedies."
227. This amendment was effected by Ga. Laws, 1967, p. 226, and constitutes the present
version of GA. CODE ANN. § 3-114 (Supp. 1969): "A plaintiff may pursue any number of
consistent or inconsistent remedies against the same person or different persons until he shall obtain
a satisfaction from some of them."
228. The thrust of this reply, said the court, raised the question: "Is a codification of a rule of
law based on a decision of this court to remain as statute law subject to modification or change only
by the Supreme Court?" 226 Ga. at 41, 172 S.E.2d at 421.
229. GA. CoNsT. art. I, § I, para. XXIII, GA. CODE ANN. § 2-123 (Rev. 1948).
230. 226 Ga. at 41, 172 S.E.2d at 421. "Whether this contention is ingenious or ingenuous,"
said the court, "we need not determine."
23 1. Id.
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Accordingly, the amendment permitting inconsistent remedies was
upheld; and the trial court was affirmed in overruling the county's
motion to dismiss the action.
Vitally significant to local government law in Georgia is that
legislation enacted by the General Assembly which is designated local or
special in nature. The state constitution requires that preceding the
introduction of such legislation, the legislator must publish notice of his
intention to do so in the locality affected, and that a certified copy of this
notice must be made a part of the statute itself. 3 2 Over the years, the

supreme court has viewed this requirement with seriousnessm and has
invalidated a considerable number of statutes because of it.234
Noteworthy, therefore, are two decisions during the survey period which
appear to manifest a more permissive approach.
In the previously discussed case of Bleckley v. Vickers,'3 one point of
the attack launched against the local statute there in issue was its failure
to comply with the notice requirement.2 6 Instead of containing a copy of
the notice published prior to its introduction, this statute was alleged to
include a copy of the notice published prior to the introduction of
another statute earlier in the session which had been vetoed by the
Governor.23 7 Indeed, argued the challengers, no notice at all was
published prior to the enactment of this statute. Quoting the notice
which was published prior to the introduction of the first statute,28 the
court cited prior decisions2 9 for the principle that:
'when the enrollment of any local or special bill has incorporated
therein the required proof of notice, and after it has been properly
signed and filed with the Secretary of State, it will not only impute
absolute verity as to its contents, but it will also conclusively show
upon its face its validity with respect to the constitutional requirements
as to proof of notice ....
'240
232. GA. CONST. art. Ill, § VI1, para. XV, GA. CODE ANN. § 2-1915 (Supp. 1969).
233. See Smith v. McMichael, 203 Ga. 74, 45 S.E.2d 431 (1947).
234. See, e.g., Bracewell v. Warnock, 208 Ga. 388, 67 S.E.2d 114 (1951); Gay v. Laurens
County, 213 Ga. 518, 100 S.E.2d 271 (1957).
235. 225 Ga. 593, 170 S.E.2d 695 (1969). For a discussion of other points in this case, see the
treatment of "Elections," infra.
236. This statute changed the form of governing body from ordinary to board of county
commissioners.
237. This earlier statute had been highly similar to the one later enacted, and there appeared no
question but that the notice published for it had been sufficient.
238. The indication was that the notice sufficiently referred to the matters covered by the later
statute as well.
239. E.g., Smith v. McMichael, 203 Ga. 74,45 S.E.2d 431 (1947).
240. 225 Ga. at 594, 170 S.E.2d at 697, quoting from the Smith decision.
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The court then used this principle to reject the argument of invalidity. 24
The other decision was rendered by the court in Gainer v. Ellis, 1
litigation challenging the validity of a local statute which changed the
method of compensating the county tax commissioner from the fee
system to a salary. Emphasizing that the published notice referred to
"tax collector," rather han "tax commissioner," the challenger urged
42
that the constitutional requirement had not been met. The court
evaluated this contention by first examining the nature of the office of
county tax commissioner. Actually, explained the court, this office was
the product of a 1935 statute which consolidated the offices of tax
receiver and tax collector in the county. 24 3 Accordingly, it could
conclude, one official was now "at one and the same time both Tax
Receiver and Tax Collector .... ,244 When the published notice
referred to changing the method of compensating the "tax collector,"
therefore,
the public was bound to know that it had reference to the only office in
the county government having any relaion to collecting taxes, that is,
the office of tax commissioner, and the public was put on notice of
whatever facts a prudent inquiry would have revealed.? 5
Consequently, "no one," determined the court, "including the
2 46
complainant, could have been misled by the advertisement.
Although highly conjectural, it may be that the Bleckley and Gainer
decisions signal the arrival of a new era in respect to the supreme court's
interpretation of the constitution's publication-of-notice requirement. If
these decisions do in fact indicate movement toward searching out
substance, rather than reliance upon form, then it is welcome indeed.
4.

Schools

The supreme court rendered only one decision during the survey
period dealing with schools, and that served merely to confirm a familiar
principle in this subject area.
241. 226 Ga.79,172 S.E.2d608 (1970).
242. I.e., the publication was insufficient to put the affected public on notice of the local statute
to be introduced. The trial court agreed with this contention, and held the statute unconstitutional.
243. This had been done pursuant to express constitutional authorization.
244. 226Ga. at79, 172 S.E.2d at6lO.
245. Id. An inquiry into the caption of the bill itself would have clearly revealed that it was the
office of tax commissioner which was affected.
246. Id. The trial court's decision was reversed. The court also rejected arguments that the
statute dealt with more than one subject, and that its enactment was beyond the power of the
General Assembly.
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In Surrency v. Dubberly,217 citizens and taxpayers sought by
mandamus and injunction to prevent the county board of education
from permitting nonresident students to attend county schools, and from
expending county funds for that purpose. 2 8 Quoting a statutory
provision to the effect that local controversies over school matters were
to be determined by the local board of education,2 49 the court noted the
absence of evidence that the plaintiffs had so presented their
complaints.m This controversy was a local one within the meaning of the
statute, said the court, and thus
the plaintiffs are not entitled to resort to the extraordinary legal remedy
of mandamus or to have equitable relief in the absence of a showing
that they have exhausted their administrative remedies or that the
remedy provided by the aforesaid code section will not afford them
adequate relief so as to authorize the intervention of a court of equity.2'
Accordingly, the trial court's dismissal of the action was affirmed.
5.

Finances

During the period under analysis, the Georgia appellate courts
rendered two decisions revolving around local government financing,
both dealing with attempts to issue bonds. Cox v. Georgia Education
Authority 2 presented an action by county citizens and taxpayers to
prevent the issuance of revenue bonds pursuant to a conract between the
authority and the county board of education.m Refusing to consider
arguments against the constitutionality of the bonds,2 the supreme
court emphasized that these bonds had already been validated and the
validation had been approved by the court of appeals in prior
litigation.255 In this instance, said the court, the revenue bond statute

247. 225 Ga. 735, 171 S.E.2d 306 (1969).
248. The local board was purporting to act under the authority of GA. CODE ANN. § 32-650
(Rev. 1969), in this regard.
249. GA. CODE ANN. § 32-910 (Rev. 1969). This statute provides the right of appeal to the
State Board of Education and for written notice of the Board's decision.
250. I.e., the plaintiffs had not availed themselves of this administrative remedy, said the court.
251. 225 Ga. at 736, 171 S.E.2d at 307-08.
252. 225 Ga. 542,170 S.E.2d 240 (1969).
253. GA. CODEANN. § 32-1423a (Rev. 1969). These bonds were being issued by the Authority
in accordance with the Revenue Bond Law of 1937, as amended. GA. CODE ANN. ch. 87-8 (Rev.
1963).
254. These arguments included the contentions that the bonds exceeded the constitutional debt
limitation, and that their issuance denied plaintiffs a republican form of government.
255. Peaglerv. State, 117 Ga. App. 821, 162 S.E.2d 11 (1968).
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declared the validation conclusive.256 Consequently, no attack upon the
constitutionality of the issuance of the bonds could be maintained.?57
In the other case, Berrie v. State,"m the plaintiffs intervened in a
validation proceeding for general obligation bonds, and appealed from
the trial court's order of validation. One of the points in contention went
to the location of the school for which the bonds were being issued and
charged the county school board with an illegal determination on this
matter59 This board, held the court of appeals, was vested with wide
2
discretion in making such a determination; 6 and the evidence here was
not sufficient to show that, as a matter of law, the board had grossly
abused this discretion. 261
The second argument urged by the plaintiffs in Berrie was that the
bond election illegally presented to the voters several distinct and
independent propositions in the single question of providing funds for
"schoolhouses, lunchrooms, vocational and physical education
buildings and facilities, purchasing sites therefor, and acquiring other
property, real or personal, and including the acquisition and
school. 2 2
construction of and equipment for a new consolidated high
Rejecting this argument also, 2 3 the court decided that "here the bond
election question as proposed to the voters of Camden County showed
that there were but several parts of a project plainly related and united so
that they formed but one rounded whole."" The trial court's order of
validation was thus affirmed.
6.

Taxation

The period under scrutiny witnessed considerable judicial activity in
the taxation domain. Much of this activity revolved around property
256. GA.CoDE ANN. § 87-819 (Rev. 1963).
257. The validation order was held conclusive as to the validity of the bonds.
258. 119 Ga. App. 148, 166 S.E.2d 631 (1969).
259. The plaintiffs charged violation of GA. CODE ANN. § 32-915 (Rev. 1969), providing, in
part, that the school is to be located as near the center of the school district as possible.
260. This discretion was to be exercised in "the best interest and welfare of school children."
119 Ga. App. at 150, 166 S.E.2d at 633.
261. The site had been chosen after several hearings and had been approved by a majority of the
county voters, said the court.
262. 1l9Ga. App. at 149,166 S.E.2d at 633.
263. The court conceded that the voters could not be required to pass on several independent
and unrelated propositions.
264. 119 Ga. App. at 151, 166 S.E.2d at 634. The test, said the court, was as follows: "i f it can
be said that the proposed improvements are not naturally related or connected, then it is clear that
separate submissions are required; if, on the other hand, the several parts of the project are plainly
so related that, united, they form in fact but one rounded whole, it is equally clear that they may be
grouped together and submitted as one proposition," quoting from Miles v. State, 96 Ga. App. 610,
614, 101 S.E.2d 173, 176 (1957).
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taxation, and a number of points were litigated. In Gilmore v. Curry,25
for instance, the point focused upon was the duty of the county tax
assessors once they make changes in a taxpayer's property tax return.
The taxpayer's action there was to declare void the assessments and
valuations on his personal property and to enjoin the sale of this
property under a tax execution.2 6 He showed that after receiving his tax
return and meeting with him, 267 the tax assessors, in early June, raised
the valuation of his personal property. In mid-October, the assessors
notified him of the taxable value of his property and of his right to a
26
hearing on the matter. 1
Holding the tax assessors' actions invalid, the supreme court relied
upon a statute commanding that notice of changes in a tax return must
be given the taxpayer within five days.2 9 That statute must be strictly
construed,2 0 said the court, and here the evidence left no doubt that the
tax assessors had not complied with it. The court rejected the board's
argument that the taxpayer had waived his right to notice by meeting
with it and submitting an itemized list of his personal property.21'
The fact that he left this itemized list with the Board for their use in
determining the fair market value of the various items is not sufficient
to show that the taxpayer amended his return, or intended to waive his
right to notice of the changes in the return .

2

Consequently, the trial court's denial of an injunction was reversed.
Always a popular question for litigation in property taxation is that of
tender, the requirement that one who complains must first offer to pay
the amount of taxes he admits to be due.23 In Allen v. Thomas,24 the
265. 225 Ga. 483,170 S.E.2d 31 (1969).
266. The trial court denied the interlocutory injunction.
267. This meeting was at the request of the assessors who requested additional information, and
he left with them an inventory of his farm equipment with original cost figures.
268. The letter stated the amount of taxable value and specified the time during which the
taxpayer could appear before the board.
269. GA. CODE ANN. § 92-6911 (Rev. 1961). This statute provides, in part, that "when any
such corrections, changes or equalizations shall have been made by the board, the board shall,
within a period of five days, give notice to any taxpayer of any changes made in his returns ...
"
270. "If he has not been given such notice," said the court, "enforcement of a tax fi. fa. based
upon the increased valuation may be enjoined by a court of equity." 225 Ga. at 486, 170 S.E.2d at
33.
271. The court also held the October letter to the taxpayer insufficient. "It did not ... give any
notice as to any correction or change having been made in the taxpayer's return of the two classes of
personal property, nor for what year the valuation was fixed." Id. at 486, 170 S.E.2d at 33-34.
272. 225 Ga. at 487, 170 S.E.2d at 34.
273. This requirement results from the courts' construction of the command of GA. CODE
ANN. § 37-104 (Rev. 1962), that "he who would have equity must do equity."
274. 225 Ga. 650, 171 S.E.2d 132 (1969).
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r5
only evidence of such offer was that the complaining taxpayer 2 had, on
the day his suit was filed, tendered a check to the tax commissioner at the
commissioner's home at 7:15 p.m.2Y1 Holding this evidence insufficient
to show valid tender, the supreme court relied upon a statute requiring
7
that the tax commissioner post a notice of his office hours.2 Presuming
this notice to have been posted,278 the tax commissioner "is not required
to accept taxes at any other time and the tender in this case was properly
refused."' ' 9
The tender principle was also one of the points in controversy in
Register v. Langdale,m and the supreme court took this case as the
occasion to correct what it deemed to be an error on its part in prior
decisions. In a taxpayers' action against county taxing officials,
complaining of the illegality of assessments and seeking an injunction
against their utilization, the trial court dismissed the proceeding on the
1
ground that no tender of taxes had been made.2 Conceding that the
dismissal was authorized by some of its own decisions, the supreme
court nevertheless held it error. 22 The original tender principle, explained
the court, governed contests against alleged excessive tax levies in respect
to any taxes admitted to be due. m "In a number of recent cases," it said,
"this principle has been erroneously applied to actions seeking to declare
tax assessments to be null and void, which were brought at a time when
no taxes were due." This case, the court thought, was of that nature;
the tax commissioner had testified that he could not legally have
accepted taxes for that year even if they had been tendered.28 "It would
thus have been a vain and useless formality for the taxpayers to tender
275. The taxpayer's complaint alleged lack of uniformity in the assessment of his property for
taxation. He sought an injunction.
276. The tax commissioner had refused to accept the check.
277. GA. CODE ANN. § 92-4901(5) (Rev. 1961).
278. Nothing to the contrary had been shown.
279. 225 Ga. at 652, 171 S.E.2d at 133. The trial court's dismissal of the action was affirmed.
Justices Mobley and Felton dissented without opinion, and Justice Frankum concurred in the
judgment only.
280. 226 Ga. 82, 172 S.E.2d 620 (1970).
281. The action sought to enjoin the commissioner from preparing any tax digest and the
county governing authorities from further prosecuting certain appeals.
282. The court said that it had here made a "thorough re-examination" of these prior decisions.
283. In those cases the principle was a valid application of the equitable maxim that "he who
would have equity must do equity."
284. 226 Ga. at 84, 172 S.E.2d at 622. The court placed the beginning point of this
misapplication of the principle at Walker v. Burns, 220 Ga. 467, 139 S.E.2d 389 (1964).
285. This was because the commissioner had not yet sent the 1969 tax digest to the State
Revenue Commissioner, and no taxes were due. The court cited GA. CODE ANN. § 92-5601 (Rev.
1961).
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any amount on their 1969 taxes,"' and the complaint should not have
been dismissed on that ground.2 87
Over the hurdle of tender, the court then turned to the merits of the
plaintiffs' complaint, centering primarily upon the contention that
different methods of valuation and assessment had been applied as
between real and personal property in the county. 28 8 The court
summarized the evidence to show that the tax assessors made no effort to
assess tangible personal property of residents who did not own real
estate,289 and that personal property of real estate owners was valued as
the assessors imagined reasonable." This evidence, the court concluded,
"demands a finding that personal property valuations were not based on
fair market value, and that the valuations as between owners of real
property and owners of personal property only were not fairly and justly
equalized." 29
' Accordingly, the trial court's denial of the injunction was
reversed.
Even when the taxing procedures are found to be invalid, however,
there are limits as to the taxpayer's remedies. In Kiker v. Pinson,2 9 2 for

example, the taxpayer sued the county tax collector for damages,29 3 as a
result of the collection of alleged illegal taxes from him. Conceding that
under the statutory law in effect at that time the county taxing
authorities acted illegally in assessing real property at 40% of its fair
market value,2 94 the court of appeals nevertheless held for the tax
collector. 9 5 As long as the taxpayer did not claim discrimination, or that
his land was not subject to taxes, or that his levy exceeded the
assessment, the tax collector "was not a mere trespasser acting colore
officii in proceeding with the levy on these taxes, and is not individually
286. 226 Ga. at 85, 172 S.E.2d at 623. And everyone knows that "equity will not require a
useless formality."
287. The Walker decision, and other cases following it, were expressly overruled.
288. Other arguments, both rejected by the court, were that in employing professional
appraisers the tax assessors had invalidly delegated their authority; and that notice of changes in
returns had not been given within ive days.
289. This, the chairman of the board of assessors testified, would not have been "economically
feasible." 226 Ga. at 86, 172 S.E.2d at 624.
290. The chairman testified, "We would just imagine about how much would be a reasonable
figure." Id.
291. 226 Ga. at 87, 172 S.E.2d at 624. The court noted the uniformity of taxation requirement
in GA. CoNsT. art. VI1, § I, para. Ii GA. CODE ANN. § 2-5403 (Rev. 1948).
292. 120 Ga. App. 784, 172 S.E.2d 333 (1969).
293. The action was for the tax collector's individual liability.
294. The court noted that since that time the precise practice of the taxing authorities had been
legialized by Ga. Laws, 1968, p. 358 . But in 1966 and 1967, it agreed, the assessment was to be made
at fair market value.
295. I.e., it affirmed the trial court's grant of summary judgment for the defendant.
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liable to the plaintiff as a result of his successful legal efforts to collect
them. 12 96 The court's explanation of the paradox presented was as
follows: "We can only say that under the decided cases this is an
example of the irresisitable force of law meeting the immovable object of
2 7
custom, with the usual result."'
Still another issue prominently litigated in property taxation is that of
tax exemption. Among the exemptions expressly authorized by the
Georgia Constitution is that for "all institutions of purely public
Inc. v. Camp,2 9'
charity." 2 8 In the case of Peachtree on PeachtreeInn,
the plaintiff brought an action to have its property declared entitled to
this exemption in respect to both county and municipal taxes.3 Holding
the exemption to apply,301 the court of appeals focused primarily upon
two arguments advanced by the taxing authorities. First, it discounted
the contention that residents of this old-age home were charged a
rental.3 02 "All income," the court said, "is used for the operation,
maintenance and enlarging the facilities with no part of its income being
'
distributed to any person with an interest therein."m Second, the court
treated the argument that the inn could not be considered public because
its residents must meet certain qualifications. Emphasizing the nature of
these qualifications-age, character, medical condition-the court
concluded that "while the inn is not open to the whole public it is open' to
or adapted." '
the whole of the classes for whose relief they are intended
On this line of reasoning, the court held that "that portion of the
exempt."
property which is being used as a home for the aged is tax
Aside from property tax litigation, the supreme court's previously
296. 120 Ga.App.at786, 172 S.E.2d at 335.
297. Id.
298. GA. CONST. art. Vll, § i, para. IV, GA. CODE ANN. § 2-5404 (Supp. 1969). Pursuant to
this authorization, the General Assembly enacted GA. CODE ANN. § 92-201 (Rev. 1961), specifying the type of institutions of purely public charity which are to enjoy the exemption.
299. 120 Ga. App. 403,170 S.E.2d 709 (1969).
300. The plaintiff alleged incorporation by the Georgia Baptist Convention as a charitable nonprofit corporation for the purpose of providing a home for elderly persons of limited income.
301. The court reversed the trial court's grant of summary judgment for the taxing authorities.
302. It appeared to be conceded that this rental was applied toward operating expenses and had
been insufficient for this purpose.
303. 120 Ga. App. at 410, 170 S.E.2d at 714. Thus, it met the requirements of GA. CODE
ANN. § 92-201 (Rev. 1961).
304. Id.
305. 120 Ga. App. at 41 I,170 S.E.2d at 715. The court refused to extend the exemption to that
part of the plaintiff's building consisting of two retail stores which the plaintiff leased to others.
These were not for the primary purpose of operating the inn, said the court.
Chief Judge Felton and Judge Eberhardt dissented from the majority decision, on the ground that
the plaintiff "is not a pure charity nor a purely public charity" within the meaning of the
constitution. Id. at 412, 170 S.E.2d at 715.
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noted decision in Richmond County v. Richmond County Business
Associationm depicted a typical judicial exercise in regard to occupation
taxes. Because, generally, it is easier to find authority for the enactment
of regulatory measuresm than tax measures.30 8 local governments may
be motivated to attempt to disguise their revenue measures as business
regulations. This was precisely what the court viewed the county here to
have done in adopting an ordinance for the purpose ot "regulation and
control of businesses and professions ' 309 in unincorporated areas.
Probing this ordinance, the court conceded that it contained a number of
provisions which were regulatory in nature 3 10 and that it designated the
levies which it imposed as "fees." Still, said the court, the ordinance
utilized factors of classification "which strongly suggest ability to pay as
its basis."13t Consequently, "it does not appear that the criteria for a
license, such as the primarily regulatory intention . . .are therein
met. ' 312 This conclusion was confirmed, thought the court, by the
county's argument for its necessity as a means of discovering businesses
and occupations not presently on the county's tax digest.313 Certainly,
this justification "indicates a primarily revenue-producing purpose. ' 31 4
The ordinance having thus been classified as a tax measure, the county
was required to show express authority for its enactment.3 5 When no
such authority could be found, the court declared the measure null and
void.31
7.

Liability

In the relatively few instances in which a county can be sued in tort,3 17
liability will still depend upon general concepts of tort law.3 8 The issue in
306. 225 Ga. 568, 170 S.E.2d 246 (1969). For discussion of another facet of this decision, see the
treatment of "Home Rule," supra.
307. These can generally be adopted under general welfare powers.
308. Generally, these must be expressly authorized.
309. 225 Ga. at 570, 170 S.E.2d at 248.
310. E.g., inventory restrictions, conditions of licenses, duties of licensees, and advertising
restrictions.
311. 225 Ga. at 570, 170 S.E.2d at 248. E.g., number of employees, value of stocks, and prices
of merchandise or services offered for sale.
312. Id.
313. Moreover, many of the businesses covered were already regulated by statute.
314. 225 Ga. at 571, 170 S.E.2d at 248.
315. "However a tax for a license as a condition precedent for engaging in the occupation is
distinguished from other taxes, it is still a tax." Id.
316. The trial court's grant of an injunction was affirmed.
317. GA. CODE ANN. § 23-1502 (Rev. 1966) provides that "a county is not liable to suit for
any cause of action unless made so by statute."
318. These will generally be instances in which the plaintiff can show express statutory authority
for his action against the county.
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DeKalb County v. White, 311 for instance, was simply whether the county
had been entitled to summary judgment when sued by one allegedly
3
knocked into a pit by a swinging door of the county's garbage truck .
Holding that it was not, the court of appeals reviewed the evidence on the
32
actions of both the truck driver and the plaintiff. ' "This evidence
the court
alone," said the court, "presents issues of fact which required
''3
.
judgment
summary
for
motion
defendant's
the
to overrule
Although not an action for liability in tort,3' 2 proceedings may also be
initiated against the county under the State Constitution's command
that "private property shall not be taken, or damaged, for public
SA
purposes, without just and adequate compensation being first paid."'
This was the nature of the proceeding in Douglas County v.
Abercrombie,32 seeking damages against the county for the silting of the
plaintiff's lake as a result of highway construction. Again holding the
county not entitled to summary judgment,3 2 6 the court disregarded
evidence that the plaintiff's tort action against the contractor for this
same damage had previously been dismissed on demurrer.3 2 Under
statutory law,3 s this former litigation did not bar the constitutional
action against the county, and the plaintiff's petition was held sufficient
any, of the
"to make
' ' 3 a jury question as to the cause and amount, if

damage.

29

County liability also depends upon compliance with procedural
requirements. One such requirement is the statutory declaration that all
claims against counties must be presented within 12 months after they
accrue or become payable.3 In Williams v. Lowndes County,"' the
court of appeals noted the established judicial interpretation of this
statute as requiring a claim in writing.3 2 In that action for wrongful
death against the county, as a result of an alleged defective bridge, the
319. 119Ga. App. 841,169 S.E.2d127 (1969).
320. The trial court had refused to grant the county's motion for summary judgment.
321. The evidence was in conflict as to where the plaintiff had been standing when struck.
Matters of the plaintiff's negligence, said the court, are within the province of the jury.
322. 119 Ga. App. at 841, 169 S.E.2d at 128. The trial court was affirmed.
323. E.g., the question of negligence is immaterial under this provision.
para. 1,GA. CODE ANN. § 2-301 (Supp.1969).
324. GA. CONST. art. I,§ Ill,
325. 119 Ga.App.727,168 S.E.2d 870 (1969).
326. The trial court was affirmed.
327. There it had been held that the contractor was not a proper party.
328. GA.CODEANN. § 3-114(Supp. 1969).
329. 119 Ga.App.at 728, 168 S.E.2d at 872.
330. GA. CODE ANN. § 23-1602 (Rev. 1966).
331. 120 Ga. App. 429, 170 S.E.2d 750 (1969).
332. "A mere oral statement," said the court, "isinsufficient," citing Sparks v. Floyd County,
15 Ga.App.80, 82 S.E. 583 (1914).
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evidence showed that no such claim had been presented. Accordingly,
"the lower court did not err in rendering judgment in favor of the
defendant and against the plaintiff." m
When the plaintiff's petition against the county is silent on whether a
timely claim was presented, the court of appeals' opinion in Nipper v..
Crisp Countym announced a change in the applicable principle of law.
There the plaintiff sought damages for injuries allegedly resulting from
the county's negligence in constructing and maintaining a bridge.335 His
petition, filed after the expiration of 12 months, was "absolutely silent
as to whether a timely claim was presented within 12 months, or the
presence of any legal disability tolling the time requirement." 33 6 Under
prior case law, 3 7 the court conceded, this petition would have been
insufficient to set out a cause of action." Under the Civil Practice Act of
1966,331 however, the court declared that law "no longer applicable."34 0
Said the court: "It is not longer necessary that a petition state all the
elements of a cause of action." 34
'
Two decisions by the court of appeals during the survey period dealt
with the tort liability of county hospital authorities. In Williams v.
Hospital Authority of Hall County,34 2 the question presented was
whether the hospital owed a duty to admit and treat one who presented
himself at the emergency ward with a broken arm.34 3 Rejecting the
hospital's contention that it possessed the absolute right to refuse
333.
334.
335.
feet.
336.
337.

120Ga. App. at429, 170 S.E.2d at 750.
120 Ga. App. 583, 171 S.E.2d 652 (1969).
The plaintiff alleged that he had driven his automobile into a bridge washout of some 20

120 Ga. App. at 584, 171 S.E.2d at 653.
The court cited Douglas County v. Brown & Riley Enterprises, Ltd., 114 Ga. App. 410, 151
S.E.2d 510 (1966).
338. Under that approach, the petition was construed against the pleader.
339. Ga. Laws, 1966, p. 609, GA. CODE ANN. tit. 81A (1967).
340. 120 Ga. App. at 584, 171 S.E.2d at 653. Now the petition was to be construed in favor of
the pleader. The court cited, specifically, GA. CODE ANN. § 8 IA-108(c) (1967).
341.
Id. The trial court was reversed.
One other decision dealing with the county's responsibility for roads might here be noted,
although it did not present the question of liability for damages. In Fountain v. Suber, 225 Ga. 36 1,
169 S.E.2d 162 (1969), the plaintiff sought a mandamus to require a county governing authority to
repair and maintain a specified public road. Viewing the plaintiff's complaint as based solely upon
the provisions of GA. CODE ANN. § 64-102 (Rev. 1966), the supreme court held that under that
statute the plaintiff's petition must show that he is a resident of the county in which the public road
in question is located. Because the petition in this case affirmatively stated that the plaintiff was a
resident of another county, he was not entitled to a mandamus under the statute.
342.
119 Ga. App. 626, 168 S.E.2d 336 (1969).
343. The plaintiff alleged that the defendant refused to admit and treat him. The trial court
sustained the defendant's motion to dismiss the complaint.
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emergency treatment to any person, the court conceded that the hospital
was under no common-law duty to admit all who applied for admission
nor to maintain an emergency ward. The court also expressly refused to
3
indicate an opinion as to the duty owed by a private hospital. But the
hospital here in question was supported by public tax funds, and did
maintain emergency facilities:
To say that a public institution which has assumed this duty and held
itself out as giving such aid can arbitrarily refuse to give emergency
treatment to a member of the public who presents himself with "a
broken arm and in a state of traumatic injury, suffering mental and
physical pain visible and obvious to the hospital employees" is
5
repugnant to our entire system of government.31
Accordingly, the trial court's dismissal of the plaintiff's complaint
against the hospital authority was reversed.
Finally, Pogue v. Hospital Authority of DeKalb Countym' presented
an action for wrongful death against the authority based upon alleged
negligent treatment by a doctor.Y7 The court found the answer to the
question in issue in the provisions of the employment contract between
the hospital authority and the partnership of which the doctor was a
member. 34 Discounting the provisions of the contract which specified
the duties of the partnership, 34 the court said "this was merely the
identification of the work to be performed, and did not amount to a
reservation of control over the manner in which services were to be
performed. ' ' 350 The contract did not give the hospital authority the
power to designate medical techniques, and "did not change the
' 35
partnership's status from that of an independent contractor. '
Concluded the court:
A hospital is not liable for the negligence of a physician employed by it
where the negligence relates to a matter of professional judgment on the
part of the physician when the hospital does not exercise and has no
344. It noted that in some jurisdictions private hospitals which maintain emergency facilities are
under a duty to treat seriously injured persons.
345. 1l9Ga.App.at627,168S.E.2dat337.
346. 120 Ga.App.230, 170 S.E.2d 53 (1969).
347. The plaintiff's deceased had been a patient inthe hospital.
348. This contract controlled the relationship between the hospital authority and the doctor,
said the court.
349. The services were to be performed to the satisfaction of the authority, subject to
surveillance by the hospital's medical staff, and in accordance with good medical practice.
350. 120 Ga. App. at 230,170 S.E.2d at 54.
35 1. Id.
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right to exercise control in the diagnosis or treatment of illness or

injury 352
On this line of reasoning, the trial court's grant of summary judgment
for the hospital authority was affirmed.
8. Zoning
At bottom, most of the zoning litigation in local government law
results, directly or indirectly, from the question of how much discretion
local zoning authorities can validly exercise. The answer to this question
must be the product of line drawing in each situation which arises, and
three decisions of the supreme court during the survey period
appropriately confirm this point.
Morgan v. Cherokee Hills Development Co.3 presented a challenge
by abutting land owners to the county governing authority's rezoning a
tract so as to permit apartment buildings.3 Noting that the county's
comprehensive zoning ordinance permitted this action if stated
procedures and criteria were followed,3 the court did not think "the
evidence demanded a finding that the county board of commissioners
abused their discretion or acted arbitrarily.

'5 6

The ordinance provided

for discretion in the authority, and the evidence was in conflict as to
whether the apartments would be injurious to the public convenience or
welfare. In this situation, the court should not interfere with the
governing authority's determination.357
When the court should interfere with such a determination, what is the
proper procedure for its doing so? This was the question raised by the
case of Harrison v. Weiner, 5 presenting the county's appeal from the
trial court's grant of a mandamus ordering the issuance of a conditional
use permit.359 Looking to the terms of the county's zoning ordinance, the
court held that mandamus was the proper remedy by reviewing such a
decision of the governing authority. 3 The court rejected the argument
352. Id.
353. 226 Ga. 60, 172 S.E.2d 669 (1970).
354. This change had been recommended to the governing authority by the joint municipal
county planning commission.
355. E.g., if the change were deemed essential to the public convenience or welfare and would
not adversely affect the health, safety, or property in the neighborhood.
356. 226 Ga. at 63, 172 S.E.2d at 671. Neither had the governing authority been required to
create a board of zoning appeals, held the court.
357. The trial court's denial of an injunction was affirmed.
358. 226 Ga. 93, 172 S.E.2d 840 (1970).
359. The commissioners had denied the plaintiff a permit for a veterinary hospital on certain
property.
360. The county had argued that certiorari was the exclusive remedy.
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that no demand for the permit had been made upon the chairman and
one of the commissioners who were not members of the commission
when the application for the permit was made. The application for the
permit was a demand upon the planning commission, said the court,
"and a continuing demand upon the chairman and members of the
' 1
commissioners as then, or thereafter, constituted." 1 The trial court's
decision was affirmed.
Finally, Bible v. Marra3 2 presented still another attack upon countymunicipal zoning officials in rezoning a tract of land so as to permit
apartment buildings. 30 Upholding the rezoning action, the court rejected
a number of contentions urged by the challengers. The notice of public
hearing given by the officials was sufficient, said the court, although it
contained no reference to the city, county, or state in which the property
in question was locatedA" Where else would it be located, wondered the
court, if its rezoning was to be considered by the municipal-county
planning commission? Further, it was held, a reference by the notice as
to the location of the plat for the property was sufficient to allow
inspection by any interested person3" The court also discounted an
argument that two members of the planning commission, appointed for
the municipality, had since moved into the county. There had been no
3
judicial ascertainment that these members had vacated their offices, "
said the court, and thus no showing that they were not authorized to act
on the rezoning. Finally, the court held that it had not been necessary for
the municipal governing authority to approve the municipal-county
planning commission's rezoning of land which lay outside municipal
limits. Accordingly, the trial court was held to have erred in denying the
rezoning officials' motion for summary judgment.
II.

LEGISLATION

A.

Home Rule

By 1970 the flow of amendments to the "Municipal Home Rule Act
of 1965'"367 had slowed to a trickle. The one amendment which was
361. 226 Ga. at 94, 172 S.E.2d at 841. "'itis well established by decisions of this court that
persons holding public office may be required by mandamus to perform a continuing duty which
their predecessors in office failed or refused to do."
362. 226 Ga. 154, 173 S.E.2d 346 (1970).
363. The action requested injunctive relief.
364. The notice had described the location of the property by metes and bounds and had been
published in one of the local newspapers.
365. The notice stated that the plat was located in the office of the planning commission.
366. This was held necessary under GA. CODE ANN. § 89-501(5) (Rev. 1963).
367. Ga. Laws, 1965,p. 298.
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enacted m simply took express recognition of whatever modifications
upon the statute there may be by virtue of the "Georgia Municipal
Election Code." 9
B.

A nnexation

The 1970 legislative session also witnessed the enactment of still
another "alternative method, cumulative to existing methods, for
extending municipal boundaries. ' ' 37 0 This statute authorizes the
governing authority of municipalities with a population of 5,000 or more
persons 37' to adopt an annexation resolution for territory meeting
specified standards, and requires the preparation of a report on the
municipality's ability to serve that territory in a described manner.3 72 A
public hearing must then be held, at which the municipality is to explain
its report3 73 and citizens are to be heard on the question of annexation.3 74
Following the public hearing, a referendum is to be called within a
specified period of time for the residents of the territory in question; and
if a majority of those voting, vote in favor, the area shall become a part
of the corporate limits of the municipality but not otherwise. If a
majority of those voting, vote against the said annexation, a period of
two (2) years must elapse before annexation of the same area or any
portion thereof may be attempted again under authority of this Act.37 5
C. Officers and Employees
The subject of one statute enacted during the period surveyed was the
office of county manager . 3 7 This statute sets the minimum age
requirement for a county manager at twenty-five, and provides that any
newly appointed manager "shall be on probation for a period of twelve
368.

Ga. Laws, 19 7 0, p. 346.

369.

GA. CODE ANN. tit. 34A (Supp. 1969).

370.
371.

Ga. Laws, 1970, p. 426.
These municipalities are declared to present different problems from those of smaller
localities.
372. Including major trunk water mains, sewer interceptors, police and fire protection, garbage
collection, and street maintenance.
373. This report is to be available for public inspection for a stated period of time prior to the
hearing.
374. These include residents and property owners of the territory in question as well as residents
of the municipality.
375. Ga. Laws, 1970, pp. 434-35. The statute expressly declares that "this Act is not intended to
affect or restrict the present authority of the General Assembly to legislate regarding the annexation
of any area contiguous to any municipality in this State, nor to limit in any way the authority of
the
General Assembly to provide alternative methods for extending municipal boundaries."
376. Ga. Laws, 1970, p. 2 4 .
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37 7 During the
months following his election and qualification."
probation period, it is declared, the manager may be removed from
office by the county governing authority without notice, cause, "and
hearing."311
without the necessity of any public or private
Another office affected by 1970 legislation was that of district
379
attorney of the superior courts. Any holder of this office presently
compensated by fee or salary is authorized to come under the provisions
of a 1968 statute placing district attorneys on an annual salary.3 This
step may be taken by letter to the State Treasurer; and "no district
attorney receiving an annual salary as provided herein shall engage in the
private practice of law."38'

D.

Elections

382
The Georgia Municipal Election Code was the target of a number of
changes, both mechanical and substantive in nature.m Some of the
3
inconsistencies 84
matters treated included the correction of statutory
court action to compel compliance with election laws,3 the calling of
37
special elections, 38 6 nomination petitions, vote requirements, and
procedures for election contests.u

E.

Finances

of
The changing of maximum interest rates was a popular subject
least
At
Assembly.
legislation during the 1970 session of the General
are as
four of these changes have an impact upon local governments, and
follows: (1) the maximum interest rate on revenue bonds was increased
from 7% to 9%;89 (2) the maximum interest rate on revenue bonds issued
by hospital authorities was increased from 7% to 9%;3o (3) the "Housing
377. Id. at 26.
378. Id.
379. Ga. Laws, 1970, p. 12.
99 2
8
.
380. Ga. Laws, 196 ,p.
13.
p.
1970,
Laws,
381. Ga.
382. GA. CODE ANN. tit. 34A (Supp. 1969).
383. Ga. Laws, 1970, p. 341.
384. E.g., references to incorrect code sections.
elections.
385. These procedures, generally, are to be the same as those for State and county
386. This is to be done by the municipal governing authority.
387. These may be required by ordinance as well as charter.
may be taken
388. A hearing is to be held by the municipal governing authority, and an appeal
to the superior court.
389. Ga. Laws, 1970, p. 23.
390. Ga. Laws, 1970, p. 144.
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Authorities Law" 3 ' was amended so as to increase the maximum
interest rate on bonds issued by housing authorities from 6% to 8%;32 (4)
the "Urban Redevelopment Law ' 39 3 was amended so as to increase the
maximum interest rate on bonds issued by housing authorities from 6%
to 8 %.39

F. Regulation
In 1968 the General Assembly authorized Georgia municipalities and
counties to employ radar speed detection devices upon their streets,
roads, and highways.3 9 5 This authorization was amended in 1970 to
specify the type of detection device to be used. 3 W It is to be
that particular device designed to measure the speed or velocity of a
motor vehicle and marketed under the name "Vascar," or any other
similar device operating under the same or similar principle which is
approved by the Department of Public Safety for the measurement of
speed, including any devices for the measurement of speed or velocity
based upon the principle of radar.3 1
G.

Housing

Additional assistance to municipalities and counties in the subjectarea of housing was made possible by the 1970 General Assembly. 38 The
enactment authorizes area planning and development commissions to
work with public and private organizations in facilitiating the
development of mass produced housing, and to assist "political
subdivisions" in developing local agreements for specified housing
projects. 3 " The commissions are also authorized to provide assistance to
sponsors of housing and to employ staff members who may be trained
by the State Planning and Programming Bureau.1°°
H.

Taxation

During the period under survey several pieces of legislation were
enacted dealing with municipal and county taxation; the more
noteworthy of these are deserving of mention.
391.
392.
393.
394.
395.
396.
397.
398.
399.
400.

Ga.
Ga.
Ga.
Ga.
Ga.
Ga.
Ga.
Ga.
Id.
Id.

Laws,
Laws,
Laws,
Laws,
Laws,
Laws,
Laws,
Laws,

1937,
1970,
1955,
1970,
1968,
1970,
1970,
1970,

p. 2 10 .
p. 113.
p. 354.
p. 115.
p. 4 2 5 .
p. 4 35 .
p. 4 3 6 .
p. 193.
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Proclaiming itself clarifying in nature, one of these enactments applies
to the statutory authority of municipalities and counties to collect
401
license, occupational, or professional taxes. These taxes, it is provided,
shall not be assessed upon or collected from any such practitioner
whose office is maintained by and who is employed in such practice
exclusively by the United States, the State of Georgia, a municipal
thereof. 4
corporation or County of this State, or instrumentalities
Another enactment declares county ambulance service to be a public
purpose, and expressly authorizes counties to levy and collect taxes for
limits. 0
the purpose of providing this service within their respective
Tax Act"1 04
Use
and
The Georgia "Retailers' and Consumers' Sales
was amended in order to clarify certain exemptions from it. Exempt
to the federal government, the state, and any
sales so clarified are those
40
5
county or municipality.
The remaining statutes to be mentioned all deal with various facets of
administering a system of property taxation. For instance, in 1969 the
General Assembly provided for the automatic return of property for
taxation and for claiming certain exemptions when a taxpayer fails to
make his return. 406 In 1970, that statute was amended so as to expressly
4,
include personal property within the exemptions authorized. Also
amended in 1970 was the duty of the county board of tax assessors when
it corrects, changes, or equalizes the return made by a taxpayer?.0 By
virtue of this amendment, the board is now authorized to give the
"'by registered or certified mail to his last
taxpayer notice of its actions
' ' 40"
address.
of
known place
The State Revenue Commissioner's function in examining the
41
property tax digests of the several counties " was also the target of
change in 1970. First, the Commissioner is now directed to ascertain
whether the property valuations as between the various classes of
property within a county are reasonably uniform, and to make
483
.
401. Ga. Laws, 1970, p.
402. Id.at 484.
403. Ga. Laws, 1970, p. 582.
404. Ga. Laws, 1951,p. 360.
405. Ga. Laws, 1970, p. 631.
406. Ga. Laws, 1969, p. 960.
407. Ga. Laws, 1970, p. 278. This exemption was added to the homestead exemption previously
authorized.
408. GA.CODE A NN. § 92-6911 (Rev. 1961).
81
409. Ga. Laws, 1970,p.580,5 .
410. Ga. Laws, 1966, p.45.
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adjustments if he finds they are not."' Second, the Commissioner's
examination is now to include "the itemizations of exempt properties
appearing on the digest,' " 2 and he is to advise the county board of tax
assessors if he determines that any of these properties are subject to
3
taxation."
Repealing prior legislation,"' the 1970 General Assembly adopted a
new enactment requiring the State Auditor to establish "an equalized
adjusted school property tax digest for each county in the State and for
the State as a whole."" 5 This enactment requires that the digest is to be
maintained each year on a continuing basis, provides for the mechanics
involved, and sets forth the procedures for arbitration of the disputes
which arise ."
411. Ga. Laws, 1970, p. 91. Previously, the Commissioner's examination was limited to
uniformity as between the various counties.
412. Ga. Laws, 1970, p. 642. The county tax receivers are directed to enter these itemizations
upon the county digest by Ga. Laws, 1970, p. 64 1.
413. He is also to explain to the board the reasons for his determination.
414. Ga. Laws, 1964, p. 706.
415. Ga. Laws, 1970, p.542,543.
416. Ga. Laws, 1970, p. 542.

