
INSURANCE

By MAX A. POCK*

After spending five years as a "court watcher," if that term is
apposite, one is tempted to give a report of the evolution of Georgia
insurance law. Yet such a report can only be an impressionistic one.
Because there are no clearly discernible patterns, such report could not
be jurimetric. While appellate litigation covers the entire spectrum of
insurance law, with an impressive number of cases being decided on
points of procedure and evidence, an inordinate amount of litigation
gravitates towards two problem areas: uninsured motorist coverage and
waiver.

The Uninsured Motorist Act appears as a Hydra-like monster. Each
time the General Assembly amends it and each time the court applies it,
two new problems appear to pop up to replace the one that has finally
been resolved. Estoppel and its look-alike, waiver, have also been
productive of unending problems. It is fashionable for theoreticians in
this age of consumer protection to decry judicial opinions which
myopically talk "contract" when they should be talking "status," and
to pillory contracts of adhesion as all-around culprits. This writer does
not wish to align himself with such blanket and undifferentiated
condemnation. However, it does not take a broad-gauged attorney to
discern that many estoppel and waiver problems could be eliminated by
legislation. The Uniform Commercial Code, in some measure, could
serve as a model. Anti-waiver clauses and crucial policy limitations
could be brought to the attention of the applicant in a manner that is a
bit more efficient and dramatic than is being done now. Provisions in
bold-face type, separately signed by the applicant, or provisions in
separate instruments would avoid many a disappointed claim that the
applicant had placed his trust upon the agent's statements and had not
been reasonably notified of policy disclaimers.

After this brief excursion, the cases decided during this survey period
will be discussed in conformance with the general outline and subject
matter headings employed in past years. Although this survey formally
embraces the period from June 1, 1969 to May 31, 1970, the reader's
attention is invited to the fact that for technical reasons the last cases
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covered herein were decided in February, 1970. Where certiorari has

been denied or applied for but not disposed of during the survey period,

this fact will be indicated in the footnotes.

AGENT-PUNITIVE DAMAGES

In Patterson v. Castellawl broker #1 who had taken care of the

insurance needs of the plaintiffs family for a number of years, informed

the plaintiff that a certain company did not wish to renew his automobile

liability policy. Plaintiff then authorized him to place insurance through

broker #2. The latter accepted the premium, issued an oral binder, and

promised to forward the application at once. He assured broker #1

repeatedly that the binder was effective and that he had forwarded the

application. When plaintiffs car was stolen shortly thereafter it turned

out that there was no insurance. It was held that the plaintiff could

predicate a recovery for deceit either on the theory that there had been a

deliberate misrepresentation of the existing fact that the binder had been

issued and the application forwarded, or on the theory that there had

been a deliberate misrepresentation of the intention to issue the binder

and to forward the application. Given the requisite element of

deliberateness or wilfulness, both compensatory and punitive damages

could be properly awarded. It was not necessary that the

misrepresentation was directly made to the plaintiff. It was sufficient

that the misrepresentation was made to a person who was known to be

acting for the benefit of the plaintiff. The decision again expatiated upon

a point that is often misunderstood; it is that agency questions are not

decided by rubric. All duality of agency is not forbidden. The mere fact

that a broker might well be the agent for the insurer or for some other

broker in some or most respects does not preclude him from acting as an

agent for the insured in others. Such duality is validated either when one

principal knows about the existence of the other or when he authorizes a

course of dealings wherein from the very nature of the agency, the agent

is expected to act also for the other party.

ATTORNEY'S FEES AND STATUTORY PENALTIES

Old Equity Life Insurance Co. v. BarnarPf is one of those rare cases

where attorneys' fees and statutory penalties were not only prayed for

but were actually received. The insured was severely injured when he was

hit by a train, and the insurer made disability payments to him for about

1. 119 Ga. App.712, 168 S.E.2d838 (1969),cert. denied.
2. 120Ga.App.596, 171 S.E.2d636(1969).
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two years. After that it refused further payments, allegedly relying upon
a physician's opinion indicating that the insured was either a malingerer
or self-deluded. However, there was ample, and one might add,
uncontradicted evidence that the insured was severely and pitifully
disabled; that, in view of his limited education, his only occupation was
unskilled manual labor, and that constant pain and impairment of
bodily functions unfitted him for such work. Even the physician, upon
whose judgment the insurer had allegedly relied, deposed that such work
would not be suitable for the insured. The court of appeals held that the
evidence was sufficient to support a jury verdict of bad faith.

For the attorney this decision was in some measure a Pyrrhic victory.
He had sought and recovered $9,900 on the theory that his contingent fee
contract entitled him to one-third of the present recovery and one-third
of the anticipated future recovery under the judgment's directive to
continue payments of $200 per month during disability. The figure was
arrived at by taking one-third of the $3,200 awarded in back payments
and of the $800 assessed as a penalty and adding to it one-third of $200
per month during the lifetime of the insured as shown by the Carlisle
mortuary tables and reducing that amount to present cash value.

The court conceded that a contingent fee of one-third of the amount
recovered was customary and reasonable in the circumstances but
limited the attorney's actual fee to $1,333.33, representing one-third of
the $4000 presently recovered on the grounds that his entitlement to a
contingent fee did not arise until there was a collectable judgment and
was limited by it.

The rationale, which is pithy but somewhat less than clear, suggests
two alternative interpretations for the decision. On the one hand, the
court may have simply expressed the usual reluctance to award
speculative recoveries. The insured's right to future payments under the
judgment, depending as it did upon his continuing disability and upon
the actual length of his life, was, after all, quite uncertain.

On the other hand, the court may have simply interpreted the
contingent fee contract in the light of law appertaining to contracts of
this sort and may have concluded that by its very terms it was not meant
to attach to any but a present recovery.

BONDS

A warehouseman's bond provided that "the surety shall have the
exclusive right for itself, and for the principal on or in said bond . . to
decide and determine whether any claim, demand, liability, suit, action,
judgment or adjudication . . .shall, or shall not be defended, tried,
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appealed, or settled, and its decision shall be final, conclusive and

binding upon the (principal)." McLendon v. Hartford Accident &

Indemnity Co. 3 held that the bond constituted the surety an agent of the

principal or primary obligor. As such it occupied the status of a

fiduciary and owed the principal a duty of good faith and loyalty.

Hence, its decision to make a disbursement to a claimant under the

bond was not final and conclusive unless it was made in good faith. In

the surety's suit for reimbursement the principal is not limited to the

defense of fraud. Instead, he need merely show that there has been a

failure to exercise an honest judgment, or such a gross mistake as would

necessarily imply bad faith.
This duty of good faith emanates from the agency status. It exists

quite apart from other bond provisions which might well specify

independently that the surety's good faith in making disbursements is a

condition precedent to reimbursement by the principal.
Price v. A rrendale4 serves as a reminder that a bond does not become

an official statutory bond just because it is executed at the behest of an

official. Georgia law provides that the Board of Corrections may require

various prison officials, as principals, to give bond with good securities,

and that such bonds shall be liable for any breach by an agent or

subordinate of such officials.5 It is also provided that such bonds must

be for the use and benefit of every person injured by such breach., A

fidelity insurance policy taken out by the Board of Corrections without

statutory compulsion, which covers "loss caused to the insured through

the failure of any employees . .. to perform faithfully his duties"

represents only a contract for indemnity. Even if styled a "bond," it is

only a "voluntary" or "common law" bond which must be construed

according to its own terms. Hence, when there is no undertaking to

render a performance directly to any third party but only to indemnify

the Board of Corrections as promisee against certain losses, a prisoner

may not recover on the bond on the theory that he has been harmed by

the negligence of a prison surgeon. It would be otherwise if the surgeon

or his superior had been required to execute a bond themselves. In such

case the compulsory statutory third party beneficiary requirement would

be read into it regardless of its terms.

3. 119 Ga. App.459,167 S.E.2d 725 (1969), cert. denied.

4. 119 Ga. App. 589,168 S.E.2d 193 (1969).

5. GA. CODE ANN. § 77-316 (Rev. 1964).

6. GA. CODE ANN. § 89-418 (Rev. 1963).
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CONTRACT FORMATION

One of the most difficult problems in insurance law is to determine the
precise moment when the contract is formed. Even a stipulation which
conditions effectiveness upon delivery of the policy is of questionable
utility in light of decisions that have held that the delivery test is satisfied
when the policy is unconditionally placed in the hands of the agent or,
for that matter, when it is merely dispatched to the agent. 7

In the absence of a stipulation for delivery, the contract is formed
when the application is accepted. While this may occur earlier than the
formal issuance of a policy, it certainly can occur no later than when the
policy is issued and the insured is so informed. At this moment the
insurer becomes subject to a statutory duty to deliver the issued policy
within a reasonable time.' If the insurer recalls the policy after issuance
and, for example, attaches an elimination endorsement relating to
certain diseases, his action constitutes an offer for modification of an
existing contract which must in turn be accepted by the insured. In the
absence of such acceptance the insurer's insistence that the amended
policy defines the extent of his liability under the contract consitutes a
breach. Since there is no statutory or common law requirement which
makes delivery a condition precedent to the effectiveness of the contract,
the insured's failure to demand delivery is irrelevant.9

A renewal insurance policy,just as the original, must be assented to by
both parties before there is a contract. Where the insured expressly
rejected a proffer of a renewal policy, a contract could not be established
by a showing that his agent had prepared a renewal policy and had made
a transaction report to the home office which "assented" by punching
the information on its I.B.M. cards and debiting the agent's current
account with the amount of the premium less commission.'0

COOPERATION

The cooperation clause affords an important and necessary protection
to the insurer and therefore represents a condition precedent to its
liability. At the same time the cooperation clause detracts from the
policy inherent in financial responsibility and uninsured motorist laws,
which are, after all, designed to create a fair assurance of compensation

7. E. PATTERSON, ESSENTIALS OF INSURANCE LAW 95,96 (2d ed. 1957); W. VANCE, INSURANCE
248 (3rd ed. 1951).

8. GA. CODE ANN. § 56-2421(l)(Rev. 1960).
9. Broome v. Mutual of Omaha Ins. Co., 119 Ga. App. 443, 167 S.E.2d 607 (1969).
10. Phillips v. Southern Home Ins. Co., 121 Ga. App. 126, 173 S.E.2d 123 (1970).
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for innocent victims of automobile accidents, society's most frequent

"friction" damage. There are only two situations under which the victim

of an accident may prevail against a liability insurer which interposes the

defense of noncooperation: (1) where noncooperation is technical,

inconsequential, and immaterial; (2) where noncooperation is the result

of a conspiracy between the insurer and the insured calculated to relieve

the insurer of its liability."
Georgia courts have generally managed to "police" the operation of

the cooperation clause quite effectively with a view to protecting the

interests of both the accident victim and the insurer. If anything, the

scales are slightly tipped in favor of the accident victim as is shown by

State Farm Mutual Automobile Insurance Co. v. Wendler,"2 a

Promethean case which has recently made its third appearance before

the court of appeals.' 3 It was alleged that the insured had made a

statement to the insurer's investigators which indicated that she was not

liable. Hence, the insurer decided to defend the case and proceeded to

trial. On the trial the insured changed her statement so drastically that a

verdict against her became a total certainty. Against two vigorous
dissents, the court of appeals held that the insurer had not established a

material breach of the cooperation clause. In order to do so, the insurer
would have been compelled to prove that the sworn testimony at the trial

had been a wilful and fraudulent prevarication, given to help the plaintiff
and to affix liability upon the insurer. Failing that, the insured would

have been compelled to prove not only that the original statement to the

investigator had been a wilful and fraudulent prevarication but that the
insurer had relied upon it to his detriment. Such reliance could not be

predicated upon the mere fact that the insurer entered into the defense of
its insured and went to trial.

This rationale is a bit puzzling. It does not augur well for future

attempts by insurers to prove reliance. What evidence should the insurer
have adduced-that a decision had been made not to initiate settlement
when the insured's persuasive statement had been received? It seems that

this is obvious from its decision to proceed to trial! Perhaps it would
have been helpful to show that the plaintiff had evinced a readiness to

settle for much less than he finally received. But this is unrealistic when
one assumes that the insurer had foregone attempts at settlement in
reliance upon the insured's statement. The insurer's induced inaction is
simply not conducive to generating this sort of evidence!

II. H.Y. Akers & Sons, Inc. v. St. Louis Fire & Marine Ins. Co., 120 Ga. App. 800, 172 S.E.2d
355 (1969).

12. 120 Ga. App. 839, 172 S.E.2d 360(1969), cert. denied.
13. See Pock, Insurance AnnualSurvey of Georgia Law, 20 MERCER L. REV. 132, 135 (1969).
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H. Y. Akers & Sons, Inc. v. St. Louis Fire & Marine Insurance Co."
represents a more cut-and-dried case in favor of the insurer. There the
insured had simply refused to assist counsel in their preparation for trial
and had failed to appear when the case was called for trial despite
repeated and protracted efforts on the part of the insurer to get him to
change his mind. Since the insured had been a material and indeed the
only witness for the defense and since his prior statement to the insurer
indicated that his testimony would indicate lack of liability, the court
held that this represented a clear case of noncooperation. By dicta it was
also suggested that a case for noncooperation could be made by a mere
showing that the insured, being an individual defendant, had refused to
participate in the trial even if he had not been a material witness, or only
one of the material witnesses. Such conclusion might be bottomed upon
the known intangible prejudicial effect such absence would have upon
the minds of the jury, both as to the question of liability and the amount
of the verdict. 5

DAMAGES

Deductible collision coverages in automobile insurance policies
typically undertake to pay for the loss to owned automobiles caused by
collision but no more than what it would "cost to repair or replace such
property with other of like kind and quality, less depreciation and
deductible amount." This is followed by more or less standardized
language which provides that the insurer "may at its option pay for the
loss in money or may repair or replace the property ... "

Whenever it is doubtful whether repair will restore the automobile to
its value before the collision, and even where it is quite certain that it will
fail to do so, many insurers will argue that their liability under the repair
option is limited to a sum which will only pay for the repairs and not for
the additional shrinkage in value.

State Farm Mutual Automobile Insurance Co. v. Smith"6 offers a
sharp riposte to this argument. The primary undertaking of the insurer is
to pay for the loss. This is measured by the difference in the market value
immediately before and after the collision less any deductible. If the
insurer elects to repair, it may do so; but to the extent that the repairs do
not restore to the market value immediately before the collision, the
insurer is obligated to compensate for the difference less the deductible
amount. Where the insured sues the insurer to recover for his loss, the

14. 120 Ga. App. 800, 172 S.E.2d 355 (1969).
15. Id. at 803, 172 S.E.2d at 359.
16. 119 Ga. App.447,167 S.E.2d610 (1969).
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insurer may interpose as a defense its prior election to repair rather than

to pay. However, this defense can only be sustained if the insurer can

affirmatively show that the insured would be made whole, or that, if he

would not be made whole, the insurer had offered to repair the

automobile and to compensate the insured for any difference between the

after-repairs-value and the immediately-before-collision value.

DEFINITIONS AND CONSTRUCTION

Conveyed by A Messenger

On his way from a bank to his employer's office with the proceeds of a

check he had been sent to cash, an employee left the employer's

automobile in a parking area, locked it, and went to eat in a sandwich

shop. During his 10-minute absence the money was abstracted from the

locked glove compartment. The policy provided coverage only if the

money was at the time of its disappearance "conveyed . . . by a

messenger," defined as "any employee in the regular service of and duly

authorized by the insured to have the care and custody of the property

outside the premises." In a puzzling opinion, 7 the court of appeals held

it was error to grant the insurer's motion for a summary judgment on

these facts. In order to satisfy the care and custody test, it appears that it

is now no longer necessary for an employee to have manual possession of

the money at the time of its theft, 8 but only that he be authorized to have

it in his care and possession. Furthermore, in order to meet the

conveyance test it is not required that the vehicle in which the money is

carried be in actual motion at the time the money is abstracted. Mr.

Justice Hall in his trenchant concurring opinion contended that the care

and custody requirement has not been quite as drastically limited as the

majority seemed to suggest. He reasoned that the requirement is still

present but may now be met either by manual possession or by the kind

of protective safekeeping (locked glove compartment in locked car)

which entails the element of exclusive control.

It is reasonable to suppose that some insurers will now go back to

their drawing boards in order to redraft this litigation-prone language in

their theft policies.

17. Atlanta Tallow Co., Inc. v. Fireman's Fund Ins. Co., 119 Ga. App. 430, 167 S.E.2d 361

(1969).

18. Manual possession was a requirement under Cleveland A venue Liquor Siore, Inc. v. Home

Ins. Co., 115 Ga. App. 864, 156 S.E.2d 202 (1967), according to Mr. Justice Deen's interpretation

of that case.
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Home

A teacher's scholastic accident policy covered accidents "while
traveling directly between home and school" and defined home as "the
residence building and its grounds."'' 9 Did this mean that an apartment
dweller was not covered until he left the grounds of an apartment
complex which were owned and solely controlled by the landlord and
over which the apartment dweller had little more than the right to go to
and from the two automobile parking spaces assigned to her? The court
held that as applied to apartments the definition was ambiguous and
construed the policy in favor of the insured and contra proferentem.
Since it did not articulate clearly just how it arrived at the conclusion
that the policy was ambiguous, one can only surmise that it reasoned
something like this: the definition of home (1) might embrace the
residence building and its grounds, whether or not they were within the
control of the insured either as tenant or as an owner, or (2) it might
embrace them only to the extent that they were within the control of the
insured. Since the latter interpretation was more beneficial to the
insured, it was deemed as controlling.

Operative Surgery

A policy of health insurance contained a comprehensive definition of
the term "hospital," which dealt in considerable detail with such
matters as diagnositc and therapeutic facilities, continuous twenty-four
hour a day nursing service, and the general character of the institution.

Aside from meeting those tests, an institution had to be operated
continuously with organized facilities for operative surgery in order to
qualify as a "hospital."

It was held that the words "operative surgery" refer to both major
and minor surgery, and are therefore ambiguous. Since the policy made
no distinction between the two forms of surgery, it was appropriate to
construe the term most favorably to the insured. It was accordingly held
that a private psychiatric hospital which was not equipped to perform
any surgical operations that require anesthesia but which was equipped
to perform "minor" surgery, such as suturing wounds, qualified under
the operative surgery clause.20

GARNISHMENT

Does a liability policy qualify as the type of asset which may be
subject to seizure by garnishment? In Pinkerton & Laws Co. v. Insurance

19. Forstein v. Pilot Life Ins. Co., 119 Ga. App. 274, 166 S.E.2d 923 (1969).
20. Travelers Ins. Co. v. Page, 120 Ga. App. 72, 169 S.E.2d 682 (1969).
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Co. of North America2
1 the court of appeals summarized the law of

garnishment as it pertained to three different settings.
(1) A liability policy is not subject to garnishment because it is at

best an indefinite, inchoate obligation qualified by contingencies. These

include compliance with conditions as to furnishing of notice of the

claim or suit, cooperation of the insured and, last but not least,

determination of the amount of insured's obligation either by a

judgment after an actual trial or by a written agreement between the

insured, the claimant, and the insurer. It would not even be enough for

the garnisher to show that a judgment had been recovered against the

insured. In order to establish the existence of any debt owing by the

insurer-garnishee to the insured-defendant in attachment, the garnisher

would have to recover a judgment, prove the insured's compliance with

all the conditions of the policy, and connect the judgment with the

garnishee's liability under the coverage.
(2) The duty, upon cancellation by the insurer or the insured, to

refund premiums that have been prepaid at the inception of the policy is

too contingent and vague to qualify as a debt subject to garnishment.
(3) The duty to refund premiums if an end-of-the-year audit shows

they have been excessive creates a mere expectancy equally too vague to

qualify as a debt subject to garnishment.

GROUP INSURANCE

Of all insurance policies, group insurance certificates are perhaps
most emblematic of contracts of adhesion. Typically, the insured
receives a certificate from an authorized agent of the insurer, such as a

bank or a loan company. An incorporation by reference refers him to the

boiler-plated provisions of the master policy, with their anti-waiver
clauses and limitations. Were he to demand an inspection of the master
policy, he would most likely meet with incredulity mixed with subliminal

concern for his mental health. Struthious though it may be, the legal
system's response to this situation is both well established and ritualistic.

The insured is told that as a certificate holder he is bound by the
provisions of the master policy. It is immaterial that the policy may be in

the custody of another because that is well known to him. Besides, the
certificate itself declares that it is not the whole contract. Thus, if an

agent-bank issues him a $10,000 credit life certificate which exceeds the

authorized amount in the master policy by $5,000, the insurer's liability
is limited to $5,000 and to the return of the premiums for the excess.22

21. 121 Ga. App. 26,172 S.E.2d465 (1970).

22. Cherokee Credit Life Ins. Co. v. Baker, 119 Ga. App. 579, 168 S.E.2d 171 (1969).
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This rationale, although soundly entrenched, seems ladled from a
kettle of precedents more suitable to the 19th century contract model
when contracts contained more "dickered" aspects.

By the same token the insured may also be deprived of any remedy
against the negligent or ignorant agent. He can hardly avail himself of
any theories of estoppel orjustified detrimental reliance if he is presumed
to know what the master policy contains and that the agent has exceeded
his authority.

However, lest the point be overstated, there is a penumbra of cases
which do not appear to impute knowledge of the master policy to the
holder of the group insurance certificate. For example, in Lucan v.
Continental Casualty Co.23 it was alleged that a purchaser of credit life
and disability insurance had asked the insurer's agent, a car dealer,
whether his prior heart condition would militate against his obtaining
adequate insurance and was told that it would not. In reliance upon this
statement the insurance was purchased and paid for. At the time the
purchaser did not fill out any application or see the certificate. It was not
until later when the certificate was mailed to him that he was apprised of
its exclusion of accidents resulting from pre-existing conditions. The
anti-waiver clause was contained only in the master policy which was
kept at the office of the finance company in another state. Neither the
purchaser nor the agent had ever seen it. It was held that the agent's
assurances might constitute a waiver of the exclusionary provisions.

The majority opinion makes difficult reading. For instance, one is not
told whether the court proceeded on the thoery that the agent was only
soliciting agent or a general agent authorized to issue policies, and
whether such status would be relevant.24 One is thus forced to conjecture
that the case stands for one of the following three propositions:
(1) If the applicant has no notice of any limitation or any anti-

waiver clause and relies upon the agent's assurances given before
issuance of the policy, which is usually the case when no written
application is taken from him, the insurer may be estopped to invoke
policy conditions even if they appear on the face of the policy as finally
issued.

(2) The anti-waiver clause in the master policy refers only to waivers
effected subsequently to the issuance of the policy. Hence, the agent is
not prevented from effecting a waiver at or before issuance of the policy.
It is, therefore, unnecessary to inquire whether the applicant and the
agent are bound by the provisions of the master policy in this case.

23. Lucas v. Continental Casualty Co., 120 Ga. App. 457, 170 S. E.2d 840 (1969), cert. granted.
24. See Mr. Justice Eberhardt's penetrating concurring opinion. Id. at 460, 170 S.E.2d at 859.
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(3) If the agent himself is not apprised of the anti-waiver clause in
the master policy he may have actual authority to waive.

Servicemen's group life insurance policies, while issued by certain
eligible private underwriters, are subject to federal law which provides
that "if at the death of the member, there is no surviving designated
beneficiary .. .of his insurance, then the amount of insurance . ..
shall be payable to the person or persons listed below surviving at the
date of the member's death."5 It then defines certain categories of
beneficiaries and establishes an order of precedence. In order to recover
the proceeds under such a policy it is, therefore, only necessary that the
beneficiary, assuming that he is within the statutory enumeration,
survive the deceased member for but one instant. Payment of the death
gratuity is no longer conditioned upon the beneficiary being alive to
receive such payment.26

Federal law also determines whether a minor serviceman may
effectively designate a beneficiary and supersedes conflicting state laws. zY

LIMITATION ON ACTIONS

The 1943 New York standard fire insurance policy prohibits the
bringing of an action thereon after more than one year from the date of
the loss. In Georgia this provision is characterized as a condition
precedent to recovery.38 This characterization departs from the accepted
taxonomy which classifies this provision as a classical and, one might
add, rare example of a "true" condition subsequent. Where the
happening of an event creates a present duty of performance, the event is
characterized as a condition precedent. Where the happening of an event
cuts off an existing present. duty of performance, it is properly classified
as a condition subsequent. Because characterization affects such matters
as burden of proof, it is ordinarily more than the kind of analytical
nicety or insistence upon persnickety precision for which teachers of law
are justly notorious. However, if the burden of proof is properly
allocated, such unconventional classification is, of course, harmless.

Whether styled a condition precedent or a condition subsequent, the
condition is solely for the benefit of the insurer and may thus be waived.
It may also be eliminated by estoppel.

Where a local agent and an adjustor for the insurer through
statements or conduct occurring both before and after expiration of the

25. 38 U.S.C.A. § 770 (Supp. 1970).
26. West v. West, 120 Ga. App. 508, 171 S.E.2d 370 (1969).
27. Davenport v. Servicemen's Group Life Ins. Co., 119 Ga. App. 685, 168 S.E.2d 621 (1969).

28. Aetna Ins. Co. v. Paulk, 120 Ga. App. 445, 171 S.E.2d 153 (1969).
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one-year period lead the insured to believe that the claim would
eventually be paid but that it would simply take time to process it
because of a dispute as to the title of the insured property, such
statements and conduct may well indicate a waiver or an estoppel. The
anti-waiver clause is of no avail to the insurer because it generally refers
to waivers occurring between the issuance of the policy and the loss, and
not to waivers occurring in the process of loss adjustment. Nor does it
avail the insurer if it shows that its agents had no actual authority to
effect contractual waivers. In order for the insurer to prevail there would
have to be a showing that its agents had no actual and no apparent
authority to make the statements and to engage in the conduct averred;
or in other words, that the agents could not raise an estoppel." It must
not be supposed that insurers are completely bereft of protection in this
context. Anti-waiver agreements executed in the process of loss
adjustment, while not entirely fool-proof, are generally quite effective.

An additional insured under the omnibus clause occupies the position
of a third party beneficiary who may either claim or reject the coverage
afforded him. When an action is brought against him, his failure to ask
for legal counsel to defend him, in and of itself, does not constitute a
rejection of his rights under the policy. However, it serves as the
beginning point for the running of the statute of limitations. In the
absence of a contractual limitation in the policy, his claim will be barred
by the 6-year statutory limitation applicable to simple contracts. 30

MISREPRESENTATION IN APPLICATION

In Brannon v. Allstate Insurance Co. 3 1 the insured had given false
negative answers to questions in an application for fire insurance which
related to prior losses and prior cancellations. The court rather
summarily upheld a directed verdict for the insurer on the grounds that
both questions had been material to the risk. For this proposition it
relied upon Jessup v. Franklin Life Insurance Co.," which had held that
the materiality of a misrepresentation is not measured by the ultimate
cause of loss, but is determined by the influence such knowledge has on
assuming the risk at the outset.

One has difficulty, conceptually, in visualizing questions that are
material to the risk. Surely it is the quality of the information that is
withheld or distorted in the answer that affects either the decision to

29. Id.
30. Cotton States Mutual Ins. Co. v. Atkinson, 120 Ga. App. 695, 172S.E.2d 188 (1969).
31. 120 Ga. App. 467, 171 S.E.2d 319 (1969).
32. 117 Ga. App. 389, 160 S.E.2d 612 (1968).
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accept the risk or the actual hazard assumed. Such inquiry seems
foreclosed when one characterizes the question as material. If, by lying

about prior claims under other policies the insured had attempted to
conceal his being an incendiary, this would certainly be a defense to the
insurer even if the present loss had been caused by an "honest"
accidental fire. However, as it happened, the insured had merely
misrepresented a minor claim for fire loss to a kitchen cabinet and some
smoke damage. This is the kind of information one may easily forget,
particularly when the application puts no reasonable time limit upon this
information3 but seeks to solicit facts about all claims under all policies
which the applicant ever had. By the same token, cancellation is not
always a serious matter. Surely one should differentiate between a
cancellation based on the insured's accident-proneness and one based
solely on administrative convenience.

In Georgia International Life Insurance Co. v. Kinga4 the insured had
made a truthful application for life insurance which was attached to and
made part of the policy, which declared that "the policy and the
application, a copy of which is attached, constitute the entire contract
. . .No statement shall void the policy or be used in defense of a claim
unless it is contained in the application." Before issuing the policy the
insurer had asked the applicant to sign a "Statement of Good Health
and Insurability" which recited that it was a condition to the delivery of
the policy. Claiming that the statement was false and material to the
risk, the insurer sought to void the policy in an action for declaratory
judgment, and moved for a summary judgment based on the code section
on representations in applications and negotiations for insurance.

The court upheld the denial of the motion for a summary judgment
because the insurer had failed to show that the statement in question was
part of the application. In order to be part of the contract it would have
to be attached and made "a part thereof." Furthermore, in order to
show that the parties intended the attached statement to become a part
of the application, there would have to be a specific recital of its
incorporation in the application. This recital would have to be found in
the language of the statement or of the application, or of the policy.3

Not only was there an absence of any such language, but the statement
expressly excluded such incorporation by reference when it recited that it
was merely a condition to the delivery of the policy.

33. An interview with an insurance broker disclosed that many insurers put a three-year
limitation into their applications.

34. 120Ga. App. 682, 172S.E.2d 167 (1969).
35. GA. CODE ANN. § 56-2409 (Rev. 1960).
36. GA. CODE ANN. § 56-2402 (Rev. 1960).
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RESTITUTION

In the case of multiple coverages where two or more insurers are
present upon the same risk, it occasionally happens that an insurer
makes a payment compensating for a loss for which full reimbursement
has been made by another insurer. Restitution poses no problem where it
has been induced by a misrepresentation regarding the existence of other
coverages. In such a case the insurer may obtain full or partial
restitution based upon pro rata or excess liability provisions. However,
restitution is foreclosed where the insurer makes a voluntary payment,
that is a payment made with notice of the existence of other coverages. It
is equally foreclosed where the insurer makes a payment subsequent to a
full reimbursement by another insurer which was not legally obligated to
make such reimbursement under the terms of its policy. Whether such
earlier reimbursement was voluntary or induced by error would be
immaterial. It would also be immaterial that the insurer, when making
its payment, had not been apprised of the existence of such other policy
or the fact that reimbursement had been effected.37

SUBROGATION

In A llstate Insurance Co. v. A ustin8 the court of appeals applied the
familiar principle that an insurer may forfeit his subrogation rights by
waiver or estoppel. Nevertheless, the somewhat unusual litigation
context produced a peculiar, if not bizarre, result. After being involved
in an accident, the insured made a claim upon his liability insurer under
his collision coverage. The insurer unconditionally refused to make any
payment in excess of $1150 which was less than the amount demanded.
Thereupon, the insured filed an action against the tortfeasor for both
personal and property damage and recovered a general verdict for $1500.
He then turned around and sued his insurer for $2700, the alleged
damage to his car. He recovered $1700. The court agreed with the trial
court that the insurer had broken its contract by refusing to pay the
actual loss as established in the subsequent trial and that the totality of
its conduct constituted an unreasonable delay in making settlement
which resulted in a waiver of its subrogation rights.

It also held that the insurer's claim to have the $1500 recovery against
the tortfeasor set off against the present $1700 judgment was properly
denied. While conceding that the insured should not be twice

37. Aetna Life Ins. Co. v. Cash, 121 Ga. App. 8, 172 S.E.2d 629 (1970).
38. 120 Ga. App. 430, 170 S.E.2d 840 (1%9), cert. granted.
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compensated for the same injury, the court -held that it was incumbent
upon the insurer to prove that the amount received under the earlier
judgment was in fact received as reimbursement for the loss of the
automobile rather than for personal injuries. This it could not do in view
of the fact that the general verdict, by definition, did not show which
part, if any, was allocated to the damage done to the automobile.

The case does not, as a cursory reading might suggest, stand for the
proposition that a collision insurer will lose his subrogation rights if he
offers to pay an amount that turns out to be less than the loss as
ultimately assessed by a jury. It appears that an element of
contumaciousness and of bad faith must be present. This may be
inferred from the fact that the amount offered as compensation was
substantially less than, any estimate of damage given by any witnesses in
the subsequent action.

STANDARD MORTGAGE CLAUSE

One should think that the New York standard mortgage clause or
union mortgage clause, as it is called, has been hashed over sufficiently
so as to terminate any conjecture regarding its operation. Yet, the court
of appeals was called upon once more to reiterate that the union
mortgage clause, unlike the loss payable provision, represents a separate
contract with the mortgagee in which the insurer undertakes not to assert
defenses that might otherwise be effectively interposed against claims by
the insured. Thus, a showing that the insured has wilfully and
fraudulently burned her property and had failed to perform all of the
policy's conditions precedent, does not bar the mortgagee's claim to the
proceeds of the policy.3'

A subsidiary and perhaps less common problem is raised whenever the
coverage under the union mortgage clause is contractually more
restricted than that of the policy of which it forms a part. This poses
merely a matter of construction. Where the union mortgage
endorsement ends with the printed provision that it "does not apply to
personal property," this limitation upon coverage will be given effect. It
is otherwise where this printed limitation conflicts with a typewritten
provision which purports to cover personal property. In such a case
typewritten (or handwritten) insertions which are intended as parts of the
contract will simply be held to supersede conflicting printed terms."

39. Aetna Life & Casualty Co. v. Charles S. Martin Distributing Co., 120 Ga. App. 133, 169
S.E.2d 695 (1969).

40. Id. at 133,169 S.E.2d at 696.
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TEMPORARY SUBSTITUTE AUTOMOBILE

Is a minor covered under the temporary substitute automobile clause
of his liability policy if, while his own car is temporarily out of
commission, he borrows a car from his parents with whom he resides?

In Cotton States Mutual Insurance Co. v. Lee41 the insurer made the
ingenious if somewhat frivolous argument that the "temporary
substitute automobile" clause was further qualified by the "other
automobile" clause which excludes "any automobile owned by or
furnished for regular use to either the named insured or a member of the
same household . . ." Since the insured minor had borrowed the car
from a member of the same household, the insurer contended that he was
not covered even though the car qualified otherwise as a temporary
substitute. This argument was curtly rejected. The "substitute" clause is
designed to provide temporary coverage when the insured uses another
automobile while the automobile described in the policy is withdrawn
from normal use because of its breakdown, repair, servicing or loss. He
may use any other automobile provided it is neither owned by him nor
by his spouse if a resident of the same household. The "other
automobile" clause permits the insured to use any other automobile
irrespective of whether his own insured automobile is operable, and
therefore provides a coverage that is different from and in addition to the
"substitute" coverage. If its language were to be applied to other
coverages this would lead to the absurd result that its exclusion of "any
automobile owned by . . .the named insured" would simply wipe out
the entire policy. It is therefore obvious that its limitations are self
contained and do not qualify other coverages.

This decision means that once the status of an automobile as a
substitute automobile is clearly established its status under the other
clause will not be inquired into. It is, of course, conceivable that
determination of status may involve factual difficulties. If the minor had
borrowed his parents' car and used it alternately with his own, and his
own car had later broken down, the continued use of his parents' car
may well be that of an "other automobile" rather than that of a
"substitute automobile."

UNINSURED MOTORIST COVERAGE

Under Georgia's uninsured motorist act it is incumbent upon all
automobile liability insurers to undertake "to pay the insured all sums

41. |19Ga.App.293, 166S.E.2d907(1969).
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(emphasis added) which he shall be legally entitled to recover (emphasis

added) as damages from the owner or operator of an uninsured motor

vehicle, within limits . . . which shall be no less than ten thousand

dollars because of bodily injury to or death of one person in any one

accident.
' 2

In Travelers Indemnity Co. v. Williams43 it was held that this

constituted a clear mandate which insurers may not circumvent by

withholding protection through the common subterfuge of "other

insurance" clauses. The insured had been riding in an automobile as a

guest passenger when he was injured in a collision with another

automobile operated by an uninsured motorist. He claimed coverage

under the driver-operator's Allstate policy and settled with Allstate for

$10,000, the policy limit.
When he claimed coverage under his own policy, Travelers, which had

issued the policy, sought a declaratory judgment to establish nonliability

contending that its uninsured motorist coverage liability was qualified

by an "other insurance" provision which contained an "excess-escape"

clause. This clause had been tailored to the precise situation in question.

While the insured occupied an automobile not owned by him, the

uninsured motorist indorsement was to apply only as excess insurance

over any other similar insurance available to him. Furthermore, the

excess insurance was to apply only in the amount by which its limit

exceeded the applicable limit in such other insurance. In other words,

since the limits in the primary and the excess coverage were the same,

Travelers was not liable at all, even though the actual loss may have

exceeded the limits under the primary coverage.
The court of appeals made short shrift of this contention by pointing

to the statutory language which, in the court's reading, clearly demanded

an unqualified $10,000 coverage minimum.
This decision aligns Georgia with the minority view in this country. It

permits the insured to recover his actual loss within the limits of multiple

policies, and recognizes the "stacking" of coverages" as this process is

popularly called.
The opinion does not address itself to the unlikely situation where the

self-proclaimed excess carrier provides a coverage larger than $10,000

and seeks to apply the excess-escape clause only to amounts exceeding
the statutory minimum.

American Liberty Insurance Co. v. Sanders45 held that the statutory

42. GA. CODE ANN. § 56-407.1 (a) (Supp. 1969).
43. 119 Ga. App. 414, 167 S.E.2d 174 (1969), cert. denied.
44. See 21 MERCER L. REV. 341 (1970).
45. American Liberty Ins. Co. v. Sanders, 120 Ga. App. 1, 169 S.E.2d 342 (1969).
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requirement that uninsured motorist coverage, in order to be
inapplicable, must be rejected in writing," is fully satisfied by a rejection
in the written application itself. A further rejection in a separate
instrument would be useless and is not demanded by the statute.

While the court could do little else in view of the plain terms of the
statute, it is submitted that the statute should be amended to require
either that the rejection be embodied in a separate instrument, or, if it is
contained in the application, that it be separately signed following the
pattern set by the Uniform Commercial Code. This would assure that
the applicant is more effectively notified of the availability of a coverage
which many insurers would prefer to see rejected.

Whenever the operator or owner of a motor vehicle involved in an
accident is unknown, the uninsured motorist statute provides that a
"John Doe" action may be instituted against him and a copy of the
action and the pleadings served upon the insurer.47 It follows that such
action may not be instituted if the identity of the operator or owner is
known.

Thus, an insurer which, in its capacity as a surrogate defendant in a
"John Doe" suit, introduces uncontroverted evidence of a guilty plea by
a motorist to a charge of hitting and damaging the plaintiff, is entitled to
a summary judgment. The central issue concerning the availability of
this extraordinary proceeding is whether "John Doe" is an actual
unknown, not whether he is subjectively unknown to the plaintiff at the
time the suit is instituted.4 8 Any other construction would lead to the
absurd result that a person who is struck by a motorist unknown to him
at the time of the incident could immediately file a successful "John
Doe" action before either the police or the insurer had an opportunity to
establish his identity.

Where the identity of an uninsured motorist is known, a recovery of a
judgment against him is a condition precedent to an insured's right to
recover benefits under his uninsured motorist coverage. 9 Under the
uninsured motorist statute a motorist once identified does not become
"unknown" just because his whereabouts are unknown.5

Until recently the insurer found itself on the horns of a dilemma
whenever it pondered intervention in an action brought by its insured
against an alleged uninsured motorist. If it decided to intervene it had to

46. GA. CODE ANN. § 56-407.1 (Supp. 1969).
47. GA. CODE ANN. § 56-407.1 (b), (d) (Supp. 1969).
48. State Farm Mutual Ins. Co. v. Godfrey, 120 Ga. App. 560, 171 S.E.2d 735 (1969).
49. GA. CODE ANN. § 56-407.1 (Supp. 1969).
50. Quattlebaum v. Allstate Ins. Co., 119 Ga. App. 791, 168 S.E.2d 596 (1969).
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set up a right of such direct and immediate character created by the
plaintiff-insured that it would gain or lose by the judgment.

This meant that it had to admit that it would be obligated on the

judgment. This precluded any intervention under reservation of a right

(1) to assert that the defendant was covered under some liability policy

and therefore was not an uninsured motorist and (2) to assert that the

plaintiff-insured had broken a condition of coverage and therefore

disqualified himself. To deny eventual liability was treated as a

contradictory position which struck at the very justification for

intervention .5 This preposterous state of affairs has now been changed.

In Doe v. Moss52 the court of appeals took a close look at the 1967

amendment of the Uninsured Motorist ActO and concluded that the

insurer's status is not properly characterized as that of an intervenor.
Whether the action is one against a known motorist or is a "John Doe"

suit against an unknown motorist, the insurer is now permitted by

statute to file in its own name or in the name of the known motorist or in

the name of "John Doe" any pleading that could be filed by the owner

or operator of the offending vehicle in his own behalf. In addition, it may
file in its own behalf any appropriate pleading allowable by law. Filing

such pleadings is neither an admission of liability or of coverage. Since

the right to file pleadings is afforded by law it is unnecessary that the
insurer proceed under a reservation of right or a non-waiver agreement.

A careful perusal of the Moss case, and of United States Fidelity &

Guaranty Co. v. Bishopl which followed and expanded upon it, suggests
some unresolved questions. For example, does the court say that in a suit

against a known uninsured motorist the insurer may (1) show that the

defendant is not liable; and (2) even if he were liable, that the insurer is

not liable either because the defendant is an insured motorist or because
the plaintiff had broken one of the conditions in his policy and has

therefore forefeited coverage? 55 The latter would certainly be a pleading

on its own behalf, but would it be a pleading "allowable by law"'" in

light of the fact that insurers and tortfeasors cannot be joined in one

5 1. See Continental Ins. Co. v. Smith, 115 Ga. App. 667, 155 S.E.2d 713 (1967), and United

Services Automobile Ass'n v. Logue, 117 Ga. App. 717, 162 S.E.2d 12 (1968).

52. 120 Ga. App. 762, 172 S.E.2d 321 (1969); accord, United States Fidelity & Guaranty Co. v.

Bishop, 127 Ga. App. 75, 172 S.E.2d 855 (1970).

53. GA. CODE ANN. § 56-407.1 (Supp. 1969).
54. 121 Ga. App. 75,172 S.E.2d 855 (1970).

55. For example, the court stated, "This (the insurer's pleading) could include, of course,

appropriate pleadings, to reach the issue of. . . any resulting liability of any insurer in respect to

uninsured motorist coverage, if John Doe should be held liable." (Emphasis added) Id. at 77, 172
S.E.2d at 856.

56. GA. CoDE ANN. § 56-407.1 (d) (Supp. 1969).
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action, that a recovery against the tortfeasor is a condition to recovery
against the insurer and that questions of insurance are not properly
raised in the action against the tortfeasor. If the insurer is thus afforded
a right to litigate its liability in the original action against the known
motorist or against "John Doe" and fails to do so, should it be allowed
to do so in a later action?

But perhaps all this is idle conjecture! If one disregards dicta and
limits the two cases under discussion to their bare facts and, therefore, to
their minimum precedent value, they reduce themselves to a simple
proposition: In an action against a known or an unknown uninsured
motorist an insurer may now file all those pleadings which the uninsured
motorist could have filed. It may choose to do this in its own name or in
the name of the uninsured motorist. In neither case does this amount to
an admission of liability.

When an insurer decides to file defensive pleadings in a "John Doe"
suit it is proper to qualify thejury with reference to possible relationships
with the insurer's officers and stockholders because the insurer may be
affected by the judgment. In this regard a "John Doe" action is identical
to an action against an identified defendant in which an insurer files
pleadings and defends the action in the name of that defendant. 57

WAIVER AND ESTOPPEL

Decisions on waiver and estoppel have resulted in an amazing array of
obfuscating and contradictory precedents. One perceives this not only
when attempting to reconcile decisions in different jurisdictions, but also
when attempting to weave into some cohesive matrix the disparate
strands of authority generated in a single jurisdiction. A certain
slovenliness in using the two terms interchangeably has caused many
lawyers to forget that they are polyphyletic. It is therefore refreshing to
note that the court of appeals has again infused these vague formulations
with a more precise meaning. In Boston Insurance Co. v. Barnes18 the
insurer denied liability on a fire policy because the building had been
unoccupied beyond a period of 60 consecutive days without the insured's
having obtained written waiver or vacancy permit. The insured asserted
that the insurer's agent had known at the time the policy was written and
later when it was renewed that the premises had been continuously
vacant and that the agent had advised him repeatedly that he was
completely covered by the policy. Furthermore, he alleged that the policy

57. Doev. Moss, 120 Ga. App. 762, 172 S.E.2d 321 (1969).
58. 120 Ga. App. 585, 171 S.E.2d 626 (1969).
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was at all times in the possession of the agent. The insurer contended that

no estoppel could be based on these allegations because of the anti-

waiver clause in the policy which required that all waivers be in writing

and attached to the policy. Holding for the insured, the court drew a

clear line of demarcation between waiver and estoppel in pais. The

former is contractual in nature and may therefore be made subject to an

anti-waiver clause. The latter is tortious in nature and may be based

solely on misleading conduct inducing justifiable reliance to the

insured's detriment. An insurer can no more prevent his authorized

agents from raising estoppels than a moving company can avoid liability

for the negligence of its drivers under the doctrine of respondeat
superior.

However, while the anti-waiver clause does not embrace estoppel as

such, it may sharply curtail the ambit of justifiable reliance and thus

preclude a finding of estoppel on the merits. This would be the case

where the insured accepts delivery of the policy and it remains in his

possession, and he does not bother to apprise himself of its terms.59

STATUTES

The 1970 General Assembly has passed three significant enactments in

the field of insurance regulation.
The first, somewhat cumbrously styled as the Fair Access to

Insurance Requirements Plan A ct,60 was passed in response to the

Federal Urban Property Protection and Reinsurance Act of 1968."1

Essentially designed to make insurers eligible for federal reinsurance, the

act authorizes the formation of an underwriting association to provide

insurance for both habitational and commercial risks in high-risk or

riot-prone urban areas. Participation in the FAIR (Fair Access to

Insurance Requirements-what would we do without acronyms?) Plan is

required of all property insurers and is predicated upon the familiar

assigned-risk pool model.
The second enactment creates the Georgia Insurers Insolvency Poo 62

to provide a remedy for covered claims under property and casualty

insurance policies when the insurer has become insolvent. The Pool is an

administrative apparatus for the investigation and adjustment of claims

and for investment of funds. The Pool is divided into three separate

59. Fire & Casualty Ins. Co. v. Fields, 212 Ga. 814,96 S.E.2d 502 (1957).
60. Ga. Laws, 1970, p. 282.

61. Title XI of Housing and Urban Development Act of 1968, Public Law 90-448, 90th

Congress, August 1, 1968.
62. Ga. Laws, 1970, p. 700.
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accounts: (1) workmen's compensation; (2) automobile insurance; and
(3) other property or casualty insurance. It is funded by assessments
levied "in the proportion that each insurer's net direct written premiums
in this State in the classes protected by the account bears to the total of
said net direct written premiums received in this State by all such
insurers for the preceding calendar year . .. ,, Property and casualty
insurance, as defined in the act, does not include life insurance and
annuities, accident and health insurance, except where written as part of
an automobile insurance contract, title insurance, credit life and credit
insurance ."4

The third enactment establishes a detailed scheme for the regulation of
insurance holding company systems." Such a system is defined as
"consisting of two or more affiliated persons, one or more of which is an
insurer"."6 A person affiliated with a specific person is in turn defined as
an individual, a corporation, a partnership, a trust or a similar entity, 7

"that directly, or indirectly through one or more intermediaries,
controls, or is controlled by, or is under common control with, the
person specified".68 The act encompasses such matters as the formation
of subsidiaries for insurers, acquisition of control or of mergers with
domestic insurers, registration of insurers, and the voting of securities.

The code chapter on individual accident and sickness insurance was
amended to require underwriters of both individual and group accident
and sickness insurance who exclude from their coverage hospital care on
account of mental illness to bring this fact to the attention of the insured.
This must be accomplished by a statement printed in the policy in bold-
face type or stamped on the face of the policy as well as an identical
statement printed or stamped on any identification card issued pursuant
to any such policy."

There have also been minor and more or less technical amendments
relating to examination of agents,70 farmers mutual fire insurance
companies,7 and premium finance companies.72

63. Ga. Laws, 1970, p. 700, 706.
64. Ga. Laws, 1970, p. 700, 701.
65. Ga. Laws, 1970, p. 257 amending GA. CODE ANN. Title 56 by establishing a new chapter

known as 56-34.
66. Ga. Laws, 1970, p. 257, 258.
67. Ga. Laws, 1970, p. 257,258.
68. Ga. Laws, 1970, p. 257.
69. Ga. Laws, 1970, p. 526.
70. Ga. Laws, 1970, p. 492.
71. Ga. Laws, 1970, p. 165.
72. Ga. Laws, 1970, p. 567.
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