
CRIMINAL LAW

By MANLEY F. BROWN*

INTRODUCTION

Approximately two-thirds of the cases and materials submitted for
discussion have been excluded as not worthy of comment. Some were
merely a rehash of old rules and principles, while others, because of their
brevity, do not lend themselves to a sufficient analysis from which to
determine their worth vel non as precedent.

Wherever possible, the cases discussed are placed in loosely defined
categories to facilitate treatment of related materials.

DISCOVERY

The all important area of discovery remains under the influence of
past decisions refusing the defendant in a criminal case any basic
evidentiary information in possession of the state unless the District
Attorney is willing to provide such information on a voluntary basis.
Two cases' reaffirm the settled rule in Georgia that the defendant is
entitled to no information from the District Attorney's file and the
Mahone v. State decision goes so far as to apply this rule to defense
counsel's request for the witnesses' statements for purposes of cross
examination. The court rejects such a request on the basis of the
proposition that the Jencks Act requiring such a request to be honored in
federal criminal trials, does not apply to state criminal trials. While this
abstract question of law may be correct, the real basis for such a request,
that is, the right to properly cross examine the witnesses and to be
afforded due process of law in the fair trial sense, is overlooked. This
strictness of the Georgia courts has been criticized by the United States
Court of Appeals for the Fifth Circuit in Williams v. Dutton 2 a federal
habeas corpus decision. Relying on the decision in Brady v. Maryland,'
the Williams court observed that:

It is now clear that Brady imposes an affirmative duty on the
prosecution to produce at the appropriate time requested evidence
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I. Mahone v. State, 120 Ga. App. 234, 170 S.E.2d 48 (1969); Manor v. State, 225 Ga. 538, 170
S.E.2d 290 (1969).

2. 400 F.2d 797 (5th Cir. 1968).
3. 373 US. 83 (1963).
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which is materially favorable to the accused either as direct or

impeaching evidence.'

With this in mind it is difficult to rationalize the adherence to an

absolute rule of secrecy regarding the State's evidence at the trial.

Williams recognizes the limitations on criminal discovery but also

recognizes the inherent lack of due process in a system which allows the

defendant evidence material to his defense only "upon the benevolence of

the prosecutor." 5

JUVENILE OFFENSES

An analysis of the evidence in Young v. State6 led the court to the

conclusion that the use of mildly obscene terms such as "cross-eyed

bastard" was insufficient to support a finding of delinquency and a

commitment to confinement until age twenty-one. The opinion seemed

to be colored by the fact that the Georgia statute proscribing the use of

opprobrious words in the presence of another had been declared

unconstitutional.7 However, the real significance of the decision lies in

the fact that the court indicates displeasure with the tendency of a

juvenile court to accept jurisdiction of trivial matters more properly the

subject of parental discipline or action by appropriate school authorities.
An important decision dealing with the burden of proof in juvenile

court trials was handed down in Thomas v. State." In reversing the

conviction the court applied the rule regarding proof by circumstantial
evidence and concluded that the evidence in that case did not exclude

every other reasonable hypothesis except the guilt of the defendant. It
was further observed that the convction of a juvenile should not rest on

less evidence than that of an adult offender even though the Supreme

Court of the United States had not laid down such a requirement. On

March 31, 1970, the Supreme Court did reach that queston in the case of

In Re Winship,9 and concluded that juveniles, like adults, were

constitutionally entitled to proof beyond a reasonable doubt before their
conviction in a juvenile court.

4. 400 F.2d at 800. (Emphasis Added).
5. Id.
6. 120 Ga. App. 605, 171 S.E.2d 756 (1969).

7. Wilson v. Gooding, 303 F. Supp. 952 (N.D. Ga. 1969).

8. 121 Ga. App. 91,172 S.E. 2d 860 (1970).
9. - U.S. - 90 S. Ct. 1068 (1970). This decision's discussion of the fundamental

constitutional nature of the reasonable doubt principle also tends to suggest that the Georgia rule

that only "slight evidence" is needed in a probation revocation, may be subject to attack. An

example of this harsh rule is found in the survey case of Turner v. State, 119 Ga. App. 117, 166

S.E.2d 582 (1969).
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HOMICIDE

The decision in Grant v. State'0 points up the need for the exercise of
care by a trial court when charging the jury in a trial where the defendant
relies solely upon the defense of justifiable homicide. The court held the
charge incorrect in several particulars. First, the charge on mutual
combat under Ga. Code Ann. § 26-1014 (Rev. 1969) was inappropriate
because there was evidence of a fist fight and scuffle and not of mutual
intent to fight with weapons, which is a prerequisite for the applicability
of Ga. Code Ann. § 26-1014 (Rev. 1969). The resulting heavier burden
placed upon the defendant by a mutual combat charge was improper.
Secondly, it was error to charge mutual combat along with justifiable
homicide in the prevention of a felony upon one's person Ga. Code Ann.
§ 26-1011 (Rev. 1969) and the "reasonable fear" provision of Ga. Code
Ann. § 26-1012 (Rev. 1969), since the standards of the latter two
sections are incompatable with a mutual charge. Such a charge was held
erroneous per se. Lastly, the court rejected a definition of voluntary
manslaughter which embraced a homicide as the result of "an attempt
by the person killed to commit a felony on the person killing." It was
correctly pointed out that "voluntary manslaughter cannot arise from a
homicide committed as the result of the deceased attempting to commit
a felony on the slayer.""

A failure to charge the law of involuntary manslaughter in the
commission of an unlawful act was deemed error by the court in Hatley
v. State2 where the evidence authorized a charge on accident and
misfortune and also indicated that the defendant was committing an
unlawful act immediately prior to the shooting by pointing the weapon
alternately at the decedent and another woman. Though the evidence was
slight the charge was required even in the absence of a timely request.

Brown v. State 3 illustrates the danger inherent in requesting a charge
on a particular grade of homicide which is not truely in issue. In that
case the defendant requested a charge on voluntary manslaughter and
was promptly convicted as per his request. On appeal his complaint that
the verdict was without evidence to support it fell on deaf ears. Simply
stated, the court said that the defendant could not complain of a
conviction at his own invitation even though there is nothing in the
evidence to warrant the conviction. While this view certainly seems

10. 120 Ga. App. 244, 170 S.E.2d 55 (1969).
II. Jd. at 245, 170 S.E.2d at 56.
12. 119 Ga. App. 371, 167 S.E.2d 217 (1969).
13. 119 Ga. App. 530, 167 S.E.2d 759 (1969).
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logical, still, it is somewhat unfair in that it ignores the basic
responsibility of the trial court to see that only applicable provisions of
the law are given to the jury in a criminal case. The converse Would

probably be unworkable, however, since it would encourage defense

counsel to hand up erroneous requests with the hope that they would be

of future benefit if an appeal developed.

APPELLATE GOOFS

The usual sprinkling of criminal cases were either dismissed on appeal

pursuant to the still mysterious doctrine of Hill v. Willis" or the court

refused to consider certain points in briefs which fell within the ambit of

this rule. Styles v. State15 is representative of this type case. The

defendant had asserted his challenge to the jury makeup as a ground of

his motion for a new trial which had been overruled. He neglected to

enumerate as error the overruling of his motion for new trial or any

particular ground thereof. Under the Hill v. Willis doctrine the ruling

became the law of the case and was not open to reconsideration by the
appellate court.

In Law v. State,6 it was material to the defendant's position on appeal

to determine whether the motorcycle in question was a "Honda 305

Scrambler" or a "Honda 300 Scrambler". The court refused to

consider the question of a variance between the proof and the indictment

since the motorcycle was not brought up as part of the evidence on

appeal. In the absence of the evidence the court merely assumed that no

error was committed below. They did point out, however, that:

If physcal evidence is too bulky to bring up, or if it is impossible to do
so, photographs are generally introduced which suffice in showing the
character of the evidence, and these can be and generally are brought
up- 

7

This case is helpful in that it suggests the proper method of handling
this rather practical aspect of appellate practice.

CONSTITUTIONAL AND RELATED DECISIONS

There were a number of decisions dealing with both state and federal

constitutional interpretations and application. Some of these decisions

14. 224 Ga. 263, 161 S.E.2d 281 (1968).
15. 225 Ga. 731, 171 S.E.2d 310 (1969).
16. 121 Ga. App. 106, 173 S.E.2d 98 (1970).
17. Id. at 108, 173 S.E. 2d at 100.
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are in apparent conflict with federal cases and an attempt will be made to
point out these areas of potential disagreement.

The two very fundamental constitutional rights of cross-examination
and the privilege against self-incrimination came into conflict in Smith
v. State." The accused was tried for murder and sentenced to death.
Factually, a case of cold blooded murder was made out in that it apeared
that the defendant had arranged for his wife to lure the decedent to a
remote area where he was bound and shot to death by the defendant. At
the trial the defendant's wife voluntarily testified against him as to the
details of the crime for which she was also under indictment. However,
upon cross-examination, the witness refused to answer questions
concerning possible sexual relations with the deceased. Defense counsel's
motion to exclude her entire testimony was overruled. In laying down
what the court deemed "the true rule," the court of appeals' decision in
Pilcher v. State" was substantially disapproved. This language was used
to state the rule:

[W]hen a witness declines to answer on cross-examination certain
pertinent questions relevant to a matter testified about by the witness
on direct examination, all of the witness' testimony on the same subject
matter should be stricken.20

The testimony of the witness was then classified by the court as "wholly
collateral to and unrelated to her testimony in chief,"' 2' a classification
which seems entirely erroneous since her relationship with the deceased
was material to her testimony concerning the arrangements she had
made with him prior to the shooting. The court seems to further classify
the testimony sought to be elicited as bearing only on credibility, and
finding no controlling Georgia case, adopts the rule as laid down in a
number of cited federal cases to the effect that a distinction must be
made between an effort to inquire into matters of impeachment and
matters about which the witness testified to on direct examination. The
opinion clearly indicates that the privilege may be claimed as to
impeachment inquiries but not as to anything testified to on direct
examination. One Justice dissented and pointed out that such a holding
completely ignored the practical realities of cross-examination in the
context of a trial. The rule laid down in this case does erect a rather
formidable barrier to cross-examination if a defendant is to be deprived

18. 225 Ga. 328, 168 S.E.2d 587 (1969).See 21 MERCER L. REV. 347 (1970).
19. 93 Ga. App. 605,92 S.E.2d 318 (1956).
20. 225 Ga. at 331, 168 S.E.2d at 590.
2 1. Id.
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of the opportunity to elicit matters of impeachment from a recalcitrant

witness merely because that specific topic was not mentioned on direct

examination. A witness is thereby allowed to pick and choose the areas

of inquiry on cross-examination and to emphasize that which he deems

favorable to whatever cause he may have and to bury beneath the fifth

amendment anything damaging to his testimony. Such a procedure does

not really lend itself to the ascertainment of the truth. The apparent cold

blooded brutality of the murder involved may have influenced the

formulation of the rule as stated in this case since the witness was

probably essential to the successful prosecution of the defendant and

would not have testified without the benefit of the privilege. It is

questionable whether such an approach is justified when the long range

result is to dilute what is perhaps the most important of all rights

guaranteed a party to a judicial proceeding under our system of law.

Two cases dealing with the application of the principle of double

jeopardy deserve some comment. These cases involved efforts of the

same defendant to take advantage of the fact that his first conviction for

child molestation had been set aside on appeal due to insufficient

evidence to support the verdict. In Staggers v. State,2 2 an attempt was

made by way of habeas corpus to prevent the defendant's retrial under a

new indictment. The court followed settled Georgia precedent and held

that in effect the defendant was the author of his own misfortune since he

asked for and obtained a reversal of the judgment against him upon his

own motion. Following his retrial and conviction the defendant raised

the same question on his appeal, which was rejected by the court of

appeals upon the same basis set forth in the supreme court's previous

decision on the habeas corpus. 23 The evidence upon retrial was

substantially stronger than that at the first trial due to the testimony of

another daughter which related to similar acts of molestation upon her

by the defendant some five years prior to his arrest on the present

charge. 4 Both of these cases were decided prior to the U.S. Supreme

Court's decision in Ashe v. Swenson,21 which casts at least a shadow over

22. 225 Ga. 581,170 S.E.2d430 (1969).
23. Staggers v. State, 120 Ga. App. 875, 172 S.E.2d 462 (1970).

24. The admission of this evidence was approved on appeal by a court divided five to four. The

dissent points out that the admission of such a similar transaction is contrary to the controlling

decision of the supreme court in Cox v. State, 165 Ga. 145, 139 S.E. 861 (1927) which case turned

on almost identical facts. The majority's justification for allowing such a remote transaction to be

proved was the very dubious assumption that "where there is a five year age difference between two

daughters, the next opportunity to commit a similar offense will be five years away." 120 Ga. App.

at 876, 172 S.E.2d at 464.
25. __U.S. - 90 S.Ct. 1139 (1970).
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their underpinning. In A she, the court squarely held that the principle of
collateral estoppel was embodied in the fifth amendment's guarantee
against double jeopardy which guarantee is fully applicable in all its
vitality to defendants in a state court trial. Once asserting the validity of
this principle the court directed that the defendant could not be tried for
the offense of robbery when it appeared that he had earlier been found
"not guilty due to insufficient evidence" 26 concerning another robbery
charge against him growing out of the same incident. The facts of the
case clearly indicate that the State had refined its evidence for
presentation on the second trial and counsel fully admitted that the first
trial was merely a dry run. The fact that there were a number of robbery
victims and that the defendant was on trial the second time for robbery
of a different person was deemed immaterial by the court since the
factual issue, that is, the defendant's participation, was the same. This
issue of ultimate fact having once been determined it could not be re-
litigated between the same parties.

While the decision in the two Staggers cases, supra, are grounded on
the fact that the defendant's relief was afforded him on appeal, this fact
alone does not dispel the clear impression given by A she, that the
prosecution is not to have more than one opportunity to prevail on a
factual issue3z7 In principle, there should be no difference between a jury
verdict acquitting a defendant for lack of evidence and an appellate
decision reversing a conviction because the verdict is not supported by
the evidence and should have been one of not guilty. In both cases the
principle of Ashe should bar a further prosecution involving the same
factual question. The Staggers decisions and the line of authority upon
which they are based deserve re-examination in this light.

A proper application of constitutional "stop and frisk" principles is
seen in Alexander v. State,28 where the defendant attempted to suppress
as evidence against him a pistol taken from him in a street search. The
defendant had been stopped by an officer with a description of a man
who had just shot and killed another person nearby. The description fit
the defendant and he was frisked after another officer arrived and saw a
bulge under his shirt. Under these facts the evidence was clearly
admissible since there was a definite factual basis upon which the officer

26. Id.
27. The difference between a factual issue and an issue of law such as a ruling on evidence or onthe validity of an indictment is to be noted. In the later case no factual issue of collateral estoppel is

involved. U.S. v. Ball, 163 U.S. 662, (1896) relied upon by the court of appeals in Staggers is such a
case and is accordingly distinguishable.

28. 225 Ga. 358, 168 S.E.2d 315 (1969).
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could determine that a search for weapons was in order. A constitutional

question arises in this area only when there is no reasonable basis for the

protective search for weapons or the search progresses in scope beyond

an area related to the reasons for the initial "frisk".2

In Black v. State,?' a warrantless search of the defendant's yard was

condemned and the motor from a stoten automobile found hanging in a

tree was ordered suppressed. The State's arguments that (1) the yard was

an open area subject to a warrantless search, (2) there were "exceptional

circumstances" and (3) the search was justified under the "plain view"

doctrine, were all summarily rejected by the court which emphasized

that "the entry upon the premises was the vital and controlling factor

and there was no search warrant authorizing such entry."131 Since the

yard was well within the curtilage, it was protected from search without

a warrant the same as a dwelling house, regardless of the amount of

probable cause.
The presence of a search warrant was not sufficient to uphold the

search in Burns v. State32 where the affidavit to the warrant specified that

illegal drugs were on the premises of the defendant and that the basis for

such conclusion was the fact that an informer had related information to

the affiant that the defendant was selling drugs to third parties in return

for shoplifted items. The affidavit did not contain any of the underlying

circumstances as to what the informer actually said or saw. Absent the

specifics as to what the informant based his information upon and

without some showing of a basis upon which the affiant could have

concluded his informant was reliable, the affidavit was held insufficient

to state probable cause for a search warrant. Another rather interesting

point was raised on this appeal. The defendant argued that, since the

evidence showed that the magistrate routinely issued the warrant in

question while answering the phone and conducting his other business,

there was a failure to consider the question of probable cause in a

judicial manner, thereby voiding the warrant. This question was not

reached by the court but it appears to be an issue which might interest

them in the future.
A question of first impression in Georgia was raised in Fowler v.

State.33 An affidavit in support of a search warrant related that the

29. See, Terry v. Ohio, 392 U.S. I (1968); Sibron v. New York, 392 U.S. 40 (1968).

30. 119 Ga. App. 855, 168 S.E.2d 916 (1969).

31. 119 Ga. App. at 857,168 S.E.2d at 
9 19 .

32. 119 Ga. App. 678, 168 S.E.2d 786 (1969).

33. 121 Ga. App. 22, 172 S.E.2d 447 (1970).
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affiant had received information from an informer who had given
reliable information over the past four years, to the effect that the
informer had personally observed marijuana plants growing on the
defendant's premises. The affiant further stated that he had received
other information in the past that drugs were located on the premises.
Nowhere in the affidavit was there any mention of the time when the
informer saw the matters which he related to the affiant. Noting that
there were no Georgia cases precisely on this point, the court surveyed
other foreign authorities and sustained the defendant's position that it
was impossible for the issuing magistrate to determine if the information
in support of the warrant was current or stale. It seems clear from an
examination of the authority relied upon by the court that the crucial
time is the time when the informer saw what he saw or heard what he
heard and not when he related it to the affiant. Neither of these times
appeared in the affidavit in Fowler but the court summarized its holding
as follows:

Absent any statement in the affidavit as to the time of the occurrence in
question, the magistrate could not make an independent determination
as to whether probable cause still existed for the issuance of the search
warrant.34

The affidavit complied with the shortcomings pointed out in Burns
but failed because of the omission of this crucial element of probable
cause.

In a tersely worded opinion, the court of appeals rejected the
defendant's contention that evidence of his activities in a public toilet
stall was the result of an unreasonable search and seizure by the
observing police officer and thereby inadmissible in his sodomy trial.3
The court approved the language from a U.S. Circuit Court of Appeals
decision to the effect that "'the public interest in its privacy, we think,
must, to that extent, be subordinated to the public interest in law
enforcement.' "36 There have been a number of decisions on this point
and some have reached a contrary conclusion on this novel question of
privacy .31

An important decision was handed down by the supreme court in
Cross v. State.3 An investigative warrant had been secured pursuant to

34. Id. at 24, 172 S.E.2d at 449.
35. Mitchell v. State, 120 Ga. App. 447, 170 S.E.2d 765 (1969).
36. Id. at 448, 170 S.E.2d at 766.
37. See, e.g., Bryant v. State, 7 Criminal Law Reporter 1247 (Minn. Sup. Ct. 1970).
38. 225 Ga. 760, 171 S.E. 2d 507 (1969).
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what is now Chapter 26-30 of the Criminal Code of Georgia and the

federal statute governing wire interception.3 9 The defendant's telephone

conversations had thereafter been "tapped" and were used against him

in a gaming prosecution. The constitutionality of the Georgia Act was

not reached and the warrant was invalidated solely on the basis that

certain requirements of the Federal Act were not complied with. A

relevant quote adequately demonstrates the court's holding:

The failure of the order authorizing the interception of the

communications in this case to comply with the provisions of 18

U.S.C.A. § 2518(4) (e) and that portion of Par. (5) thereof requiring

that 'every order and extension thereof shall contain a provision that

the authorization to intercept shall be executed as soon as practicable,
shall be conducted in such a way as to minimize the interception of

communications not otherwise subject to interception under this

Chapter, and must terminate upon attainment of the authorized

objective, requires a reversal of the verdicts of guilty and judgments of

conviction because of the failure of the court to exclude evidence thus

illegally obtained in violation of those provisions of the Federal Act."°

The significance of this case lies in the fact that the Georgia courts

have recognized the supremacy of the Federal Act in this area and made

it clear that its terms must be complied with before the question of

compliance with the Georgia Act is even reached. It is thus apparent that

in connection with authorized wire-taps the state authorities must

comply not only with the State Act, but also with the federal statutory

requirements.
Georgia's time honored charge that a defendant who raises the defense

of alibi must prove it "to the reasonable satisfaction of the jury" fell by

the wayside during the survey period. The break with precedent was

rapid and pronounced. In April the charge was approved by the Georgia

Supreme Court in Young v. State4' and then reaffirmed in September by

the same court. 42 The demise of the rule was accomplished by Parham v.

State,43 a thorough and thoughtful opinion written by Judge Hall for the

court sitting en banc. Former decisions by the Georgia appellate courts

were reviewed in light of an intervening opinion by the Supreme Court of

the United States in Johnson v. Bennett.44 The opinion in Johnson

39. 18 U.S.C.A. §§ 2510-2520 (1970).
40. 225 Ga. at767, 171 S.E. 2d at512.

41. 225 Ga. 255, 167 S.E. 2d 586 (1969).
42. Chaffin v. State, 225 Ga. 602, 170 S.E.2d 426 (1969).

43. 120 Ga. App. 723,171 S.E.2d911 (1969).See 21 MERCERL. REv. 511 (1970).

44. 393 U.S. 253 (1968).
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merely remanded a case pending before the court to the Eighth Circuit
Court of Appeals for reconsideration in light of a new decision by that
circuit in Stump v. Bennett,5 disapproving a charge which placed the
burden upon a defendant to establish his defense of alibi. While the
language of the remand in Johnson did not specifically condemn such a
charge, the Parham court correctly recognized that "[t]his was an
implicit approval by the Supreme Court of the Stump decision.""
Accordingly, Parham concluded that the Georgia rule
unconstitutionally shifted the burden of proof and required the
defendant to establish his innocence to the extent of the elements of an
alibi. The court went further and suggested that an appropriate charge
would be merely "a true and simple statement of the law" that "the
evidence presented to prove alibi, considered alone or with all the other
evidence, need only be sufficient to create a reasonable doubt of the
defendant's guilt. '47

Finally the decision in O'Neal v. Smith4 8 contains the dubious
constitutional assertion that a white man cannot raise the question of
systematic exclusion of Negroes from the jury list unless he makes an
independent showing as to how he was prejudiced by that fact.4

MISCELLANEOUS DECISIONS

Georgia Code Ann. § 38-709 (Rev. 1954) provides in effect that when
testimony concerning the comparison of handwriting is to be offered at
the trial, the documents to be tendered in evidence must be submitted to
the opposite party before he announces ready for trial. The question of
how long in advance of trial the tender must be made has never been
determined, but was raised in Padula v. StateO where the documents
were handed to defense counsel at 9:29, just before the trial began. The
court determined that no error was shown in this case since the record
revealed that the documents in question had been offered to the defense
counsel some weeks before the trial and he had failed to take advantage
of the offer. The language of the court tends to indicate, however, that
the purpose of § 38-709 might well be thwarted if only a last minute
compliance were shown.

45. 398 F.2d I I I (Sth Cir. 1968).
46. 120 Ga. App. at 726, 171 S.E. 2dat914.
47. Id. at 727, 171 S.E.2d at 914.
48. 226 Ga. 96, 172 S.E.2d 684 (1970).
49. See in this connection, Rabinowitz v. U.S., 366 F.2d 34, 37 n.I (5th Cir. 1966).
50. 119 Ga. App. 562, 167 S.E2d 696 (1969).
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The court in Huffaker v. State5 avoided the impact of the Georgia

constitutional, as well as statutory, mandate that upon demand a

defendant is entitled to a list of witnesses prior to arraignment. Since the

testimony of the witness whose name was omitted from the list was

merely cumulative and related only to the identity of certain

photographs made by him, the failure to provide his name to the defense

was deemed harmless error. This is a reasonable approach to the

problem presented but represents a departure from the usual strict

application of this procedural requirement of the Georgia criminal law.

In Stocks v. State,2 the State placed in evidence records of a number

of convictions of one Wyatt. The defendant's connection with Wyatt was

uncertain from the evidence although it is apparent that the State hoped

that their case would be helped by the fact that the defendant had been

seen with this person. Defendant's larceny conviction was reversed in the

following language:

Wyatt was neither a co-indictee nor a witness in the case but remains a

shadowy figure on the periphery of the investigation. The previous
convictions of the absent Wyatt were utterly extraneous to any issue in

the defendant's trial and their admission was error.53

The concurring opinion points out that even if the defendant had been

indicted for receiving the stolen goods from Wyatt, his character and

convictions would have been admitted only for the very limited purposes

of indicating whether the defendant had been put on notice as to the

likelihood of Wyatt dealing in stolen property and of showing that the

goods were in fact stolen.
A zealous witness in Cardell v. State" contributed substantially to the

reversal of a burglary conviction. The witness, a police officer, persisted

on cross examination in volunteering additional information of other

crimes which the defendant had admitted during an interrogation and as

part of an effort by the defendant to negotiate a particular sentence

recommendation by the State. At one point the witness even related to

the jury a conversation which defense counsel had with the local sheriff

in an effort to obtain a recommendation from him. The trial court

permitted this testimony over objections of the defendant. While

pointing out that such testimony erroneously injected the defendant's

character and his conduct in other transactions into the case, the court

51. 119 Ga. App. 742,168 S.E.2d 895 (1969).
52. 119 Ga. App. 837, 168 S.E.2d 893 (1969).
53. 119Ga.App.at838,168S.E.2dat894.
54. 119 Ga. App. 848, 168 S.E.2d 889 (1969).
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emphasized that the error is particularly apparent when the witness is a
peace officer who is presumed to know the law and to know that such
voluntary and unresponsive answers are improper.

In addition to the case just discussed, there were a number of decisions
dealing with the subject of proof of similar transactions in a criminal
trial. 55 The general rule that an independent criminal transaction is
inadmissible was violated in Dawson v. State,w where a defendant on
trial for burglary was forced to admit on cross examination that he had
broken into the same premises before the date in question.

A similar transaction indicating independent criminal activity is
generally admissible if it tends to show a similarity of method, plan,
scheme or state of mind. This exception was stretched beyond belief in
Hargett v. State,57 where evidence was admitted to the effect that
subsequent to the act of child molestation with which the defendant was
charged, the defendant was seen making "'a gesture with an upraised
finger." The court felt that "the gesture was certainly subject to the
interpretation that it was indicative of the way the defendant was
charged with physically violating the child."' That such conduct is too
vague to attach any real meaning to it is indicated by the language of the
court set out above in trying to state a reason for its admissibility. Aside
from the fact that the prejudicial impact on a jury might be substantial,
such an unrelated and fairly commonplace obscene gesture contributes
very little in the way of relevant evidence especilly in a case such as
Hargett where the gesture was apparently made in the father's presence
and was not directed at the child in question. Another exception to the
rule against proof of independent criminal transactions is found in De
Palma v. State.59 The defendant was apprehended along with one Tyler
in the midst of an attempted burglary of a Winn-Dixie Store. A pistol
stolen in a previous robbery of Mayfield Trucking Company was found
inside the store in a bag. Defendant was tried for the Mayfield robbery
on this evidence and was convicted. There was also proof that credit
cards taken in the Mayfield robbery were removed from a storage bin in
the basement of an apartment assigned to the defendant and another
person. The conviction was reversed primarily because the
circumstantial evidence was not sufficient to establish possession of the
stolen pistol and credit cards in the defendant. "It seems to us equally

55. Staggers v. State, 120 Ga. App. 875, 172 S.E.2d 462 (1970).
56. 120 Ga. App. 242, 170 S.E.2d 45 (1969).
57. 121 Ga. App. 157, 173 S.E.2d 266 (1970).
58. Id. at 159, 173 S.E.2d at 268. (Emphasis added).
59. 225 Ga. 465, 169 S.E.2d 801 (1969).
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reasonable to suppose that the revolver was in Tyler's possession as to

suppose that it was in the possession of the defendant."60 The credit

cards were in the same category since the area from which they were

taken was also assigned to another person. The court went further and

indicated that the evidence concerning seizure of the pistol and the credit

cards went too far in implicating defendant in other crimes. While such

evidence is admissible "when the extraneous crime . . . may bear upon

the question of the identity of the accused or articles connected with the

offense,"' it may not proceed beyond the confines of this exception. In

the instant case proof concerning the pistol and credit cards was proper

since they were "articles connected with the offense". This proof should

have been confined, however, to showing where the articles came from

and should not have been enlarged to show the details of the Winn-Dixie

burglary or of the seizure of the cards. One additional point was raised in

De Palma concerning a variance between the indictment which alleged

that one Evans owned the stolen pistol and the evidence which showed

that he did not own it but was merely in possession and control thereof.

The robbery statute covers possession and control as well as ownership

but the indictment in this case alleged all three. The court held the

variance harmless under a test adopted from a U.S. Supreme Court

case 2 that lists the requirements for conformity of allegations and proof

as (1) insuring that the accused is sufficiently informed to prepare his

defense and (2) eliminating the possibility that he might be prosecuted

again for the same offense.
Robinson v. Staten was a decision reversing a whiskey possession

conviction for two very clear-cut reasons. The trial judge failed to give a

charge that the possession must be a "knowing" one and then

compounded the error by charging the burden of proof as a

preponderance of the evidence. The court felt that the charge on

preponderance of the evidence was error even though other portions of

the charge clearly stated the principle of reasonable doubt.

Though no reasons were given, the court in Bloodworth v. Staten

approved the statutory voir dire question set out in Ga. Code

Ann. § 59-806 (Rev. 1965), that is, have you, from having seen the

crime committed, formed or expressed any opinion, etc. The use of the

word "crime" was held proper when used in the statutory form of the

60. Id. at466, 169 S.E.2d at 803.
61. Id. at 467, 169 S.E.2d at 804.
62. Berger v. U.S., 295 U.S. 78 (1935).

63. 119 Ga. App. 536, 167 S.E.2d 677 (1969).

64. 119 Ga. App. 677, 168 S.E.2d 334 (1969).
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question even though it might tend to assume the commission of a crime
in advance of the trial.

Georgia's rather stringent rule concerning variances between the
indictment and the property, particularly automobiles, alleged to have
been stolen, is illustrated by the decision in Marsh v. State5 where an
automobile larceny conviction was reversed because the indictment
alleged a 1964 Georgia tag and the evidence showed one for 1965. The
fact that the owner testified that his car had a 1965 tag and was the one
found in the defendant's possession was insufficient. As the court points
out, the Georgia law provides an easy way around this dilemma if the
prosecution is aware of it. The variance is appropriately cured if a
witness can identify "the automobile in general terms as being the one
described in the indictment." 6

1 This was not done in Marsh and resulted
in a reversal.

The appellant in Croker v. Smith67 represented himself in a habeas
corpus proceeding and was successful on appeal in obtaining a reversal
of his conviction. He had been convicted of possessing burglary tools
under an indictment which, in conformity with the Georgia law, set out a
number of previous convictions of burglary and other crimes for the
purpose of imposing increased punishment. The conviction was
overturned because one of the offenses set out in the indictment had been
on appeal and was later reversed. A definition of the word "conviction"
for purposes of increased punishment was held not to include a
conviction on appeal. "The conviction must be final before it can be
included in an indictment."" The same reasoning is probably applicable
also to the use of a conviction for purposes of impeachment. Justice
Mobley, the author of the majority opinion, expresses displeasure with
the entire practice of introducing previous convictions into evidence
during trial on the issue of guilt, but observes that previous full bench
decisions are binding upon the court until overruled by a full bench.

A conviction for illegally manufactured intoxicating liquor was
reversed in Harris v. State" on the basis that presence at the distillery,
standing alone, was insufficient to sustain the conviction. There was no
evidence of ownership or of an interest in the proceeds of the business, or
that the distillery was on land owned by the defendant. "Defendant's act

65. 120 Ga. App. 46, 169 S.E.2d 615 (1969).
66. Id. at 47, 169 S.E.2d at 616.
67. 225 Ga. 529, 169 S.E.2d 787 (1969).
68. Id. at 532, 169 S.E.2d at 789.
69. 119 Ga. App. 684, 168 S.E.2d 337 (1969).
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of opening the still and tasting the beer was not necessarily a part of the

process of manufacture. It was also consistent with idle curiosity." '70

There has existed some confusion in the past as to whether recent

possession of stolen goods was a circumstance of guilt placing upon the

defendant the burden of proving that his was not a guilty possession

when the charge against him was receiving stolen goods. Both lines of

authority were examined in Gaskin v. State'71 and the issue was resolved

in favor of the defendant. The case was heard by the court of appeals en

banc and two special concurrences form part of the opinion. The

majority opinion specifically holds that it is error to charge that recent

possession places a burden upon the alleged receiver to explain his

possession. All cases to the contrary were expressly overruled. It is clear,

however, that while the principle of recent possession does not apply to a

receiving case, it is entirely appropriate where the defendant is charged as

the principal thief. The two special concurrences conclude that the recent

possession charge is appropriate in a receiving case but point out that the

charge in this case was erroneous because it indicated that apresumption

arose from the possession while only an inference of guilt is permissible

by the jury.
In Sweat v. State72 the defendant was found in a drunken condition in

an automobile with another man where stolen goods from a burglary

were also found. There was no evidence as to ownership of the car. The

court held that this evidence was insufficient to support a conviction for

the burglary and that a charge on recent possession was error since the

facts of this case did not show "possession" as to this defendant.

Although it was probably unnecessary, one additional point was

mentioned in the opinion to the effect that "the State failed to carry its

burden of proof that the defendant was sober enough to entertain the

necessary criminal intent. .... ,73

A significant application of the Georgia rule regarding proof by

circumstantial evidence is found in Gee v. State7 where the defendant

was convicted for the offense of possessing dangerous drugs. The drugs

were found in a cash register in a filling station under lease to the

defendant. The defendant was not present when they were found but a

man who worked for him was. A lease in evidence also revealed that

there was a cotenant along with the defendant and that a number of

70. Id. at 685, 168 S.E.2d at 338.
71. 119Ga. App. 593,168 S.E.2d 183 (1969).

72. 119 Ga. App. 646,168 S.E.2d 654 (1969).

73. Id. at 647, 168 S.E.2d at 655.

74. 121 Ga. App. 41, 172 S.E.2d 480 (1970).
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other people had access to the register. This evidence was insufficient to
fulfill the requirement that every reasonable hypothesis save that of guilt
should be excluded.

Merely finding contraband on premises occupied by a defendant is
not sufficient to support a conviction if it affirmatively appears from
the evidence that persons other than the defendant had equal
opportunity to commit the crime.75

The decision seems sound in that regardless of the amount of suspicion
raised under such circumstances, there should be no conviction while the
definite possibility exists that someone other than the defendant
committed the offense. The result reached in this case is in line with the
general inclination of Georgia appellate courts to carefully scrutinize
circumstantial evidence cases.

STATUTES

A number of statutes worthy of note were passed during the survey
period. No attempt is made at an in-depth discussion of each statute and
the subject matter will be indicated in most situations primarily for basic
informational purposes.

A new classification of crime entitled "Misdemeanor of a High and
Aggravated Nature" was created by one statute.7 6 It is apparently aimed
at offenses usually controlled by organized crime such as prostitution
and commercial gambling. A person convicted of an offense of this
classification is subject to increased punishment and a reduced ability to
earn good time allowance while in custody.

Several statutes create briefly described offenses such as "depicting
nudity", 77 illegal sale of tickets to athletic contestss7 and "illegal traffic
in dead bodies." 7' Provisions for a reward for information in regard to
the murder of law enforcement officers and the sale of illegal drugs is
made, but it is not clear that the money will be available to pay up when
the time comes.80

Sentencing in criminal cases underwent a revoluntionary change by
way of an act which provides that following a verdict of guilty, the trial
is to be resumed for purposes of a pre-sentence hearing.8' The statute

75. Id. at 43, 172 S.E.2d at482.
76. Ga. Laws, 1970, p. 236.
77. Ga. Laws, 1970, p. 173.
78. Ga. Laws, 1970, p. 172.
79. Ga. Laws, 1970, p. 589.
80. Ga. Laws, 1970, p.447.
81. Ga. Laws, 1970, p. 949 .
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raises a myriad of questions regarding its application and contains the

rather startling provision that "If the jury cannot, within a reasonable

time, agree on the punishment, the judge shall impose sentence within the

limits of the law . *..."8 A serious constitutional question as to

vagueness is raised by any criminal statute using a term such as
"reasonable time". Further difficulty will surely emerge in the

application of this provision since a trial judge has little besides his own

judgment to aid him in determining when he should take over the

sentencing procedure. The law will probably produce more problems for

the prosecution than it is worth.
New forms of an affidavit for an arrest warrant and for the arrest

warrant itself are provided for in a criminal procedure statute.83

A weird sounding offense called "laying drags" was created by one

act u which describes the violation generally as the driving of a motor

vehicle "in such a manner as to create a danger to persons or property by

intentionally and unnecessarily causing the vehicle to move in a zig zag

or circular course, or to gyrate or spin around . . . ."8 Because of its

broad vague language, the Act seems subject to effective constitutional

criticism in that it fails to fully apprise one of what specific conduct

constitutes a violation of its terms.
In line with the present national concern over the environment, a

Litter Control Law was passed" which, among other things, provides

that the sentencing judge may direct that the defendant pick up the litter

that formed the basis of his conviction and that his name be published as

a violator.
The Georgia gambling statute was amended by including within the

offense any person who "plays and bets for money or other things of

value at any game played with cards, dice or balls."8

Several enactments deal with the subject of drug abuse and some

substantial changes in the Georgia law are made. Section 79 A-99 10 of

the Georgia Code, providing for misdemeanor punishment in cases of

the use of fraud in obtaining a wide variety of drugs and related

materials was amended to limit its application to the "dangerous drugs"

covered by Chapter 79 A-7 of the Georgia Code, thereby placing fraud

violations concerning narcotic drugs and drugs covered by the Drug

82. Id. at 951. (Emphasis added).

83. Ga. Laws, 1970, p. 584.
84. Ga. Laws, 1970, p. 549.
85. Id. at 550.

86. Ga. Laws, 1970, p. 4 9 4 .

87. Ga. Laws, 1970, p. 690.
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Abuse Control Act in a different category to be treated as felonies.8
Section 79 A-905 was amended to broaden the category of persons
empowered to seize "depressant or stimulant drugs" and conveyances
used to transport them, to include "any law enforcement official

.* . ."8 The present statute provided for such seizure only by "drug
inspectors". The substance L.S.D. is now regulated by a statute relating
only to that subject and providing a specific punishment.w Marijuana
has been removed from coverage as a "narcotic" under Chapter 79 A-8
of the Georgia Code and added to Section 79 A-903(b) as a "depressant
or stimulant drug" so as to reduce the punishment imposed for its
abuse. 9'

88. Ga. Laws, 1970, p.461.
89. Ga. Laws, 1970,p.463.
90. Ga. Laws, 1970, p. 462.
91. Ga. Laws, 1970, p.470.




