
TRUSTS, WILLS AND ADMINISTRATION OF ESTATES

By JAMES C. REHBERG*

LEGISLATION

The 1969 session of the General Assembly of Georgia enacted an
unusually large number of laws affecting wills, trusts and
administration of estates, some of which are bound to have far-
reaching effect. The right of dower was abolished by the repeal in its
entirety of GA. CODE ANN. tit. 31 (Rev. 1969).' It is intersting to note
that this action was taken on March 26, 1969, less than a month after
the same session had amended this title to add, as an additional method
of barring dower, the failure to apply for it prior to certain sales by
the personal representative.' This excision of the entire concept of
dower from the body of Georgia law was only partially effective
because the Georgia Code still contains sections in which legal rights
are expressed in terms of dower.3

The Gifts to Minors Act was amended to add life insurance policies
and annuity contracts as possible subject matters.' This addition is
typical of the history of this Act. As passed in 1955 the Act 5 authorized
only gifts of securities, but in 1957 it was amended to include gifts of
money; in 1960, to include gifts. of shares in savings and loan and
building and loan associations; and now, in 1969, to include gifts of
life insurance policies and annuity contracts.

Modern medical science has brought about a re-examination of some
of the basic concepts of testamentary disposition. The Anatomical Gift
Act was passed to authorize a gift of all or a part of a human body
by will or by other instrument taking effect at death.' An interesting
and obviously necessary part of the Act is the provision that if the gift
is made by will it becomes effective immediately upon the death of the
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1. Ga. Laws, 1969, p. 123.
2. Ga. Laws, 1969, p. 40, amending GA. CODE ANN. § 3 1-110 (Rev. 1969).
3. For examples, see GA. CODE ANN. § 113-821 (Rev. 1959), referring to a widow's taking

"in lieu of dower," § 113-903(3), referring to a widow's right of election "to take her dower"
and to "her dower rights," and § 113-1007, stating that a testator may include in his will a
provision in lieu of year's support, but also stating that the widow may elect "under the same
rules as regulate her election of dower."

4. Ga. Laws, 1969, p. 24, amending GA. CODE ANN. § 48-301 (Rev. 1965).
5. Ga. Laws, 1955, p. 592, amending GA. CODE ANN. tit. 48 (Rev. 1965).
6. Ga. Laws, 1969, p. 59, amending GA. CODE ANN. tit. 48 (Rev. 1965).
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testator "without waiting for probate." Similarly interesting and
necessary is the provison that if the will is not probated, or if it is
declared invalid for testamentary purposes, the gift, to the extent that
it has been acted upon in good faith, is nevertheless valid and effective.

The Insurance Code was amended by the enactment of a new sec-
tion 56-2707,1 the stated purpose of which is the confirmation of the
right under prior and present law of one covered by a group life insur-
ance policy to divest himself of all incidents of ownership (and thus to
get the proceeds out of his estate for estate tax purposes). The back-
ground of this statute is interesting. For a couple of years the Internal
Revenue Service has taken the position that one could accomplish
this estate planning objective, provided both the policy and the applica-
ble state law authorized an assignment of all rights under the policy,
including the right to convert to individual coverage when the group
coverage ceased." Whether a specific state statute was necessary to
prove such a right of assignment has been a subject of disagreement.
This question is made moot in Georgia by the new GA. CODE ANN.

§ 56-2707 (Rev. 1960).
Four other acts passed in the 1969 session deal with situations in

which the fiduciary often finds himself caught in the middle, and each
act attempts to give him needed protection without detracting from
other interests. The first of these acts9 amended the wrongful death act
so as to liberalize the right of recovery for the benefit of the next of
kin. The prior law" allowed such recovery by the personal
representative in the narrow situation where (1) no spouse or children
survived, and (2) the next of kin were dependent upon the decedent. The
1969 act rewrote GA. CODE ANN. § 105-1309 (Rev. 1968), so as to
eliminate the requirement of dependency.

A further amendment was made of the common law rule that an
executor of a deceased executor became ipso facto the executor of the
original testator. This common law rule was first amended in 1952 to
provide for the appointment of an administrator de bonis non with the
will annexed when an executor died testate, resigned or otherwise
became disqualified." A 1969 amendment makes the 1952 act
applicable also when the executor dies intestate. 2

The other two acts referred to are intended to give the fiduciary

7. Ga. Laws, 1969, p. 32, anending GA. CODE ANN. § 56-2707 (Rev. 1960).
8. Rev. Rul. 68-334, 1968-1 CUM. BULL. 403; and Rev. Rul. 69-54, 1969-6 CUM. BULL. 20.
9. Ga. Laws, 1969, p. 762, amending GA. CODE ANN. § 105-1309 (Rev. 1968).
10. GA. CODE ANN. § 105-1309 (Rev. 1968).
II. GA. CODEANN.§ 113-1210.1 (Rev. 1959).
12. Ga. Laws, 1969, p. 1139, amending GA. CODE ANN. § 113-1210.1 (Rev. 1959).
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additional protection and assurance, but whether they will accomplish
their purpose is open to question. One of them purports to protect the
trustee or other fiduciary of "any public, charitable or non-profit
hospital, institution or organization" against liability to the hospital
or to anybody receiving benefits from the hospital unless the fiduciary
causing the harm acted outside the scope of his duties or unless the
harm was caused by the gross negligence or the wilful and wanton
misconduct of the fiduciary. 3 The other act rewrote GA. CODE ANN.

§ 108-417 (Rev. 1959), so as to broaden and, at the same time, to
make more specific the fiduciary's power to invest in obligations of
certain agencies of the federal government." It also adds to the
confusion of Georgia's "legal list" of fiduciary investments.

PROBATE PROBLEMS

The efficacy of the joint and survivor account as a will substitute was
before the appellate courts at least twice during the survey period.
While the attack on the survivorship feature of the account failed in
both instances, these cases show the great need for either legislative or
judicial clarification in this area. The savings account in Bracewell v.
Bracewell5 was in a federal savings and loan association, simply in the
names of "A or B", and apparently without any specific mention of
survivorship rights. The account in Sams v. First National Bank of
Atlanta," on the other hand, was in a national bank, and the joint
nature of the account as well as the survivorship rights were stated
precisely in the contract of deposit. In the former case the question of
ownership was answered specifically by a 1952 statute which makes
such an account in a savings and loan association "the full equivalent
of the common law joint tenancy with right of survivorship."' 7 In the
latter case, where the deposit was in a national bank, to reach the same
result the court had to stress the contract features of the transaction,
emphasizing that the survivorship right was stated in the contract of
deposit. A statute comparable to GA. CODE ANN. § 16431 (1936),
which covers such deposits in savings and loan associations, is needed
to cover similar deposits in national banks. The only statute which is
at all comparable is GA. CODE ANN. § 13-2039 (Rev. 1967), and it has

13. Ga. Laws, 1969, p. 709.
14. Ga. Laws, 1969, p. 963, antending GA. CODE ANN. § 108-417 (Rev. 1959).
15. 117 Ga. App. 553, 161 S.E.2d 390 (1968).
16. 119 Ga. App. 96, 166 S.E.2d 394 (1969).
17. GA. CODE ANN. § 16-431 (Supp. 1968).
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been construed 8 to be solely an acquittance statute, designed to protect
the bank against double liability, not to decide the issue of ownership
of the subject matter of the deposit.

Several will contests which reached the appellate courts are
noteworthy only because of the unusual manner in which the questions
were raised. One of them involved a handwritten will, and the only
place at which the testatrix's name appeared was the opening
paragraph. The interesting question raised by this fact was not
considered; instead, the case was disposed of on the ground that the
will was not duly attested. It contained the signatures of three
witnesses, but each of them testified that the testatrix neither signed in
their presence nor acknowledged her signature to them. One of them
testified that though they were told it was her will it was so folded that
they could see no writing on it. Summary judgment denying probate
was affirmed. Another interesting feature of this case was that the
justice to whom the writing of the opinion of the court was assigned
also wrote a dissenting opinion. He felt that the case relied upon by
the majority, 0 though a full bench decision, was in conflict with an
earlier full bench decision and that there was, therefore, sufficient
authority to give the propounder a jury trial on the issues.

The court held in Weddle v. Webb2' that no issues of undue influence
or lack of capacity are raised (and hence a directed verdict for the will
was proper) by allegations that some of the beneficiaries were agents
of the testator and that one of them typed the will. The will in
Anderson v. JarrieP2 was successfully challenged on the ground that the
testatrix was a victim of monomania and that this monomania directly
affected the execution of the will. The interesting issues were those of
evidence. The court held that subsequent oral statements by the
testatrix of dissatisfaction with the will were admissible, not to show
an oral revocation of it, but rather as bearing on the issue of the
monomania at the time of execution of it.

Herrin v. Herrin23 shows the great difficulty courts have with GA.

CODE ANN. § 113-210 (Rev. 1959), which says that a testator's
mistake of fact as to the existence or conduct of an heir renders the
will inoperative as to that heir. In this case it was alleged by the
caveators that the testator was mistaken in his belief that they had

18. Clark v. Bridges, 163 Ga. 542, 136 S.E. 444 (1927).
19. Argo v. Geise, 224 Ga. 695, 164 S.E.2d 134 (1968).
20. Thornton v. Hulme, 218 Ga. 480, 128 S.E.2d 744 (1962).
21. 224 Ga. 674, 164 S.E.2d 129 (1968).
22. 224 Ga. 495, 162 S.E.2d 322 (1968).
23. 224 Ga. 579, 163 S.E.2d 713 (1968).

[Vol. 21i



TRUSTS. WILLS AND ..ADMINISTRA TION

spread false rumors about him, had ceased to love him, and wanted to
have nothing to do with him. Their evidence tended to support their
allegations, but the jury verdict in favor of the caveators was reversed
on the ground that this evidence was not sufficient to support the
verdict. The court said that the crucial question was whether the
testator believed these things to be true, not whether they were true.
There was no evidence that he believed these things to be true; hence,
he was not mistaken as to the conduct of the heirs.

Persons who were neither heirs of the testator, creditors of the estate,
nor beneficiaries named in the will offered for probate were held,
nevertheless, to be parties at interest with standing to caveat." Their
alleged ground for caveat was that they were beneficiaries under a prior
will of the testator, that they relied upon representations of the executor
named in a subsequent will (under which they were not beneficiaries)
that the former will would be probated, and that they relied upon these
representations and, therefore, were not present when the executor
probated the subsequent will. Their bill in equity to set aside the
probate of the subsequent will was dismissed. Admitting their capacity
to contest the subsequent will, they attempted to do so in the wrong
court. They had a full and complete remedy in the court of ordinary;
there they could have sued to revoke probate of the subsequent- will and,
if successful, then offered the prior one for probate. By failing to
exercise ordinary diligence in asserting their claim, they are now barred
from appealing to equity for relief. The opinion of the court properly
concerned itself only with whether the bill set forth a cause of action
in equity. One wonders whether petitioners, despite the court's sweeping
statement about failure to be diligent, now may go into the court of
ordinary and there pursue their claim in the manner which the Supreme
Court says they should have pursued it in the first place. Since the
court of ordinary is not a court of equity, would the same principles
of estoppel be applicable?

While a divorce decree will revoke by operation of law a will which
does not contain a clause in contemplation of subsequent divorce, it
will do so only if the marriage being dissolved is a valid one. In
Brennan v. Rushing25 the sequence of events was as follows: (1) The
testator and his first wife were legally divorced; (2) They resumed
cohabitation; (3) They separated again, and the testator subsequently
entered into a ceremonial marriage with his second wife; (4) He
executed the will referred to; (5) He and the second wife were divorced;

24. Thomas v. Gaines, 225 Ga. 71, 165 S.E.2d 833 (1969).
25. 225 Ga. 85, 165 S.E.2d 840 (1969).
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and (6) He died. It readily appears that if the resumption of
cohabitation with the first wife constituted a valid common law
marriage, then the subsequent ceremonial marriage to the second wife
was a nullity, the divorce from her was a nullity, and because it was a
nullity it would not revoke the will. The court concluded from these
-jumbled facts that no common law marriage came into existence.
Although the testator and the first wife resumed cohabitation after
their valid divorce, the facts failed to show that they held themselves
out to the world as man and wife. Since the cohabitation was not a
common law marriage, the ceremonial marriage to the second wife was
valid; it was validly terminated by the divorce, and the divorce revoked
the will which was not executed in contemplation of divorce.

CONSTRUCTION PROBLEMS

The will in Thomas v. Citizens and Southern National Bank 2

contained a classic example of a violation of the Rule Against
Perpetuities, but the disposition of the case shows that dire
consequences do not always follow an inexorable application of the
rule. The will set up a trust to pay the income to named relatives for
life (or to the lineal descendants if a named relative should be dead on
an income payment date); it further provided that after the deaths of
all of the named relatives, and after all their children, whenever born,
shall have reached the age of twenty-five the entire interest in the trust
property should vest in the life beneficiaries' children who may then be
in life. It was thus possible for part of the income payments (the last
four years) and for all of the corpus to vest at a time which would be
more than twenty-one, but not more than twenty-five, years after the
end of the measuring lives. The court held that this partial invalidity
as to income and total invalidity as to corpus required invalidation of
the entire trust. The court reasoned that the valid part was so
completely interwoven with the invalid part that the testator' probably
would have preferred a total intestacy to a partial intestacy. The result
of this application of the doctrine of "infectious invalidity" was that
the entire trust estate vested in the named life beneficiaries, as "the last
take under legal limitations. 27 This position of the case did very little,
if any, violence to the trust intention of the testator, because these life
beneficiaries were the only persons specifically named by him as objects

26. 224 Ga. 572, 163 S.E.2d 823 (1968).
27. GA. CODE ANN. § 85-707 (Rev. 1955).
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of his bounty. The very identity of the beneficiaries whose gifts failed
was not known either when he executed the will or when he died.

The application of the Rule Against Perpetuities to an option to
purchase corporate stock was before the court of appeals in Brown v.
McInvale.28 The option contract gave the optionee the right to purchase
if within twenty-four months of the time of the contract certain events
did not occur, but the contract did not fix a time limit for exercise of
the option. After assuming "that the Rule Against Perpetuities . . .
applies to property other than interests in realty," the court held that
there was no violation here. The optionee was under a duty to exercise
the option within a reasonable time after it became exercisable, and
whether a delay of nine months in exercising it was unreasonable was
a question for the jury. The court stressed that this was not an attempt
to create a perpetual right to exercise an option; nevertheless, the
decision comes close to a holding that at least this type of perpetuity
question may be one of reasonableness.

The word "heirs" means one thing in the statute of descent and
distribution, but it may mean something quite different to a particular
testator. The will in Beecher v. Hall 9 contained specific gifts to a
named uncle, two named nieces and a named great-niece, followed by
a gift of the residue "to the other of my legal heirs who are not herein
specifically named." It turned out that the two nieces, who were
"specifically named," were the legal heirs of the testator under the
statutory rules of inheritance; so the problem was whether he in his use
of the term "other of my legal heirs" meant to exclude the only ones
who under the statute would fit the description and, if he did mean to
exclude them, whom did he intend as takers? The court held that since
the ambiguity appeared on the face of the will it must be resolved, if
at all, by construing the language of the will. Finding this impossible
the court ordered an intestacy as to the residue. It thus appears that
those who got the residue were the very ones whom he had specified
would not get it; yet this necessarily followed from the fact that they
were his statutory heirs and he failed legally to dispose of the property
otherwise.

PRIVATE TRUSTS

Most of the trust cases decided during the survey period followed
long-standing rules of trust law. Their importance lies in the fact that

28. 118 Ga. App. 375, 163 S.E.2d 854 (1968).
29. 224 Ga. 823, 165 S.E.2d 155 (1968).
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they show a gradual building up of a body of Georgia judicial authority
on points of trust law with reference to which in the past we have had
to seek guidance from other jurisdictions. This result necessarily
followed from the 1950 act authorizing active trusts for any beneficiary
provided the trustee has active duties to perform with reference to the
trust property.Y The beneficiary of a pre-1950 trust, however, still has
a vested right to have the trust executed the moment his disability is
removed." Arrington v. Hosemann2 was such a case. It held that an
executory trust for minors, created prior to 1950, was executed
automatically upon the beneficiaries' reaching their majority; hence,
after that time a successor trustee had no standing to sue to recover
the trust property or to recover damages for alleged breaches by the
original trustee.

As society, particularly the business world, has become more and
more complex, some of the rigid rules of fiduciary law have had to be
made a little flexible. The rule against a fiduciary's self-dealing is an
example. Statutory relaxations of this rule are common.13 Coupled with
this statutory relaxation has come some judicial relaxation.
Bloodworth v. Bloodworth3

1 held that one who serves as executor of the
estate of his deceased business partner may convey the estate's interest
in the partnership property to himself individually if the partnership
articles include a valid buy-and-sell agreement and if this sale is
pursuant to the terms of the agreement. The limits beyond which this
relaxation cannot be allowed is readily seen when we compare this case
with another recent one35 which held that self-dealing constituting a
clear breach of trust was shown by allegations that the executor was
selling estate property to his wife and was doing so at a price grossly
less than its value. For purposes of the rule against self-dealing, a sale
to his wife was the same as a sale to himself.

Where it is clear that there has been a breach of a fiduciary's
obligation, and there is no problem of tracing, the implied trust3 l is an
excellent remedial device. An example is afforded by Dyer v. Lanier3 7

30. GA. CODE ANN. § 108-111.1 (Rev. 1959).
31. Blanchard v. Gilmore, 208 Ga. 846, 69 S.E.2d 753 (1952).
32. 224 Ga. 592, 163 S.E.2d 722 (1968).
33. Examples are the widely adopted nominee statutes. See. e.g.. GA. CODE ANN. § 108-448

(Supp. 1968) and the statutes authorizing a corporate trustee to retain its own stock as an asset
of a trust it accepts. See. e.g., GA. CODE ANN. § 113-1518 (Rev. 1959).

34. 224 Ga. 717, 164 S.E.2d 823 (1968).
35. King v. King, 225 Ga. 142, 166 S.E.2d 347 (1969).
36. GA. CODE ANN. § 108-106 (Rev. 1959).
37. 224 Ga. 371, 162 S.E.2d 340 (1968).
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where a tenant in common who bought the property at foreclosure was
held to be an implied trustee for the benefit of his co-tenant, to whom
he owed fiduciary obligations. However, since this remedial device is a
product of equity jurisprudence, it is not available where an adequate
remedy may be had in the court of ordinary. In Jones v- Jones 8 the
allegations in a bill in equity were that a will filed for probate was
spurious and that the widow had fraudulently secured an excessive
award of year's support. The bill was ordered dismissed because
normal proceedings for probate and administration, coupled with the
right of appeal to the superior court, would afford completely adequate
relief.

Another form of implied trust, the purchase money resulting trust,
was claimed in Reddick v. Reddick.3 9 There a husband alleged that he
purchased land with his funds, that he took title in his wife's name on
her promise to hold for his benefit, and that after an estrangement she
refused to convey it to him on demand. The wife's evidence was that
she paid the purchase price. This conflicting evidence, along with the
statutory presumption of a gift in such a factual situation, was
sufficient to support affirmance of the jury's finding for the wife.

CHARITABLE TRUSTS

During the survey period there were additional developments in two
charitable trust cases that have been in the courts for several years. The
first of these cases is Evans v. Abney." This case first got into court
in 19632 and is destined to be there for at least one more year. It
involves a testamentary trust set up in 1911, with the city of Macon
as trustee, for the benefit of white persons. The petition was one to
remove the city as trustee on the grou il that it was refusing to enforce
the racial restrictions of the trust. When certain Negro residents
intervened to challenge these restrictions, the heirs of the testator also
intervened, asking that a resulting trust be declared in their favor
because the dominant trust purpose was no longer legally capable of
accomplishment. The trial court accepted the city's resignation as
trustee, appointed all private trustees, but refused to declare a resulting
trust. This disposition of the case was affirmed by the Supreme Court

38. 224 Ga. 424, 162 S.E.2d 329 (1968).
39. 224 Ga. 732, 164 S.E.2d 725 (1968).
40. GA. CODE ANN. § 108-116 (Rev. 1959).
41. 224 Ga. 826, 165 S.E.2d 160 (1968).
42. Evans v. Newton, 220 Ga. 280, 138 S.E.2d 573 (1964). This case was first heard in the

Bibb County Superior Court in 1963.
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of Georgia . 3 On appeal to the Supreme Court of the United States,
the case was reversed. 4 The holding there was that the record failed to
show that the change of trustees itself "disentangled the park from
segregation under the municipal regime that long controlled it."
Further proceedings in the state courts culminated in the holding of the
Supreme Court of Georgia that because the dominant trust objective
(maintaining a public park for white persons) cannot be legally
accomplished, the trust has failed and the property has passed by
resulting trust to the testator's heirs . 5 The cy pres doctrine was held
inapplicable because no general charitable intention was expressed by
the testator. The intention was, instead, a narrow, limited one. The
equal protection argument on which such cases as Shelley v. Kraemer41
were based was also held inapplicable, on the theory that a court's
recognition of the fact of a trust's having already resulted is not state
action. The United States Supreme Court has again granted
certiorari;4 7 so this case will continue to merit attention for some time
to come.

When a charitable trust purpose is religious in nature, to what extent
constitutionally can the courts control administration of the trust?
There was a rather definitive answer to this question in the United
States Supreme Court's disposition of Presbyterian Church in the
United States v. Hull Memorial Presbyterian Church."' A local church
in Georgia had withdrawn from its national body on the ground that
the latter had abandoned the fundamental tenets of faith which existed
when the local church, many years previously, affiliated with the
national body. Legal title to the church property was in the local
church, but the national body argued that it was held in implied trust
for those members of the local church who still adhered to the doctrines
of the national body. Evidence was introduced of alleged departures by
the national body from its original fundamental tenets, and the jury
decided that these departures constituted a substantial diversion of the
trust property from its intended purpose. The Supreme Court of
Georgia affirmed a judgment in favor of the local church,49 holding
that despite the reluctance of civil courts to become involved in
religious disputes such intervention is specifically authorized by

43. Id.
44. Evans v. Newton, 382 U.S. 296 (1966).
45. Evans v. Abney, 224 Ga. 826, 165 S.E.2d 160 (1968).
46. 334 U.S. I (1949).
47. 394 U.S. 1012 (1969).
48. 393 U.S. 440 (1969).
49. 224 Ga. 61, 159 S.E.2d 690 (1968).
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Georgia law when necessary to prevent a substantial diversion of trust
property from its intended purpose.? The Supreme Court of the United
States reversed and remanded, on the ground that the First and
Fourteenth Amendments to the Constitution of the United States
forbid such action. The "departure from doctrine" element of the trust
theory on which the Georgia court relied required it to decide, first,
whether the challenged action in fact departed from prior doctrine and,
second, whether the prior doctrine was a fundamental tenet of the faith.
These are matters at the very core of a religion. A civil court may
neither apply a "departure from doctrine" standard to a church
dispute nor review a church decision applying such a standard. On
remand, it was held that since the conditional portion of Georgia's
implied trust theory was held unconstitutional the remainder must fall
also; consequently, there is now no implied trust on the property in
favor of the national body, and legal title remains in the local church."
Unlike Evans v. Abney," it appears unlikely that further litigation is
possible in this case.

PROBLEMS IN ADMINISTRATION

Interesting problems in administration of estates arose in connection
with two devices which have proved effective in dispensing with
administration. These are the "no administration necessary" statute5 3

and the year's support statute.54 They are 6ffective only because the
courts give some conclusiveness to judgments entered under them. For
example, Long v. Long55 held that when an order of no administration
necessary has been duly entered, the court of ordinary totally lacks
jurisdiction, while that order stands, to entertain an application for
appointment of an administrator on that estate. Presumably the only
way consideration can be given to the merits of such an application
would be by means of a motion to vacate the order of no
administration necessary. Two other cases also supported the
conclusiveness of such orders. One held that after the order has been
entered the petitioners for the order are estopped to deny the allegations

50. GA. CODE ANN. § 22-408 (Rev. 1966) retained intact in the 1968 Georgia Business
Corporation Code as GA. CODE ANN. § 22-5506 (Rev. 1968).

51. Presbyterian Church in the United States v. E. Heights Presbyterian Church, 225 Ga. 259,
167 S.E.2d 658 (1969).

52. 224 Ga. 826, 165 S.E.2d 160 (1968).
53. GA. CODE ANN. § 113-1232 (Rev. 1959).
54. GA. CODE ANN. § 113-1002 (Supp. 1968).
55. 117 Ga. App. 606, 161 S.E.2d417 (1968).
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of heirship contained in their petition." The other held that where the
heirs, for the purpose of securing such an order, enter into a settlement
agreement under which oneof them is to receive all the realty, the others

are thereafter estopped to assert a claim to the realty." It is immaterial
that the other heirs did not execute a deed; the agreement itself, coupled
with the order of no administration necessary, gave that one a perfect
equity.

While a year's support proceeding may be effective in avoiding
administration, it may soretimes hamper the transferability of
property. Particulary is this true where land has been set apart to a
widow and minor children. A subsequent sale by the widow, if made
without approval of the ordinary, 8 transfers only her undivided
interest, making her purchaser a tenant in common with the children. 9

Similarly, the widow has no power to dispose by her will of a child's
part of the year's support property remaining unconsumed at her
death. This was attempted in Barber v. Dunn10

Georgia law expressly authorizes the grant of a second or subsequent
year's support out of an estate held together for more than one year,
but it authorizes it only if "there are no debts to pay." 1 In Woodall
v. First National Bank of Columbus2 it was argued that the second
year's award should be available, even if there are debts to pay, so long
as there is still enough in the estate over and above debts and
administration expenses to supply the second year's award. There was
dictum to this effect in an 1883 case6 3 but that dictum was expressly
disapproved in 1913." The application for the second year's support in
the Woodall case was denied. The solvency and the size of the estate
are not material; if there are debts to pay, the statute literally bars a
second or subsequent award. The judge writing the opinion denying a
rehearing expressed his personal preference for the dictum in the
Woodbridge case (allowing the second award) but, in the exercise of

judicial restraint, he noted that the General Assembly has had many
opportunities since 1913 to change the effect of the Martin case and
has not yet seen fit to do so.

56. Saturday v. Saturday, 224 Ga. 236, 161 S.E.2d 509 (1968).
57. Clark v. Perrin, 224 Ga. 307, 161 S.E.2d 874 (1968).
58. Such approval has been necessary since 1937. GA. CODE ANN. § 113-1025 (Rev. 1959).
59. Collins v. Collins, 224 Ga. 671, 164 S.E.2d 139 (1968).
60. 225 Ga. 134, 166 S.E.2d 572 (1969).
61. GA. CODE ANN. § 113-1004 (Rev. 1959).
62. 118 Ga. App. 440, 164 S.E.2d 361 (1968).
63. Woodbridge v. Woodbridge, 70 Ga. 733 (1883).
64. Martin v. Gaissert, 139 Ga. 693, 78 S.E. 40 (1913).
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