
LABOR LAW-ACCOMMODATION OF ANTI-INJUNC-
TION PROVISIONS OF THE NORRIS-LAGUARDIA
ACT TO SECTION 301(A) OF THE LABOR-MANAGE-

MENT RELATIONS ACT AND THE PURPOSES OF

ARBITRATION-Sinclair Refining Co. v. A tkinson

OVERRULED.

In Boys Markets, Inc. v. Retail Clerk's Union, Local 770,' the
petitioner and respondent were parties to a collective bargaining
agreement which provided, inter alia, that all controversies concerning
its interpretarion or application should be resolved by adjustment and
arbitration procedures set forth therein,' and that during the life of the
contract, there should be "no cessation or stoppage of work, lock-out,
picketing or boycotts . . . . -3 The dispute arose when petitioner's
frozen foods supervisor and certain members of the bargaining unit
began to rearrange merchandise in the frozen food cases of one of
petitioner's supermarkets. A union representative demanded that
petitioner require employees represented by respondent to remove all
merchandise from the frozen food cases, return the merchandise to the
main freezer in the backroom of the store and thereafter restock all of
the merchandise back into the frozen food cases. When petitioner
refused, a strike was called and the union began to picket petitioner's
establishment. Petitioner demanded that the union cease the work

I. Boys Markets, Inc. v. Retail Clerk's Union, Local 770, __ U.S .. 90 S. Ct. 1583
(1970).

2.
ARTICLE XIV

ADJUSTMENT AND ARBITRATION
A. CONTROVERSY, DISPUTE OR DISAGREEMENT

Any and all matters of controversy, dispute or disagreement of any kind or character existing
between the parties and arising out of or in any way involving the interpretation or application of the
terms of this Agreement . . . . [with certain exceptions not relevant to the instant case] shall be
settled and resolved by the procedures and in the manner hereinafter set forth.

B. ADJUSTMENT PROCEDURE
C. ARBITRATION

(I). Any matter not satisfactorily settled or resolved in Paragraph B hereinabove shall
be submitted to arbitration for final determination upon written demand of either party

(4). The arbitrator of board of arbitration shall be empowered to hear and determine
the matter in question and the determination shall be final and binding upon the parties,
subject only to their rights under law . ...

3.
D. POWERS, LIMITATIONS AND RESERVATIONS

(2). Work Stoppages. Matters subject to the procedures of this Article shall be settled
and resolved in the manner provided herein. During the term of this Agreement, there
shall be no cessation or stoppage of work, lock-out, picketing or boycotts, except that
this limitation shall not be binding upon either party hereto if the other party refuses
to perform any obligation under this Article or refuses or fails to abide by, accept or
perform a decision or award of an arbitrator of board.
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stoppage and picketing, and sought to invoke the grievance and
arbitration procedures specified in the contract. The following day,
petitioner filed a complaint in California Superior Court and the state
court issued a temporary restraining order forbidding continuation of
the strike and an order to show cause why a preliminary injunction
should not be granted. The union then removed the case to the federal
district court and requested the court to quash the state court's
temporary restraining order. The district court concluded that the
dispute was subject to arbitration under the collective bargaining
agreement and that the strike was in violation of the contract and
therefore the court ordered the parties to arbitrate and simultaneously
enjoined the strike and all picketing. The ninth circuit reversed and the
Supreme Court granted certiorari.'

The present case re-examined the holding of Sinclair Refining Co. v.
A tkinson,5 that the anti-inunction provisions of the Norris-LaGuardia
Act' preclude a federal district court from enjoining a strike in breach of
a no-strike obligation under a collective bargaining agreement, even
though that agreement contains provisions, enforceable under § 301 (a)
of the Labor Management Relations Act7 for binding arbitration of the
grievance dispute concerning which the strike was called.8 The Court of

4. 396 U.S. 1000 (1970).
5. 370 U.S. 195 (1962).
6. 29 U.S.C. § 104 (1932).
No court of the United States shall have jurisdiction to issue any restraining order or temporary

or permanent injunction in any case involving or growing out of any labor dispute to prohibit any
person or persons participating or interested in such dispute (as these terms herein defined) from
doing, whether singly or in concert, any of the following acts:

(a) Ceasing or refusing to perform any work or to remain in any relation of
employment;
(e) Giving publicity to the existence of. or the facts involved in, any labor dispute,
whether by advertising, speaking, patrolling, or by any other method not involving fraud
or violence;
(f) Assembling peaceably to act or to organize to act in promotion of their interests in a
labor dispute;
(i) Advising, urging, or otherwise causing or inducing without fraud or violence the acts
heretofore specified ....

7. 29U.S.C. § 185(a)(1964).
Suits for violation of contracts between an employer and a labor organization representing

employees in an industry affecting commerce as defined in this chapter, or between any such labor
organizations, may be brought in any district court of the United States having jurisdiction of the
parties, without respect to the amount in controversy or without regard to the citizenship of the
parties.

8. There is little difference of significance between the facts of this case and those before the
Court in Sinclair. Perhaps the only difference worthy of passing note is the fact that when
confronted with a strike and work stoppage in breach of the contract by the union, the employer
first obtained injunctive relief from the state court; whereas, in Sinclair. the plaintiff-employer first
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Appeals for the Ninth Circuit considering itself bound by Sinclair,
reversed the grant by the District Court for the Central District of
California of petitioner's prayer for injunctive relief.' The Supreme
Court in the principal case concluded that Sinclair was erroneously
decided and overruled that decision while reversing the judgment of the
court of appeals.' 0

The Norris-LaGuardia Act, adopted by Congress in 1932, was a
political response to the abuse of the injunctive powers of the Federal
Courts during that turbulent period in the history of labor relations.
These injunctions were often ill-advised, frequently issued upon the
barest evidence and sometimes reflecting the social philosophy of the
judges. Public opinion turned against the courts and the 1932 Anti-
Injunction Act was enacted." The two principal purposes which it
sought to accomplish were "to outlaw 'yellow dog' contracts and to
prevent injunctions from being used as a method to discredit and
handicap labor in contests with employers."'"

In 1947 Congress enacted the Labor-Management-Relations Act.
Section 301 of that Act granted jurisdiction to the federal courts of suits
for violation of contract between an employer and a labor organization
representing employees in industry affecting commerce."

From the time of Textile Workers Union v. Lincoln Mills14 the Court
has rejected the contention that the anti-injunction proscriptions of the
Norris-LaGuardia Act prohibits relief for an employer's refusal to
arbitrate. The Court held in Lincoln Mills that "the substantive law to
apply in suits under § 301(a) is federal law, which the courts must
fashion from the policy of our national labor laws,"' 5 and more
specifically that a union can obtain specific performance of an

sought relief in the federal court. This state court action was promptly removed to the federal
district court which, in turn, denied the union's motion to quash the state court injunction and
issued its own injunction, coupled with an order compelling the parties to arbitrate.

9. 416 F.2d 368 (9th Cir. 1969).
10. __ U.S. .90 S. Ct. 1583, 1586 (1970).
II. See: F. Frankfurther and N. Greene, The Labor Injunction (1963); Witte, The FederalAnti-

Injunction Act, 16 MINN. L.R. 638 (1932); Gregory, Labor and the Law (2d ed. 1961).
12. Witte, The FederalAnti-lnjunction Act, 16 MINN. L. REv. 638, 654-655 (1932).
13. The enactment of § 301 inevitably posed the vexing problem of interpretation. In

Association of Westinghouse Salaried Employees v. Westinghouse Electric Corp., 348 U.S. 437
(1955), the court rejected the argument that § 301 empowered the federal courts to fashion a
federal law of labor relations and held that state law was the applicable substantive law to be applied
to collective bargaining agreements. Westinghouse was short lived. Two years later, Textile
Workers Union of America v. Lincoln Mills of Alabama, 353 U.S. 448 (1957) was decided.

14. 353 U.S. 448 (1957).
15. ld. at456.

19701
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employer's promise to arbitrate grievances."6 In the Steelworkers
Trilogy 7 the Court emphasized the importance of arbitration as an
instrument of federal policy for resolving disputes between labor and
management and cautioned the lower courts against usurping the
functions of the arbitrator. In these decisions the Court placed heavy
emphasis upon the substitution of arbitration for industrial warfare as
the kingpin of federal labor policy. Doubts were to be resolved in favor
of arbitration, and the courts were not to substitute their judgment for
that of the arbitrator.

Confronted with the question of what role state courts were to play
with the enactment of § 301, the Court in Charles Dowd Box Co. v.
Courtney,"5 held that Congress clearly intended not to disturb the
preexisting jurisdiction of the state courts over suits for violations of
collective bargaining agreements.

Shortly after the decision in Dowd Box, the Court sustained an award
for damages by a state court to an employer for a breach by the union of
a no-strike provision in their contract. The Court held that federal law
was applicable and controlling over any incompatible principles of local
law. 9

The dominant theme of the Court to this point has been the promotion
of industrial stability through the collective bargaining agreement. The
Court has sought to substitute arbitration for industrial strife. The
Court acknowledged this when it said:

Complete effectuation of the federal policy is achieved when the
agreement contains both an arbitration provision for all unresolved
grievances and an absolute prohibition of strikes, the arbitration
agreement being the 'quid pro quo' for the agreement not to strike. z°

Furthermore, the Court in Lincoln Mills summed up the philosophy of

16. "The failure to arbitrate was not a part and parcel of the abuses against which the Act
[Norris-LaGuardia] was aimed." Id. at 458.

17. United Steelworkers of America v. American Mfg. Co., 363 U.S. 564 (1960); United
Steelworkers of America v. Warrior & Gulf Nav. Co., 363 U.S. 574 (1960); United Steelworkers of
America v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).

18. 368 U.S. 502 (1962).
19. Teamsters Local 174 v. Lucas Flour Co., 369 U.S. 95 (1962). In this same case, the court

also held that the policy favoring the promotion of the arbitral process as a substitute for economic
warfare was so important that an agreement not to strike would be implied to the extent that the
parties had agreed to arbitrate disputes, even though no express no-strike clause existed. The court
did not consider the applicability of the Norris-LaGuardia Act to state court proceedings because
the employer's prayer for relief sought only damages and not specific performance of a no-strike
obligation.

20. United Steelworkers of America v. Warrior & Gulf Nav. Co., 363 U.S. 574,578 (1960), cf.
Textile Workers v. Lincoln Mills, 353 U.S. 448,455 (1957).
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§ 301 by quoting the Senate Report as follows: "Statutory recognition
of the collective agreement as a valid binding and enforceable contract is
a logical and necessary step. It will promote a higher degree of
responsibility upon the parties to such agreements, and will thereby
promote industrial peace."'"

Despite this groundwork, the Court in Sinclair held that the action
involved a "labor dispute" within the meaning of the Norris-LaGuardia
Act and that inasmuch as Congress, in enacting § 301 had not repealed
Norris-LaGuardia, the federal courts were prohibited from enjoining
strikes in breach of contract. The development of mutuality in
enforceability of labor agreements was thus hampered. Sinclair thus
insured that all applications for injunctive relief were made to state
courts.

The Court's decision in Avco Corp. v. Aero Lodge No. 735,2
resolved the basic issue of federal jurisdiction alter removal of a state
court action. In Avco the Court held that § 301(a) suits initially
brought in state courts may be removed to the designated federal forum
under the federal question removal jurisdiction delineated in 28
U.S.C. § 1441. The Court, however, left open the questions whether
state courts are bound by the anti-injunction proscriptions of the
Norris-LaGuardia Act and whether federal courts, after removal of
a § 30 1(a) action, are required to dissolve any injunctive relief previous
granted by the state courts. Three Justices who concurred expressed the
view that Sinclair should be reconsidered "upon an appropriate future
occasion.""

The practical effect of A vco and Sinclair taken together is to oust
state courts of jurisdiction in § 301(a) suits where injunctive relief is
sought for breach of a no-strike obligation. Unions, when they are
confronted by a state court suit to enjoin a strike in breach of contract
need only remove the suit to a federal court, where under A vco, remand
may not be had, and where, under Sinclair, no injunction may be issued.
This practice is wholly inconsistent with the court's conclusion in Dowd
Box that the congressional purpose embodied in § 301(a) was to

21. 353 U.S. 448,454 (1957).
22. 390 U.S. 557 (1968).
23. Id. at 562. Shortly after Sinclair was decided, authorities began to weaken its

underpinnings. For example, the Court of Appeals for the Fifth Circuit held that Sinclair does not
prevent a federal district court from enforcing an arbitrator's order (emphasis added) directing a
union to terminate work stoppages in violation of a no-strike clause. New Orleans Steamship Ass'n
v. General Longshore Workers, 389 F.2d 369, cert. denied, 393 U.S. 828 (1968).
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supplement, and not to encroach upon, the pre-existing jurisdiction of
the state courts.24 As, the court points out in Boys Market:

It is ironic indeed that the very provision which Congress clearly
intended to provide additional remedies for breach of collective
bargaining agreements has been employed to displace previously
existing state remedies. We are not at liberty thus to depart from the
clearly expressed congressional policy to the contrary.25

In addition, the federal policy of labor law uniformity elaborated in
Teamsters Local 174 v. Lucas Flour Company,2 would be offended if
theoretically the state courts could issue remedies that are not available
in federal courts. The Court points out in Boys Market that the
injunction is so important a remedical device, that its availability or non
availability in various courts will not only produce rampant forum-
shopping and maneuvering from one court to another but will also
greatly frustrate any relative uniformity in the enforcement of
arbitration agreements.27

The Court could have solved this dilemma by extending Sinclair to the
states and deprive them of the power to give such injunctive relief. Justice
Brennan (who authored the opinion of the court in Boys Market) in his
dissent in Sinclair doubted that the Norris-LaGuardia Act applies to the
states, noting that if it did, § 301 "a provision plainly designed to
enhance the responsibility of unions to their contracts, will have had the
opposite effect of depriving employers of a state remedy they enjoyed
prior to its enactment. '2 8 In Boys Market, the Court rejected the
extension of Sinclair to the states by quoting Chief Justice Traynor of
the California Supreme Court that "Whether or not Congress could

24. The view that state court jurisdiction would not be effected by § 301(a) was expressed by
Senator Ferguson in a Senate debate in 1947: "Mr. Ferguson. Mr. President, there is nothing
whatever in the now-being-considered amendment which takes away from the state courts all the
present rights of the state courts to adjudicate the rights between parties in relation to labor
agreements. The amendment merely says that the federal courts shall have jurisdiction. It does not
attempt to take away the jurisdiction of the state courts, and the mere fact that the Senator and I
disagree does not change the effect of the amendment.
"Mr. MURRAY. But it authorizes the employers to briing suit in the federal courts, if they so
desire.
"Mr. FERGUSON. That is correct. That is all it does. It takes away no jurisdiction of the state
courts." 92 Cong. Rec. 5708 (1946).

25. __ U.S. - ,90 S.Ct. 1583, 1589 (1970).
26. 368 U.S. 502 (1962).
27. - U.S. __,90S.Ct. 1583, 1590 (1970).
28. 370 U.S. 195, 215 (1962). See also American Dredging Co. v. Local 25, Marine Division,

International Union of Operating Engineers. 338 F.2d 837 (3rd Cir. 1964), cert. denied, 380 U.S.
935 (1965).
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deprive state courts of the power to give such [injunctive] remedies when

enforcing collective bargaining agreements, it has not attempted to do so

either in the Norris-LaGuardia Act or § 301 .- 29

Thus, the Court concludes in Boys Market that because Sinclair, in

the aftermath of Avco, casts serious doubt upon the effective

enforcement of a vital element of stable labor-management

relations-arbitration agreements with their attendant no-strike

obligations--Sinclair does not make a viable contribution to federal

labor policy.A0

Concluding in Boys Market, the Court emphasizes that the holding is

a narrow one and that the vitality of the Norris-LaGuardia Act is not

undermined. Justice Brennan, writing for the Court, adopts his own

dissenting opinion in Sinclair for guidelines as to when injunctive relief is

appropriate:"

A District Court entertaining an action under § 301 may not grant
injunctive relief against concerted activity unless and until it decides
that the case is one in which an injunction would be appropriate despite
the Norris-LaGuardia Act. When a strike is sought to be enjoined
because it is over a grievance which both parties are contractually
bound to arbitrate, the District Court may issue no injunctive order
until it first holds that the contract does have that effect; and the
employer should be ordered to arbitrate as a condition of his obtaining
an injunction against the strike. Beyond this, the District Court must,
of course, consider whether issuance of an injunction would be
warranted under ordinary principles of equity-whether breaches are
occuring and will continue, or have been threatened and will be
committed; whether they have caused or will cause irreparable injury to
the employer; and whether the employer will suffer more from the
denial of an injunction than will the union from its issuance.

Sinclair was reconsidered because it stood as a significant departure
from the otherwise consistant emphasis upon the congressional policy to

29. McCarroll v. Los Angeles County Dist. Council of Carpenters, 49 Cal.2d 45, 315 P.2d 322,
332 (1957), cert. denied, 355 U.S. 932 (1958).

30. - U.S.. -90 S.Ct. 1583, 1591 (1970). The court further points out in a footnote that
scholarly criticism of Sinclair, particularly after A vco has been sharp, citing:

Aaron, Strikes in Breach of Collective Agreements: Some Unanswered Questions, 63 COL. L.

REV. 1027 (1963); Aaron, The Labor Injunction Reappraised, 10 U.C.L.A. L. REV. 292 (1963);

Kiernan, Availability of Injunctions Against Breaches of No-Strike Agreements in Labor
Contracts, 32 ALBANY L. REV. 303 (1968); Wellington, The No-Strike Clause and the Labor
Injunction: Time for a Re-examination, 30 U. PITT. L. REV. 293 (1968); Wellington & Albert,
Statutory Interpretation and the Political Process: A Comment on Sinclair v. Atkinson, 72 YALE
L.J. 1547 (1963).

31. - U.S. __,90 S. Ct. 1583, 1595 (1970).

1970]
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promote the peaceful settlement of labor disputes through arbitration 3
1

and the court's efforts to accommodate and harmonize this 'policy with
those underlying the anti-injunction provisions of the Norris-LaGuardia
Act.3 3 Furthermore, since the court's holding in Avco, the Sinclair
decision has frustrated rather than furthered an important goal Of the
National Labor Policy. 4

Justice Stewart's concurring opinion, perhaps best exemplifies the
feelings of the Court in overturning Sinclair:

In these circumstances the temptation is strong to embark upon
lengthy personal apologie. But since Mr. Justice Brennan has so clearly
stated my present views in his opinion for the Court today, I simply
join in that opinion and in the Court's judgment. An aphorism of Mr.
Justice Frankfurter provides me refuge: "Wisdom too often never
comes, and so one ought not to reject it merely because it comes late.."3 5

JOHN W. COLLIER

32. United Steelworkers of America v. American Mfg. Co., 363 U.S. 564 (1960); United
Steeworkers of America v. Warrior & Gulf Nay. Co., 363 U.S. 574 (1960); United Steelworkers of
America v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).

33. See Brotherhood of R.R. Trainmen v. Chicago River & Ind. R.R. Co., 353 U.S. 30 (1957).
At another point in Boys Markets, the court points out that the Norris-LaGuardia Act was
responsive to a situation totally different from that which exists today. As labor organizations grew
in strength and developed toward maturity the task of the courts was to accommodate and reconcile
the older statutes with the more recent ones. The court cites Chicago River as a leading example of
this accommodation process. In Chicago River the court was confronted with a peaceful strike
which violated the statutory duty to arbitrate imposed by the Railway Labor Act. The court
concluded that a strike in violation of a statutory duty was not the type of situation to which the
Norris-LaGuardia Act was responsive, that an important federal policy was involved in the peaceful
settlement of dispute through the statutorily-mandated arbitration procedure, that this important
policy was imperiled if equitable remedies were not available to implement it, and hence that Norris-
LaGuardia's policy of non-intervention by the federal courts should yield to the overriding interest
in the successful implementation of the arbitration process.

34. The court in Boys Market disposed of the argument that the doctrine of stare decisis bars a
re-examination of Sinclair. The court quoted Mr. Justice Frankfurter as he wrote for the court in
Helvering v. Hallock, 309 U.S. 106, 119 (1940), "Stare decisis is a principle of policy and not a
mechanical formula of adherence to the latest decision, however recent and questionable when such
adherence involves collision with a prior doctrine more embracing in its scope intransically sounder,
and verified by experience."

The court also disposed of the argument that the failure of Congress to respond to Sinclair should
be interpreted as acceptance of the decision. In absence of any persuasive circumstances evidencing
a clear design that congressional inaction be taken as acceptance of Sinclair, the mere silence of
Congress is not a sufficient reason for refusing to reconsider the decision. Helvering v. Hallock, 309
U.S. 106, 119-120 (1940).

35. __ U.S. __ 90 S.Ct. 1583, 1595 (1970).


