
CRIMINAL LAW-PUBLIC INDECENCY-PROTECTION
AFFORDED BY PRIVATE RESIDENCE QUALIFIED.

In Byous v. State' the Georgia Court of Appeals was faced with the
question of whether an act of indecent exposure committed within a
private residence was "public" within the meaning of the statue. The
offense made punishable is "open lewdness or any notorious act of
public indecency tending to debauch the morals .. *"2 The two
offenses contained in this section, open lewdness and public indecency,
contain the same ingredients, with open lewdness characterized as a
special form of public indecency related to sexual matters.' In Byous the
defendant was convicted only of public indecency. He is alleged to have
stood in front of a picture window in his own home and exposed himself
to school children waiting for a school bus on the public road in front of
his house. Defendant's counsel argued on appeal that the act, if
committed, was not "public" since it was committed in a private
residence and not at a place open to the public. The court of appeals
affirmed the conviction.

One of the first Georgia cases dealing with the requirements for
conviction of public indecency was Morris v. State. In this case the
Georgia Supreme Court noted that the definition of public indecency
was derived from the common law which required, for conviction, that
the act be (I) in a public place and (2) where more than one person could
have seen it. The court reversed a conviction for public indecency on the
grounds that it was not on a public road and was seen by only one
person. The justices, however, went on to say that: "We do not mean to
hold that this offense cannot be committed elsewhere than in a public
road or street, or a place where the public usually resort. . ... - The

court did not elaborate further on this point and did not reach the
question of such an act committed within a private residence. In 1902,
four years later, the Georgia Supreme Court in Lockhart v. State6

reached the question of what is "public" under the statue. In reversing a
conviction for public indecency because of a faulty indictment the court
stated: "It is not absolutely essential that this place [where the act is
committed] should be a public road or street, but it is at least necessary

I. 121 Ga. App. 654, 175 S.E.2d 106 (1970).
2. GA. CODE ANN., § 26-6101 (Rev. 1953).

3. Piercy v. State, 92 Ga. App. 599, 89 S.E.2d 554 (1955).

4. 109 Ga. 351 (1899).
5. Id. at 353.
6. 116 Ga. 557 (1902).



MERCER LAW REVIEW

that it should be at a place that is for the time being open to a portion of
the public as distinguished from a private room or dwelling which at the
time is occupied by the inmates only."'Later Georgia cases restated the
requirement that the act be committed in a "public place", but neither
the supreme court nor court of appeals elaborated further on the
definition of or area included in a "public place". Courts in three other
states, Indiana,' New York' ° and Arkansas" have followed the same
reasoning as in Lockhart and reversed public indecency convictions
because the act occurred on private property not open to the general
public. The United States Supreme Court in Stanley v. Georgia,'2 an
obscenity case, also held the privacy of of an individual's home beyond
the reach of the state statue. This case, however dealt with obscene
literature and the Court specifically held its ruling did not extend to the
State's power to regulate other areas of obscenity.' 3

The court of appeals was confronted with the holding in Lockhart
and, to some degree, that in Stanley when it was called upon to rule in
Byous. The court, in a well reasoned opinion, admitted that if the words
in Lockhart were taken literally the act would appear to fall outside the
statute.'" The court, however, refused to accept this literal reading. While
acknowledging that the privacy of a residence did afford its occupant
protection, it held that this protection vanished when an individual
"deliberately disregards the protection of his walls and makes use of
their windows instead to make such conduct public. . . ."-5 The court
established two conditions necessary for a conviction in a case of this
type. First, the act must be intentional and not accidental, and second,
the witnesses must not be on the property of the defendant when they
observe the exposure.'" Cases of this type in the future will turn on whose
act removes the protection afforded by the private residence. If the act of
removing this protection is that of the State then a conviction cannot
stand. If, however, this protection is deliberately removed by the
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defendant himself, the act becomes "public" within the meaning of the
statue. The court, in its reference to the protection being removed by the
State, apparently is including a State's witness who comes on the
defendant's property as well as an act of a police officer which invades
the privacy of the residence.

Other states, specifically Pennsylvania, 7  Oklahoma,'8

Massachusetts, 9 and Texas"' have reached the same result as did the
court in Byous. The Texas court, in Campbell v. State,2' summarized the
reasoning behind these cases when it held that the term, "in public", had
reference to persons who did or could have seen the act and not to the
place where the act occurred.

The significance of Byous is not that it changed the law, but that it
reached a question never before specifically decided in Georgia. The
decision is well reasoned and contains the necessary specificity that will
allow later cases with similar factual situations to be decided without
question.
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