
CONSTITUTIONAL LAW-FIRST AMENDMENT-WHEN
A SPEAKER MAY BE EXCLUDED AT A STATE

UNIVERSITY

In Brooks v. Auburn University,' a student organization invited the
Reverend William S. Coffin, a convicted felon and vocal anti-war
advocate,' to come speak at the school. Coffin accepted and was
prepared to come, but the Public Affairs Seminar Board, which
approved speakers, was notified by the president of the university that
this particular speaker would not be allowed to come, and that his fees
and expenses would not be paid. Auburn had no rules and regulations
governing eligibility to speak on the campus.

Certain students and faculty members sought a decree restraining the
university president from barring the scheduled speaker. The United
States District Court3 ruled in favor of the plaintiffs. Its decision was
affirmed on appeal by the Fifth Circuit Court of Appeals.

The court of appeals noted that since the speaker had been requested
by a student organization and approved under normal procedures, and
because there were no rules or regulations governing speaker eligibility,
the president's action in barring the speaker violated the first
amendment rights of the students.5 The court held that the situation here
could be equated with a licensing system to speak or hear.

The Brooks case is another in a line of cases concerning speaker-bans.
These cases have uniformly held that expression cannot be prohibited
because of disagreement with or dislike of its contents.' The earlier cases
on campus speaker bans have generally held that the clear and present
danger test is the only basis for exclusion.7

In the instant case the court did not hold that the university president
could not bar a speaker under any circumstances. Even though the
speaker was a convicted felon and might advocate breaking the law, the

I. 412 F.2d 1171 (5thCir. 1969).
2. Reverend Coffin had counseled young men to break the nation's draft laws. His conviction

was on appeal at the time he was invited to Auburn.
3. Brooks v. Auburn, 296 F. Supp. 188 (M.D. Ala. 1969).

4. Brooksv. Auburn, 412 F.2d 1171 (5thCir. 1969).
5. Id. at 1172.
6. Bynum v. Schiro, 219 F. Supp. 204 (E.D. La. 1963); Danskin v. San Diego Unified School

Dist., 28 Cal. 2d 885 (1946); Buckley v. Ming, 230 N.Y.S.2d 924 (1962).
7. Dickson v. Sitterson, 280 F. Supp. 486 (M.D.N.C. 1968); Student Liberal Fed'n v. Louisiana

State Univ., Av. No. 68-300 (E.D. La. Feb. 15, 1968); Danskin v. San Diego Unified School

District, 28 Cal. 2d 536, 171 P.2d 885 (1946); Snyder v. Board of Trustees of University of Illinois,

286 F. Supp. 927 (N.D. Ill. 1968); Egan v. Moore, 245 N.Y.S. 2d 622 (1963), affd, 14 N.Y.S.2d

775, 199 N.E.2d 842 (1964).
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court held this was not dispositive of the matter. The court noted that a
"State could not forbid or proscribe advocacy of the use of force or of
law violation except where such advocacy is directed to inciting or
producing imminent lawless action and is likely to incite or produce such
action." 8 This was the clear and present danger test as refined and
clarified by the Supreme Court in Brandenburg v. Ohio,' which seems to
stand for the proposition that there is no clear and present danger unless
the speech would incite imminent lawless action.

However, the court in the instant case proceeded to quote from a
special concurring opinion in Ferrell v. Dallas Independent School
District: 10

But in measuring the appropriateness and reasonableness of school
regulations against the constitutional protections of the First and
Fourteenth Amendments, the court must give full credence to the role
and purposes of the schools and of the tools with which it is expected
that they deal with their problems [,] and careful recognition to
differences between what are reasonable restraints in the classroom and
what are reasonable restraints on the street corner.

Here, there is the implication that first amendment standards may be
different in the classroom than other situations, i.e., the street corner.
The court in Brooks then quoted from Burnside v. Byars:"

They [school officials] cannot infringe on their students' right[s] to free
and unrestricted expression as guaranteed to them under the first
amendment to the Constitution, where the exercise of such rights in the
school buildings and schoolrooms do not materially and substantially
interfere with the requirements of appropriate discipline in the
operation of the school.

This language is different than that used generally in applying the
clear and present danger test, which usually speaks in terms of the
danger of violence, lawlessness, or extreme disorderliness.2 The"substantial interference with appropriate discipline" language was
employed by Justice Fortas in Tinker v. Des Moines Independent

8. Brooks v. Auburn,412 F.2d 1171, 1173 (5thCir. 1969).
9. 395 U.S. 444 (1969). This case made the test for the constitutional abridgment of the first

amendment extremely narrow.
10. 392 F.2d 697, 704 (5th Cir. 1968).
II. 363 F.2d 744, 749 (5th Cir. 1966). in this case, Negro school children were denied the right

to wear freedom buttons to school by high school officials. The court said the school regulation was
arbitrary and unreasonable because it did not appear to hamper the school in carrying out its
normal activity.

12. Brandenburg v. Ohio. 395 U.S.444 (1969).
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Community School District," a case involving first amendment rights
closely akin to pure speech in the school environment.

The court in the instant case stated: "There was no claim that the
Reverend Coffin's appearance would lead to violence or disorder or
theat the university would be otherwise disrupted."'" It seems that there
could certainly be a disruption of the university-material and
substantial interference with the requirements of appropriate
discipline-without any immediate danger of lawlessness and violence.

The doctrine of prior restraint will not allow a university to refuse its
facilities to those organizations or speakers it does not like if it has a
practice of making its facilities available to outside organizations. 5 It
has been held that a speaker cannot be barred from speaking on a
campus because he is under indictment for murder;" or because of
membership in the communist party; 7 or because he advocates violation
of the laws.' 8 Groups seeking to overthrow the government by force or
violence 9 or other subversive elements2 cannot be excluded from the
public forums.

It seems that the only line drawn by past cases to determine whether a
speaker can be excluded is in the situation wherein the speaker poses a
clear and present danger, i.e., immediate danger of lawless action or
violence. In order words the courts have refused to recognize any
difference between the right for speakers to come on campus and speak
and the right to speak on the street corner or elsewhere.

The doctrine that the classroom or the campus is unlike the street
corner, in regard to constitutional rights, has been noted in certain recent
cases. 2 What is constitutionally protected in most other situations may
not be constitutionally protected in the school.

The Ferrell case,22 cited in Brooks, stated flatly:

That which so interferes or hinders the state in providing the best

13. 393 U.S. 503 (1969). I n this case, school children were not allowed to wear black arm bands
to school in order to show their opposition to the war in Vietnam. The court held that school

officials could not forbid the wearing of the arm bands because it did not interfere with appropriate
discipline in the school.

14. Brooksv. Auburn, 412 F. 1171, 1173 (5thCir. 1969).
15. Bynum v. Schiro, 219 F. Supp. 204 (E.D. La. 1963); Danskin v. San Diego Unified School

District, 28 Cal. 2d 536, 171 P.2d 885 (1946); Buckley v. Ming 230 N.Y.S. 2d 924 (1962).
16. Wright, The Constitution on The Campus, 22 VAND. L. REv. 1027, 1051 (1959).

17. Egan v. Moore, 245 N.Y.S. 2d 622 (1963), affd, 14 N.Y.S.2d 775, 199 N.E.2d 842 (1964).
18. Bynum v. Schiro, 219 F. Supp. 204 (E.D. La. 1963).
19. American Civil Liberties Union v. Bd. of Educ., 55 Cal. 2d 167, 359 P.2d45 (1961).
20. Danskin v. San Diego Unified School Dist., 28 Cal. 2d 536, 171 P.2d 885 (1946).
21. Ferrell v. Dallas Independent School Dist., 392 F.2d 697 (5th Cir. 1968): Burnside v. Byars,

363 F.2d 744 (Sth Cir. 1966).
22. 392 F.2d 697, 703 (-th Cir. 1968).
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education possible for its people, must be eliminated or circumscribed
as needed. This is true even when that which is condemned is the
exercise of a constitutionally protected right.

In Blackwell v. Isaquena County Board of Education,2 3 school
children were denied the right to wear freedom buttoms to schoolm The
school's rule prohibitng the wearing of the freedom buttons was upheld
on the grounds that the evidence clearly demonstrated that such activity
interfered with the efficient operation of the school.

The court's test here, and the language employed, clearly parallels the
significant language in Tinker and Burnside, two cases concerning first
amendment rights on the campus. In Tinker, the court said a high school
student is free to express his opinion "[1 f] he does so without materially
and substantially interfering with appropriate discipline in the operation
of the school and colliding with the rights of others."24 Burnside, cited in
Brooks, invoked the same "material and substantial interference" test.
This appears to be a braoder test and could possibly mean that it would
be easier to exclude a speaker under this doctrine than under the clear
and present danger doctrine.

The question then arises as to whether this broader test is appropriate
to apply in regard to speaker bans which are obviously concerned with
abridgment of first amendment rights. The argument may be made that
these other cases involve classroom conduct, totally different from pure
speech. However, the court in Tinker said the wearing of the black arm
bands "[Wias closely akin to pure speech. '2

In an even clearer case, Dickey v. Alabama State Board of
Education,"6 the "material and substantial interference with school
discipline" test is employed by the court. Troy State College invoked a
rule against the student newspaper editor precluding editorial criticism
of the state legislature or the governor. The district court held that the
student editor's expulsion and suspension for violation of this rule was
unreasonable and violative of first amendment rights. "State officials
cannot infringe on their student's rights of free and unrestricted
expression as guaranteed by the Constitution where the exercise of such

23. 363 F.2d 749 (5th Cir. 1966). In this case, as distinguished from the facts in Burnside v.
Byars, there was more than a mild curiosity on the part of those who were wearing distributing.
discussing, and promoting the wearing of the SNCC buttons. There was an unusual degree of
commotion, boisterous conduct, a collision with the rights of others, an undermining of authority,
and a lack of order, discipline, and decorum. The court found the reprehensible conduct was so
inexorably tied to the wearing of the buttons that the two were not separable.

24. 393 U.S. 503, 513 (1969).
25. Id. at 505.
26. 273 F. Supp. 613 (M.D. Ala. 1967).
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rights does not materially and substantially interfere with requirements
of appropriate discipline in the operation of the school." 27 This
particular case is clearly pure speech or freedom of the press. Thus
invocation of this broader test is not out of place in regard to a speaker
ban situation.

It appears that the court was correct to take notice of the difference
between the street corner and the classroom or the campus. The interest
of the state in maintaining an educational system is a compelling one
giving rise to a balancing of first amendment rights with the duty of the
state to further and protect the public school system. " Disruption of a
school or university could possibly be constitutionally unprotected even
though it may come about through actions that would in other
circumstances be considered constitutionally protected. The cases
culminating with Brandenburg have shown that there must be the
likelihood of imminent lawless action before free speech can be curtailed
on the street corner.

Under the broader "material interference with school discipline"
approach, the likelihood of conventional lawlessness or violence is not
the only grounds for forbidding a speaker to come to the campus. I f the
immediate impact of a speech would clearly cause a boycott of classes or
a series of continual demonstrations colliding with other students rights
to attend classes, it seems that the appearance of a speaker who would
cause such action could be forbidden even though the resulting conduct
by students was not violent, nor was it in any way a statutory violation.
The resulting conduct could cause a disruption of the university and this
would be the basis for exclusion. In Brooks, there was no threat of any
disruption. This broader test for exclusion would be in line with other
cases which have paid careful recognition to the special roles of our
schools.

In this day of constant dissent and social activism on campus, this
broader test appears to be the better approach. This test is really nothing
more than a careful consideration of all the factors involved.

At the same time, the exclusion of a speaker under this broader test
would often place a great burden on the school officials to prove the
constitutionality of their actions. The threat of disruptive activities
would many times have to approach imminent lawlessness before a court
would be satisfied that any disruption would really take place. Then, a

27. Id. at 618.
28. Burnside v. Byars, 363 F.2d 744, 748 (5th Cir. 1966).
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university president would have to comply with the requirements of
Brandenburg to be absolutely certain of the constitutionality of his
actions.

CHARLES H. WESTON


