
NOTES
CONFLICT OF LAW-ENFORCEMENT OF FOREIGN

SUPPORT DECREES-THE ENFORCEMENT OF A

FOREIGN MODIFICATION OF A GEORGIA CHILD

SUPPORT DECREE.

In Connell v. Connell' the Georgia Court of Appeals dealt with a
situation involving the validity, recognition, and enforcement of a
foreign court modification of a Georgia decree for child support. The
original action in Georgia terminated the marriage with the wife being
awarded custody, alimony and child support. Three years later the wife
had established domicile in South Carolina and filed a petition for a
modification of the Georgia divorce decree based on changed financial
status of the defendant.' After the Court of Common Pleas, Aiken,
South Carolina, had held and the Supreme Court of South Carolina had
affirmed,3 that the defendant had submitted himself to a general
appearance, not special as intended, a default judgment was entered
against the defendant modifying the original Georgia alimony decree
and awarding increased child support payments. The plaintiff sought
enforcement of the modification in the Municipal Court of the City of
Augusta, Geoegia, as a debt of record, including attorney's fees. In a 6-2
decision,4 the Georgia Court of Appeals affirmed the lower court
decision for the plaintiff, stating that the enforcement of the decree for
alimony was a debt of record and not an alimony case and thus properly
before the Municipal Court' and that once the question of jurisdiction
had been raised in the South Carolina court and there decided, it was
conclusive. Further the court held the decree of modification in South
Carolina should be accorded full faith and credit.6

Although the case might have been disposed of purely on the matter of
personal jurisdiction over the defendant by his appearance7 and
judgment on that issue, the Georgia court broadened the opinion by

I. 119 Ga. App. 485, 167 S.E. 2d686 (1969).
2. GA. CODE ANN. §§ 30-220 to 30-223 (Rev. 1969).
3. Connell v. Connell, 249 S.C. 162, 153 S.E.2d 396 (1967).
4. Connellv. Connell, 119 Ga. App. 485,486, 167 S.E.2d 686, 688 (1969).
5. GA. CODE ANN. § 30-220 (Rev. 1969).
6. 119 Ga. App. 485,487, 167 S.E.2d 686,688 (1969).
7. York v. Texas, 137 U.S. 15 (1890); see also R. LEFLER, AMERICAN CONFLICTS LAW §§ 27-

29 (Rev. 1968). What is a general appearance is usually within certain limits, for each state to decide
subject to "fair play and substantial justice" under the due process clause. It has not always been
true that the defendant could make a special appearance. The practice in Mississippi and Texas until
recently was the contrary. Mladinich v. Koln, 250 Miss. 138, 164 So.2d 785 (1964); Tex. Rules Civ.
Proc., Rule 120(a) (Vernon's Supp. 1962).

The United States Supreme Court had held in the York case that it was not a violation of due
process since the defendant was not without remedy; he could ignore the proceeding, allow default,
and attack collaterally elsewhere.
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deciding that a foreign court modification of a Georgia decree is entitled
to full faith and credit when returned to Georgia for enforcement. There
is no cited authority directly in point and apparently none to cite on this
new development of enforcing an F-2 8 modification of a Georgia F-I
decree when brought back to F-I. The court of appeals in Dyal v. Dya9

reflects Georgia courts refusal to modify such decrees as South Carolina
has done. Dyal, however, indicates that a defendant to the original
foreign decree may assert any defense he could have asserted in the
original court where all parties have been removed to Georgia. 0 Even
though Georgia courts will not modify foreign decrees, the Connell case
reveals the willingness of the court to enforce the modification of
Georgia decrees by a foreign court, while equating such enforcement to
that of a wholly foreign divorce and alimony decree." On that basis
Connell was reconciled with a well-developed line of precedent. Although
Georgia has not developed its concept of modification of alimony
decrees to the extent of many other states, notably California, there are
indications that while the Georgia Court of Appeals adheres to familiar
reasoning, it is in effect injecting a more modern result.

Georgia courts have, at least since 1909, following Cureton v.
Cureton2 and Roberts v. Roberts,3 enforced foreign divorce, alimony
and support decrees granting recognition even though the decree was
subject to modification, but only as to amounts accrued at the time of
the trial. Thus in the F-2 proceedings in Georgia to enforce a final decree
for alimony the courts have always, as in Connell, viewed the action as
one simply on a debt of record 4 or additionally, as in McLendon v.
McLendon," one based upon a cause of action for the support of the wife
as provided for in the code. 6 More recently in Ferster v. Ferster"7 the
court reinforced the Cureton precedent, but emphasized that such a
decree subject to modification or revocation in F-1, is not such a decree

8. When these symbols are used they refer to the customary conflict of law abbreviations F-I
and F-2, where F-I indicates the forum of the original action, while F-2 indicates the second forum
where recognition or modification of the judgment is sought.
9. 65 Ga. App. 359, 364, 16 S.E.2d 53 (1941).
10. Id. at 362, 16 S.E.2d at 56.
I1. 119 Ga. App. 485,491, 167 S.E.2d 686,690 (1969) (dissenting opinion).
12. 132 Ga. 745, 65 S.E. 65 (1909).
13. 174 Ga. 645, 163 S.E. 735 (1932); accord, Johnson v. Johnson, 115 Ga. App. 485, 486, 167

S.E.2d 686, 688 (1969).
14. 119 Ga. App. 485,486, 167 S.E.2d686, 688 (1969).
15. 192 Ga. 70, 14 S.E.2d 477 (1941); accord, Henderson v. Henderson, 209 Ga. 148, 71 S.E.2d

210 (1952); Lawrence v. Lawrence, 196 Ga. 204, 26 S.E.2d 283 (1943).
16. GA. CODE ANN. § 30-201 et seq. (Rev. 1969).
17. 219 Ga. 543, 134 S.E.2d 600 (1964).
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as is enforceable in Georgia under the full faith and credit clause of the
Constitution or upon principles of comity in regard to GA. CODE

ANN. § 30-204 (Rev 1969).
The holding in Stallings v. Bass 8 further magnifies the position

advocating Georgia's recognition of F-2 modification of her support
decrees, as well as suggesting a valid reason why Georgia should modify
such decrees and perhaps enforce future payments. Stallings, in addition
to Milner v. Gatlin9 represents the trend in Georgia whereby the courts
have held that jurisdiction is lost by the original Georgia court where the
parties have been removed from the state. The ruling in Stallings based
on King v. King20 further indicates that the general rule as to the question
of continuing jurisdiction is that the duty of the State and the
jurisdiction of its courts are continous, unless and until voluntarily
released, or until jurisdiction is lost. Thus Georgia precedent restricts
jurisdiction of Georgia courts where the court has lost jurisdiction of the
parties and only by recognition as in Connell of a foreign modification
can Georgia courts uphold a just and equitable result.

Jurisdiction of the parties involved is, because of the nature of
modified decrees, a closely related subject. The Connell holding that a
defendant may not collaterally attack in a subsequent proceeding in F-2,
the F-I judgment on jurisdiction where the defendant was personally
served and the question of jurisdiction fully litigated is directly in line
with federal court decisions and state precedent. 2' It is a principle well
settled and of general application, that where a question proper for
judicial determination is directly put in issue, and finally determined in a
legal proceeding by a court with competent authority and jurisdiction to
hear and determine the question, such a decision of the question will be
deemed final and conclusive upon the parties in all further litigation
between them in which the same question arises, so long as the judgment
remains unreversed, or it is not otherwise set aside.22 The Supreme Court
of Georgia as early as 1915 in Hood v. Hood13 held collateral attack was
not possible where both parties appeared in such action. Often if the

18. 204 Ga. 3,48 S.E.2d 822 (1948).
19. 139 Ga. 109, 76 S.E. 860 (1912). It stated that the Texas Court modifying a custody decree

of children to the father had no jurisdiction over him as he was now a resident of Georgia.
20. 202 Ga. 838,44 S.E.2d 791,795 (1947).
21. 187 Ga. 423,428, 1 S.E.2d 573, 578 (1939).
22. 187 Ga. 423, 428, I S.E.2d 573, 578 (1939); see Harding v. Harding, 198 U.S. 317, 335

(1905); Hall v. Wilder Mfg. Co., 316 Mo. 812, 293 S.W. 760, 529 A.L.R. 723 (1927); Baisley v.

Baisely, 113 Mo. 544, 21 S.W. 29 (1893). For a valuable note on the conclusiveness of a decision of
a sister state on a contested hearing as to its own jurisdiction, see 52 A.L.R. 740; and for a similar
note on a related subject see 80 A.L.R. 719.

23. 143 Ga. 616, 85 S.C. 849 (1915).
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issue of jurisdiction has already been presented and decided by F-I
against the defendant and no appeal is taken, res judicata and full faith
and credit preclude raising the issue again.24 There is a presumption of
jurisdiction unless this is overcome by positive action and proof that the
court lacked jurisdiction in the first instance. If, however, the defendant
appeared in the first action he is barred. This is true if he appeared
generally to the merits, even after first appearing to jurisdiction only. 5

Connell supports this conclusion."6
For a judgment to be absolutely entitled to extrastate recognition

under full faith and credit clause, it must be final, in that it is not subject
to be reopened and modified, as are most alimony and support orders. 7

A decree for payment of alimony, including child support, in future
installments is usually subject to later modification and therefore it
customarily has been held there is no absolute right to bring the action
elsewhere on such a decree except as to past due installments." Other
states remain free to enforce full faith and credit to such unmodified but
modifiable orders for alimony if they wish.29 Georgia, as previously
stated, has enforced past due installments reduced to judgment, but has
not enforced modifiable decrees or decrees for future payments. 30

Neither has Georgia modified decrees of sister states in child support
cases.3 ' The Connell case by allowing enforcement of F-2 modification of
Georgia decrees might logically produce cases allowing such
modifications in Georgia courts and with that liberal policy, as indicated
by California case development, it may lead to enforcement of future
support and alimony decrees. 32 The Supreme Court of the United States
has not ruled upon that issue since Lynde v. Lynde,33 which held
modifiable orders as to past due or future amounts of alimony do not
have finality requiring full faith and credit. However, this does not mean

24. R. LEFLER, AMERICAN CONFLICTS LAW § 80 (Rev. 1968).
25. York v. Texas, 137 U.S. 15 (1890); R. LEFLER, AMERICAN CONFLICTS LAW § 80 (Rev.

1968).
26. 119 Ga. App. 485,487, 167 S.E.2d 686, 688 (1968).
27. RESTATEMENT (SECOND) OF CONFLICTS OF LAW §§ 107, 109 (Proposed Official Draft,

1967); RESTATEMENT OF JUDGMENTS § 41 (1942); Newell, 77 Idaho 355, 293 P.2d 663, cert. denied,
352 U.S. 871 (1956).

28. Barberv. Barber, 323 U.S. 77(1944); Sistarev. Sistare, 218 U.S. 1(1910).
29. Light v. Light, 12 111.2d 502, 147 N.E.2d 34 (1957); Worthley v. Worthley, 44 Col. 2d 465,

283 P.2d 19 (1955).
30. Dyal v. Dyal, 65 Ga. App. 359, 16 S.E.2d 53 (1941),
31. Id.
32. For support of this view see Restatement (Second) of Conflicts of Law §§ 103, 107, 109

(Proposed Official Draft, 1967).
33. 181 U.S. 183 (1901).
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they cannot be recognized under full faith and credit in other states, but
only that they do not have to be. Some states will give enforcement to
modifiable extrastate alimony orders and will even modify them as they
might have been modified in the state where first issued.3 4 Often,
however, these orders are denied extrastate effect 3l5 even though every
realistic reason favors their enforcement. The useful function of
alimentary orders is that they provide for periodic payments in currently
appropriate amounts. The genuine value may be practically lost if sister
state enforcement is not readily available.

Yarborough v. Yarborough,31 decided in 1933, is the only case
wherein the Supreme Court has consideredthe choice of law question
involved in interstate enforcement of duties of support. The Supreme
Court denied relief to the plaintiff for further support granted by a South
Carolina court (in addition to the lump-sum settlement by a Georgia
court), holding that the obligor's duty in an action for support is to be
determined by the law of the state where the obligor is domiciled. Thus,
even though the child may have been entitled to additional support under
South Carolina law, Georgia law controlled to prevent further recovery.
Connell, may be distinguished for there never was a lump-sum
settlement. 7 The Restatement of Conflict of Laws incorporated and
extended the Yarborough rule by specifying that no state could impose a
statutory duty of support upon any person who was neither domiciled
within the state nor subject to the jurisdiction at the time the suit was
commenced.38 Thus by Yarborough and Restatement standards Connell
is not in controversy.

In adopting the familiar reasoning above of purely foreign divorce and
support decrees to a different problem in Connell several difficulties are
encountered. Based upon GA. CODE ANN. §§ 30-220, 223 (Rev. 1969) it
is questionable whether a nonresident should be able to obtain
judgments for sums not allowed in Georgia, by suing in a foreign state
and then returning to the place where plaintiff should have first

34. Miller v. Miller, 123 Vt. 221, 186 A.2d 93 (1962); Taus v. Taus, 2 Wis.2d 562, 87 N.W.2d
246 (1958); Worthley v. Worthley, 44 Cal.2d 465, 283 P.2d 19 (1955).

35. Barber v. Barber 323 U.S. 77 (1944).
36. 290 U.S. 202 (1933).
37. 119 Ga. App. 485, 167 S.E.2d 686 (1969).
38. RESTATEMENT OF CONFLICT OF LAWS § 457 (1934) states, "A state has legislative

jurisdiction to impose upon one person a duty to support another person if (a) the person to be
supported is domiciled within the state and the person to support is subject to the jurisdiction of the
state, or (b) the person to support is domiciled within the state although the person to be supported
is not subject to the jurisdiction of the state, though neither is domiciled there." See RESTATEMENT

OF CONFLICT OF LAWS § 77 (Proposed Official Draft, 1967).

1970]
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appeared." In equating the two types of decrees there is a problem
whether to allow foreign court modification including attorney's fees,
for GA. CODE ANN. § 30-233 (Rev. 1969) does not authorize the former
husband to pay expenses of his former wife when she brings application
for modification of a judgment for child support,"0 although Georgia
courts have allowed modification of child support judgments since
1955.1' The use of a rigid and literal enforcement of the full faith and
credit clause without regard to the statues of the forum is questionable.
It would often lead to the result that wherever a conflict arises the statute
of each state must be enforced in the courts of another, but not in its own
courts.4 2 Enforcement of foreign modifications of Georgia decrees may
require a new position by Georgia courts as to what will be allowed in its
own courts.

Domestic relations has received considerable attention in recent years,
however, seldom treated are serious problems which remain after the
wife has obtained a divorce or separation decree in a state (F-I) which
has jurisdiction for divorce and personal jurisdiction over the husband.
The traditional problem has been where the original action was subject
to modification and the husband left the state and the wife had to wait
until payments were past due and then sue in F-I to get a final judgment
and then enforce it in F-2. The Connell case has a new twist whereby the
wife and children have left the F-I state and she seeks modification in F-
2 and then enforcement in F-I of the modification. Either is a great
hardship to the plaintiff, as well as greatly delay and cost.4 3

The enforcement of decrees for future payments of alimony raises
serious questions as to where modification may be sought, that is, in F-I
or F-2; the effect of such modification, and the effect in F-2 of grounds
for modification sufficient under the law of either F-I or F-2. Assuming
that such decrees are to be enforced, even though subject to modification
in F-I, we must of course recognize the effect, negative as well as
affirmative on full faith and credit. The decree which is subject to

39. 119 Ga. App. 485,491, 167 S.E.2d 686,690-691 (1969).
40. Roberts v. Roberts, 217 Ga. 613, 124 S.E.2d 85 (1962); GA. CODE ANN. § 30-223 (Rev.

1969) states "Where such an application ... if filed by the husband, the court may require the
husband to pay reasonable expenses of litigation as may be incurred by the wife, .. or children
• . .in defense thereof."

41. GA. CODE ANN. § 30-220 (Rev. 1969) has been held to allow modification of child support
payments for a minor child based on changed financial status; see Wayman v. Wayman, 222 Ga.
535, 536, 180 S.E.2d 840 (1966) which held that total divorce relieves the husband of an obligation
to pay attorney's fees for his ex-wife, provided he does not institute the action.

42. l19Ga. App. 485,491, 167 S.E.2d 686, 691 (1969).
43. E. Seoles, Enforcement of Foreign "Non-Final Alimony and Support Orders," 53 CoLUM.

L. REv. 817 (1953).

680 [Vol. 21



modification in F-I is likewise subject to modification in F-2, although

Georgia is not in agreement. 4 There has been little litigation or judicial

discussion of the problem of modification by F-2 of decrees based on

prior F-I decisions. Since the standard for full faith and credit is the

usage in F-I it seems that F-2 may modify the F-I decree in the same

manner as could be done in F- I. I n New York ex rel. Halvey v. Halvey, a

custody case, the United States Supreme Court said: 5

So far as the full faith and credit clause is concerned, what Florida (-I)
could do in modifying the decree, New York (F-2) may do . . . The
general rule is that this requires the judgment of a sister state to be
given full, not partial, credit in the state of the forum . . . But a
judgment has no constitutional claim to a more conclusive or final
effect in the state of the forum that it has in the state where rendered.

But if there is a sufficient basis for modification under F-2 law which is

not sufficient under the law of F-1, there is serious question of what the

court should do. Here conflicting policies may be present. The interest of

the federal system in enforcing the F-I decree, together with the

husband's defensive rights as to this decree may be opposed to the

interests of F-2 in a social problem which, because of a possible change

in a party's domicile, has become as much if not more the problem of F-

2 than of F- I." If neither party is domiciled in F-2 at the time of the

action for modification, then under the full faith and credit doctrine, F-2

should be permitted to use F-I grounds for modification and only F-I

grounds. This F-2 modification would be enforceable in F-I on the

theory of res judicata based on personal jurisdiction in F-2. 47 But if, in

addition to personal jurisdiction, either party is domiciled in F-2 at the

time of the modification action, then F-2 may have an independent

jurisdiction and policy basis upon which to enter an order relating to

alimony. In such a case F-2 should be permitted to use F-2 grounds for

modifying any prior decree, whether issued by F-I or F-2' (Some

reservation may be necessary in lump-sum settlement cases where the

husband has been fully relieved of the duty to support by the law of his

domicile).4" Because of the change of domicile and personal jurisdiction,

F-I should be required to recognize in continuing support cases, the

modification embodied in the F-2 decree. At the moment, this prcedure

44. Dyal v. Dyal, 65 Ga. App. 359, 16 S.E.2d 53 (1941).

45. 330 U.S. 610,614 (1947).
46. Cf. Setzer v. Setzer, 251 Wis. 234, 29 N.W.2d 63 (1947).
47. Id.
48. Cf Yarborough v. Yarborough, 290 U.S. 202 (1933).

CONFLICTS19701
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seems a reasonable solution to the troublesome problem of modification,
at least while full faith and credit is left for enforcement to existing state
procedural systems. 9

As has been noted, even though Georgia courts have invoked full faith
and credit as to accrued installments, a prerequisite being the
determination that an action must first be brought upon the decree,
actual enforcement of the new judgment obtained has depended entirely
upon the "local statutes and practice of the state," rather than upon
procedures available under either the terms of the foreign decree or the
law of the state of rendition. 0 Nor is a state compelled to make available
the identical enforcement procedures which it accords to its own alimony
decrees. Barber v. Barber,51 in initially referring to accrued installments
of alimony as "debts of record" intended only to signify that such
obligations were not examinable upon the merits when sued upon in
sister states. However, this language has been taken out of context to be
cited that only procedures for enforcement of money judgments in
general need be accorded full faith and credit. In Georgia this is revealed
in Henderson v. Henderson." Thus since the early cases culminating in
Sistare v. Sistare 3 there has been a dual deficiency in full faith and credit
to foreign alimony decrees: (I) there is too little breadth to its coverage
and (2) the enforcement of such decrees are inadequate. Due to these
deficiencies the states have been free to develop their own independent
conflict of laws rules under which recotnition will be extended in
appropriate cases, even though not compelled by the Constitution."

Georgia may find its development to be a more modern view like that
of a number of states with California in the forefront. California courts
will now modify support obligations initiated by either party subject to
tendering and litigating any plea for modification that could be
presented to the courts of the state where the alimony or support decree
was originally rendered. As the trend of later cases indicates, the view
that a foreign decree of alimony, or a local decree based thereon, is
enforceable only as an ordinary debt by levy of an execution at law under
the judgment recovered thereon, has been constantly declining. The view
that such a foreign decree or a local decree establishing it may be

49. Adam v. Saenger, 30 U.S. 59 (1958); E. Seoles, Enforcemeni of Foreign "Non-Final
Alimony andSupport Orders," 53 COLUM. L. REV. 817 (1953).

50. Lynde v. Lynde, 181 U.S. 183, 187 (1901).
51. Barber v. Barber, 62 U.S. (21 How.) 582 (1858).
52. 209 Ga. 148, 71 S.E.2d 210 (1952).
53. 218 U.S. 1 (1910).
54. 18 A.L.R.2d 210 (1952).

[Vol. 2 1
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enforced by equitable remedies, the same as if it were a decree of alimony

of a local court, has been increasingly gaining favor with the courts,

some of them passing upon the question as one of original impression in

the particular jurisdiction, and with deliberate repudiation of the

opposing doctrine. 55

In tracing the development of such modifiable decrees in the courts of

California" and further because of the growing trend of states to make

such modifications, it appears that the Connell case may have paved the

way for the necessity of Georgia courts to allow modification of child

support decrees rendered in foreign courts. There appears little reason

for enforcing other state modifications without allowing the same in

Georgia. The United States Supreme Court has not directly ruled on this

although it has indicated in Griffin v. Griffin57 that F-2 has at least as

much leeway to disregard the judgment, to qualify it, or to depart from it
as does the State where it was rendered.

It appears that the trend of state legislatures and decisions is toward
more extensive enforcement of foreign support obligation and will quite

probably be reflected in future constitutional cases. This tide of change is
exemplified by the fact that all states have passed a Uniform Support
Act in one form or another.58 It is submitted that there is both authority
and sound reason not only for extending enforcement to non-final
decrees as a matter of state policy or comity, as in Connell, but also for
mandatory enforcement under the full faith and credit clause of the

55. See Grossman v. Grossman, 242 S.C. 298, 130 S.E.2d 850 (1963); Light v. Light, 12 111.2d
502, 147 :.E.2d 35 (1957); Worthley v. Worthley, 44 Cal.2d 465, 283 P.2d 19 (1955), Robinson v.

Robinson, 9 N.J. 288, 88 A.2d 202 (1952); Sackler v. Sackler, 47 So.2d 292 (Fla. 1950), (held that

foreign decrees for alimony and support may be established as local decrees and subject to all
remedies available at F-I even as to future installments); Mocher v. Rasmasses-Taxdal, 180 So.2d

488 (Fla. App. 1965); cf. New York ex rel. Halvey v. Halvey, 330 U.S. 610 (1947). But cf. Minnear
v. Minnear, 131 Colo. 319, 381 P.2d 517 (1955).

56. See Biewend v. Biewend, 17 Cal. 2d 108, 109 P.2d 701 (1941); Palen v. Palen, 12 Cal. App.
2d 357. 55 P.2d 228 (1936); Cummings v. Cummings, 97 Cal. App. 144,275 Pac. 245 (1929).

57. 327 U.S. 220, 233-234 (1946).
58. GA. CODE ANN. § 99-903(a) (Rev. 1968). "The Uniform Reciprocal Enforcement of

Support Act was promulgated in 1950 by National Conference of Commissioners on Uniform State

Laws in an effort to establish an effective means for the interstate enforcement of duties of
support." The Commissioners' Prefatory Note to the 1950 Act states: "With the increasing
mobility of the American population the problem of interstate enrorcement of duties of support

became acute. A deserting husband was beyond the reach of process in the state where he had

abandoned his family and the family had no means to follow him. Wlefare departments saddled
with the burden of supporting destitute families were often preverted from enforcing the duty of
support in the state where the husband could be found by decisions holding that the duty existed
only as to obligees within the state." For a record of passage of uniform acts see THE BOOK OF THE
STATES 104 (1970).

1970l
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Federal Constitution as has been specifically indicated by Mr. Justice
Jackson concurring in Barber v. Barber:9

Neither the full faith and credit clause of the Constitution nor the Act
of Congress implementing it says anything about finaljudgments. Both
require that full faith and credit be given to 'judicial proceedings'
without limitation as to finality. Upon recognition of the broad
meaning of that term much may some day depend.6 0

Although this procedure may place great strain on the public policy of
the enforcing state and require allowing others certain rights not granted
its own citizens,"' it favors an efficient and practical solution.

Cases such as Connell have a direct bearing on the recently accepted
Uniform Support Act6" for the Act has not eliminated the necessity for
reliance upon the antefendent case law nor subsequent fase development.
Not only does the Act leave in force existing remedies, but where the
duty or support stems from a prior decree in another state or a Connell
type situation, the Georgia courts will still be faced with the
constitutional issue of full faith and credit. Georgia courts must still
determine the question of whether and to what extent refusal of
enforcement may be made, whether in the future modification of a
foreign decree might be permissible, and if so what law is to be
determinative, that of F-I or F-2'.

Recently in Henry v. Henry63 the Georgia Court of Appeals has
indicated that the duty of support was not only a debt of record but "a
continuing duty of support" for the wife and children. This development,
although admittedly under statutory specifications of the Georgia
Uniform Support Act, indicates a trend toward relaxing of state lines in
child support decrees and with the indication of Connell might call for
modification of foreign support decrees in Georgia, as well as
enforcement of modifiable decrees of sister states for future installments

59. 323 U.S. 77, 86 (1954) (concurring opinion). It also held that the purpose of the full faith
and credit clause is to lengthen the aim of the state court and eliminate state lines as a shelter for
judicial proceeding.

60. U.S. CONSi. art IV, § I reads, "Full faith and credit shall be given in each state to the
public acts, records, and judicial proceedings of every other state. And the Congress may begeneral
laws prescribe the manner in which such acts, records and proceedings shall be proved, and the
effect thereof." 62 Stat. 947 (1948), 28 U.S.C. § 1738 (Supp. 1952) states, "Such acts, records and
judicial proceedings or copies thereof, so authenticated, shall have the same full faith and credit in
every court within the United States and its Territories and Possessions as they have by law or usage
in the couets of such State, Territory or Possession from which they are taken." See Seoles, 52
COLUM. L. REV. 817 (1953); 44 TEXAs L. REV. 814 (1967).

61. 119 Ga. App.485,491, 167 S.E.2d686,690 (1969) (dissenting opinion).
62. GA. CODE ANN. § 99-90 (3a) (Rev. 1968).
63. 115 Ga. App. 211, 154 S.E.2d 298 (1967).
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of alimony, including child support. This last proposition would
eliminate the necessity of the test of whether the decree had been reduced
to judgment 4 and relax the confusion offered in Connell.

The result of Connell is that it does not diminish the effect of the duty
of support nor does it deprive the uniform support acts of their power by
isolating it. Often the varied choice of law provision and frequent judicial
refusal to apply the acts when to do so would conflict with a policy of the
forum state have diminished their effect. Each of these inhibitions is
traceable in some way to the territorial concept. Upon recognition that
the territorial concept has little if any basis in modern law, the states
should take steps to stabilize enforcement of support duties, 5 a
procedure adhered to in Connell. Refusal to act accordingly as in the
Connell dissent would isolate the state and offer refuge to those fleeing
such support orders based on public policy reasoning.

On Motion For Rehearing

The denial of motion for rehearing in Connel67 may be the key to the
entire problem of foreign modification of Georgia child support decrees.
After restating generally the majority opinion, the focus is on the
interpretation of GA. CODE ANN. § 30-220 (Rev. 1969) relating to the
required situs of the modification proceedings on the original alimony
and support provisions. In citing Bugden v. Bugden68 it appears that GA.
CODE ANN. § 30-225.1 (Rev. 1969) which amended GA. CODE

ANN. § 30-225 (Rev. 1969)61 has not been recognized as circumventing
the Bugden decision which held that a petition for a change of
alimentary orders could be brought in the county of the defendant's
residence in avoidance of the statute and prior cases requiring that the
proper situs was the county where the original alimony award was made.
If, as the new Act by the legislature provides, a proceeding in the original

64. Underwood v. Underwood 139 Ga. 241,242, 77 S.E. 46 (1913).
65. Shiriotes v. Florida, 313 U.S. 69 (1941); Wotthley v. Worthley 44 Cal. 2d465, 283 P.2d 19

(1955); see Choice of Law: Interstate Enforcement of Duties of Support, 1965 DUKE L.J. 356
(Spring, 1965).

66. 119 Ga. App. 485,490, 167 S.E.2d 686, 690 (1969).
67. Id. at493, 167 S.E.2d 686, 691 (1969).
68. 224 Ga. 517, 162 S.E.2d 719 (1968).
69. GA. CODE ANN. § 30-225.1 (Rev. 1969) states "So long as a husband against whom is

rendered a permanent alimony judgment remains or is domiciled in this State, the exclusive
procedure for the modification of such judgment shall be by proceeding instituted in the court of this
State which granted the original judgment. No judgment of any other State or foreign jurisdiction
by which it is attempted to modify a Georgia judgment awarding permanent alimony for the
support of a wife; or child or children, or both, will be recognized or enforced by courts of this
State."
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court granting divorce, alimony, and child support is the exclusive
procedure for modification, this raises the question whether any such
action may be maintained against a party who has removed himself
from the county where the original judgment was granted.7 0 If further it
was applied to foreign modification of Georgia alimentary decrees it
would isolate the state in support cases. Connell, however disposes of
this in one brief but all encompassing statement that the new legislation
"does not require a different result." 7

The denial of motion for rehearing in Connell further clarifies the
majority position in stating that the public policy of the State relating to
the change or modification of a final alimony decree is reflected in GA.
CODE ANN. § 30-220 et seq. (Rev. 1969) which refers to petitions
brought in a Georgia court with personal residence venue jurisdiction to
revise a Georgia alimentary judgment and not a foreign one. Also the
policy being statutory only, "in subordinate to the full faith and credit
clause of the Federal Cpnstitution." The initial purpose, however, of the
full faith and credit clause was to resolve state isolation tendencies by
requiring nation-wide recognition as created when there is an F- I decree
and thereafter plaintiff locates the defendant in F-2 and seeks reliance
upon the mandatory effect of full faith and credit. The extension of its
decree to alimantary decrees has created an ineffective legal technique on
the national level for each plaintiff must rely solely on the full faith and
credit processes of local usage.72

The lack of federal court decisions in the area creates no such
requirement" as the court in Connell is willing to assert in declaring that:

Under the Constitution of Georgia its supreme law is the Constitution
of the United States. GA. CODE ANN. § 2-8001 (Rev. 1969). The
public policy of the State reflected by its statutes is subordinate to the
Federal Constitution. 74

Although Connell poses difficulties in often allowing a foreign
modification and enforcement in Georgia to circumvent restrictions as
to what the plaintiff may have been allowed in Georgia such as
attorney's fees in a modification petition and situs of the action, its result

70. K. Stone, Domestic Relations, 21 MERCER L. REV. 135, 146 (1969); A. Reichert, Jr.,
Legislation, 21 MERCER L. REV. 229, 235 (1969); see also the editorial note to GA. CODE
ANN. § 30-225.1 (Rev. 1969).

71. 119Ga. App. 485, 167S.E.2d686 (1969); 119 Ga. App.493, 167 S.E.2d691 (1969).
72. See I CROSSLEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE UNITED

STATES 547 (1953).
73. Id.
74. 119 Ga. App. 485,494, 167 S.E.2d 686,692 (/1969).
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is desirable if realistic and just enforcement of child support is to exist. It

is hopeful that in future decisions the Georgia courts will recognize the

increasing trend of states to modify and enforce both final and non-final

alimony decrees of foreign states in which the parties are subject to its

jurisdiction, whether or not reduced to judgment as a debt of record.

Further, it might lead Georgia to modify child support decrees of other

states and thereby relax the finarcial strain on Georgians in perhaps

having to support such persons or ceasing to deny such persons theirjust

financial status. Further, there is no reason why alimony decrees for

future payments, completing child support, should not be given

enforcement when the F-2 decree is based upon the F-I decision.

EMMETT L. GOODMAN, JR.




