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During calendar year 1969, the United States Court of Appeals for the
Fifth Circuit decided over 200 cases dealing with federal statutes which
govern various aspects of employment and labor relations. This article
will not attempt to treat each case individually. Those cases
representative of orthodox legal resolution will receive only general
treatment. However, those cases which will have a substantial impact in
a particular area will be more carefully analyzed to determine how they
affect the Congressional design. The survey has been subdivided along
major legislative lines, consolidating cases for evaluation under the.
following general categories: Railway Labor Act,' Wagner-Peyser
National Employment System Act,2 veterans reemployment rights, 3

Landrum-Griffin Act,4 equal employment opportunity under Title VII
of the Civil Rights Act of 1964,5 Fair Labor Standards Act,' and Labor-
Management Relations Act.7

Railway Labor A ct

National A irlines, Inc. v. International A ssociation of Machinists and
Aerospace Workers8 concerned the status quo or "freeze" provisions of
the Railway Labor Act applicable to major disputes. It arose out of a
wildcat strike by the carrier's employees while the orderly processes
provided by the Act were running their course. The question before the
Fifth Circuit was whether the carrier, under the unusual circumstances
of the case, violated the status quo by discharging strikers who refused to
return to work under court order. After pointing out that under the
National Labor Relations Act an employer may lawfully discharge
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employees who engage in "unprotected" conduct, the court noted the
Supreme Court's admonition that NLRA positions "cannot be
imported wholesale into the railway labor arena. Even rough analogies
must be drawn circumspectly, with due regard for the many differences
between the statutory schemes." 9 The Fifth Circuit's holding is self-
instructive:

[W]e hold that the exercise of self-help by the carrier was not altogether
barred by the Act. The holding is limited to the facts of this case. We
emphasize: The unauthorized, or wildcat, nature of the strike; the
repeated refusal of the strikers to restore the status quo in violation of
the Act; the interruption of commerce; the professed absence of control
by the Union over the strikers, thus diminishing the efficacy of fines or
other contempt measures directed at the Union or its representatives;
and the proven inability of the carrier, the Union, and the district court
to return the strikers to work. We further hold, however, that the mass
discharge of the strikers exceeded the permissible bounds of employer
self-help under the circumstances. National was entitled only to hire
replacements for the strikers in order to operate its airline. The district
court on remand should determine the precise extent to which the
carrier exceeded the permissible bounds of self-help, as defined here,
and determine the right of the strikers to reinstatement accordingly.",

The Fifth Circuit, in United States v. Feaster," reversed a district
court injunction which prohibited the National Mediation Board
(NMB) from resolving a representation dispute among certain
employees of the Alabama State Docks Department, the NMB having
already determined that the entire Docks Department was an entity
"under common control with any carrier by railroad," 45
U.S.C. § 151, since the Department commonly controlled maritime
and terminal railroad subunits.' 2 After thoroughly reviewing the scope of
judicial review of NMB decisions authorized by the RLA and Supreme
Court interpretation thereof, the court held that prior to the exhaustion
of agency decisional options, i.e., prior to the certification of the results
of the representation election, the controversy was not ripe for judicial
intervention. The general rule, according to Judge Goldberg, is that
"[e]xcept for three special and narrow exceptions . . . . Judicial review

9. Id. at 1004, citing BRT v. Jacksonville Terminal Co., 394 U.S. 369, 383 (1969).
10. 416 F.2d 998, 1005 (5th Cir. 1969).
II. 410 F.2d 1354 (5th Cir. 1969).
12. See United States v. Feaster, 330 F.2d 671 (5th Cir. 1964), followed by United States v.

Feaster, 376 F.2d 147 (5th Cir. 1967), cert. denied 389 U.S. 920.



of administrative determinations is generally limited to final orders or
actions."

In Brotherhood of Locomotive Firemen & Enginemen v. Seaboard
Coastline Railroad Co.,' 4 the Fifth Circuit affirmed separate decisions
by the United States District Courts for the Middle and Southern
Districts of Florida. Both cases arose out of the merger of the former
Atlantic Coast Line (ACL) and the Seaboard Air LINE (SAL)
Railroad Companies into the Seaboard Coast Line Railroad Company
(Seaboard). The ACL had a history prior to merger of tripartite
collective bargaining with the two engine service labor organizations, the
Brotherhood of Locomotive Firemen and Enginemen (BLF&E) and the
Brotherhood of Locomotive Engineers (BLE); the SCL had no such
history of tripartite negotiations and agreements. In anticipation of the
merger, both the BLF&E and the BLE separately executed protective
agreements, providing for the merger of collective bargaining
agreements and the consolidation of seniority rosters on the constituent
railroads through negotiations covering all employees of the merged
company in each craft.

These companion appeals presented the question whether following
the merger, tripartite negotiations were required by the RLA. The
BLF&E in the Middle District action sought to intervene in a suit
brought by the BLE seeking to compel the Seaboard to place into effect
the agreement between the BLE and the carrier. Intervention was denied
on grounds that resolution of the inter-craft jurisidcitional dispute was
within the exclusive jurisdiction of the NMB. In the Southern District
action, the BLF&E sought to enjoin implementation of the same
agreement between the BLE and the carrier. Relief was denied without
any statement of the reasons.

On appeal the Fifth Circuit, onejudge dissenting, held that the post-
merger carrier and the BLE could bilaterally negotiate an agreement
relating to consolidation of engine service employee rosters of the two
former carriers.

The appellate court based its decisions on the fact that the BLF&E,
in the intervention case, fully litigated the issue common to both cases:
whether either district court had jurisdiction over a question of
representation between two labor organizations. The court reasoned that
jurisdiction over such disputes lies exclusively with the N M B, supporting
both the denial of intervention and dismissal of the petition for injunctive

13. 410 F.2d 1354, 1364 (5th Cir. 1969).
14. 413 F.2d 19 (5th Cir. 1969) (two cases).
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relief, and that the denial of intervention, under such circumstances, also
operated as res judicata on the subsequently litigated petition for
equitable relief.

Judge Thornberry, dissenting, would have held that a jurisdictional
dispute did not exist because Mediation Agreement A-1607 (regulating
matters within the jurisdiction of both unions) and the old ACL
tripartite agreements resolved the representation question and, therefore,
the controversy should fall within the well-established jurisdiction of the
federal courts to insure compliance with the Railway Labor Act with
respect to the procedure for changing agreements.

In Mungin v. Florida East Coast Ry. Co.," the Fifth Circuit
reversed and remanded a district court dismissal (for lack ofjurisdiction
over the subject matter) of an action by individual and unrepresented
union members 6 evolving out of a long and bitter battle over unilateral
carrier adoption of a uniform set of rates of pay, rules and working
conditions." After declaring that this was a "major dispute" and,

15. 416 F.2d 1169 (5th Cir. 1969).
16. The appellate court noted in footnote I to its decision the fact that the Mungin case rounded

out a decade of industrial strife and the Nation's longest railroad "'strike," precipitating a dozen or
more opinions:

For the following principal ones, showing post-1963 activity, we have for ease of
reference substituted bracketed number-prefixes for citations, e.g., Op. [I] p. -, Op
[31 p. --
Op. [I]: Florida E.C. Ry. v. Brotherhood of R.R. Trainmen, 5 Cir., 1964, 336 F.2d 172.
cert. denied, 1965, 379 U.S. 990, 85 S. Ct. 703, 13 L. Ed. 2d 61 I. Op [2]: Florida E.C.
Ry. v. United States, 5 Cir., 1965, 348 F. 2d 682, affd, Brotherhood of Ry. & S.S. Clerks
v. Florida E.C. Ry., Op [3], 384 U.S. 238, 86 S. Ct. 1420, 16 L. Ed. 2d 501. Op [3];
Brotherhood of Ry. and S.S. Clerks v. Florida E.C. Ry., 384 U.S. 238, 86 S. Ct. 1420,
16 L. Ed. 2d 501, aff'g Op [21 Op [4]; Florida E.C. Ry.. v. Brotherhood of
Locomotive Engineers, 5 Cir., 1966, 362 F. 2d 482. Op [5]: Brotherhood of R.R.
Trainmen v. Jacksonville Terminal Co., 1969, 394 U.S. 369, 89 S. Ct. 1109,22 L. Ed. 2d
344. Op [6]: Brotherhood of R.R. Trainmen v. Atlantic C.L. R.R., 5 Cir., 1966, 362 F.
2d 649, aff'd by equally divided court, 1966, 385 U.S. 20, 87 S. Ct. 226, 17 L. Ed. 2d 20.

It rounds out the 1959-1963 history to state that it all began on November 2, 1959. At
that time FEC, along with about 200 other Class I Carriers in the United States, issued
two notices of contemplated work changes pursuant to § 6 of the Railway Labor Act.
These notices led to conferences, mediation, litigation (see Brotherhood of Locomotive
Engineers v. Baltimore & O.R.R., 1963, 372 U.S. 284, 83 S. Ct. 691, 9 L. Ed. 2d 759),
and even the now famed statute, Public Law 88-108, Act of August 28, 1963, 77 Stat.
132, which continues to generate nationwide litigation in the controversy precipitated by
Rudolph Diesel's revolutionizing (but not exterminating) the occupation of railroad
fireman and the carriers' efforts to complete the task he began by eliminating firemen
from diesel engines. See Brotherhood of Locomotive Firemen & Enginemen and
Enginemen v. Central of Georgia Ry. (Merits), 5 Cir., 1969, 411 F.2d 320; Brotherhood
of Locomotive Firemen and Enginemen v. United States (Contempt), 5 Cir., 1969, 411
F.2d 312. See also the cases cited in footnote I of Brotherhood of Locomotive Firemen &
Enginemen v. Central of Ga. Ry., supra.

17. Each employee reporting for work after September I, 1963 was required to waive his rights



therefore, the Federal Courts are authorized to grant appropriate relief,
Judge Brown said:

This record bears out why, in effectuating Congressional objectives, the
law must accord. to employees the right, if not the duty, of asserting on
behalf of craft members their rights under the Act where from
disloyalty, corruption, or other influences the Union has failed in its
duty of faithful representation.' 8

In Brotherhood of Railroad Trainmen v. Central of Georgia Ry.
Co.," the Fifth Circuit handed down an important decision on the
question of the standard for judicial review of National Railroad
Adjustment Board (NRAB) awards in light of several 1966 amendments
to the Railway Labor Act of 1926.20

The First Division of the NRAB, after reviewing without oral

argument the submission of a "minor dispute" involving the legality,
under the 1939 collective bargaining agreement, of a 1953 unilateral
railroad decision to relocate the home terminal of a switch engine, issued
an award in 1959 requiring the carrier to return the train to its original
home terminal and to pay the three crew members a full day's pay
irrespective of interim earnings for each day the train was wrongfully
located away from its original terminal. The carrier returned the train
home; but, contending that interim earnings should be considered in
mitigation of the award, it sought a hearing with oral argument on the
money award issue. Oral argument was denied and the money awards
were computed in the amounts of $65,837.96. The carrier refused to pay
the money awards and the unions brought suit in federal court in 1961 to
enforce the N RA B award.

The district court, in a 1967 trial (subsequent to both the Supreme
Court decision in Gunther v. San Diego and Arizona E.R. Co.," and
enactment of the 1966 amendments to the RLA,22 held, inter alia, (1)
that it had jurisdiction to review a NRAB award to determine whether
the award was "actually and undisputedly without foundation in reason
or fact" (an interpolation between the standards of review set out in
Gunther and in the Senate Committee Report on the 1966 RLA
amendments), (2) that the award, in fact, had no foundation in reason or

under the collective bargaining agreement then existing for his craft or class and to agree
individually to accept and abide by the unilaterally imposed "Conditions of Employment." See 416
F.2d at 1172 n. I I and accompanying text.

18. 416 F.2d 1169, 1178 (5thCir. 1969).
19. 415 F.2d 403 (5thCir. 1969).
20. 80Stat. 208-209, 45 U.S.C. § 153.
21. 382 U.S. 257 (1965).
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fact in that it constituted penalty payments, (3) that the NRAB had
failed to comply with the RLA in denying the carrier oral argument on
the award, and (4) that the union should be denied attorneys' fees.

On appeal, the Fifth Circuit concurred in the standard of review
adopted by the district court; but it reversed the district court's
determinations that the award was without foundation in reason or fact,
that the carrier was entitled to oral argument, and that the union was not
entitled to attorneys' fees. Applying the standard of United Steelworkers
of America v. Enterprise Wheel and Car Corp.,23 which it concluded
Congress had "sought to incorporate . . . into a compulsory, rather
than voluntary, scheme of arbitration,"2 the Court held that the NRAB
award (as modified to correct the miscomputation by the NRAB under
its own formula of the amount due one employee) was not so unfounded
in reason and fact, so unconnected with the wording and purpose of the
collective bargaining agreement as to "manifest an infidelity to the
obligation of the arbitrator."2

The Central of Georgia case is one of the most important decisions
handed down by the Fifth Circuit during 1969 in light of its extensive
analysis of the historical development of judicial review of NRAB
awards since 1926, its characterization of the legislative history of the
1966 amendments as "somewhat less than crystal-clear," its conclusion
that Congress intended to incorporate the Steelworker trilogy standard
of review into the 1966 amendments, and its holding that the finality
language of the 1966 amendments is a "mirage if relied upon to preclude
anyjudicial review of an arbitration award of an administrative agency's
decision.""6

The Fifth Circuit, in a pair of cases27 decided on the same day
stemming out of the same labor dispute, vacated as duplicitous a
temporary restraining order (and a criminal contempt order stemming
therefrom) entered by the United States District Court for the Southern
District of Georgia subsequent to issuance of a similar anti-strike
injunction issued by the District Court for the District of Columbia. The
appellate court held that the Georgia district court should have

22. 80Stat. 208-209,45U.S.C. § 153.
23. 363 U.S. 593 (1960).
24. 415 F.2d 403,412 (5th Cir. 1969).
25. 363 U.S. 593, 597 (1960).
26. 415 F.2d 403, 412-413 (5thCir. 1969).
27. Brotherhood of Locomotive Fireman & Enginemen v. Central of Georgia Railway Co., 311

F.2d 320 (5th Cir. 1969) and Brotherhood of Locomotive Firemen & Enginemen v. United States,
411 F.2d 312 (5th Cir. 1969).



transferred the injunction action before it to the District of Columbia 2

and that the contempt proceedings failed to meet the standards of due
process as to notice in that the petition filed by counsel for the carriers
failed to name six of the individual defendants and all three of the local

lodges found in contempt. 29

Wagner-Peyser A ct

Last year the Fifth Circuit decided "the premier case" under the

thirty-six year old Wagner-Peyser Act.30 In Gomez v. Florida State

Employment Service,3' the court held that migrant farm workers

accepting work through the employment system created by the Act may

get relief in federal courts from state officials and private parties who
allegedly have conspired to violate the Act or regulations promulgated
thereunder.

Plaintiffs in Gomez were migrant farm workers who alleged that, in

response to a "Clearance Order, ' 3 2 they had traveled from Texas to

Florida to accept jobs. They contended that when they arrived in

Florida, the wages were lower than those required by the Wagner-Peyser
regulations and that housing was woefully substandard.Y Attempting to
remedy the situation, Peter Gomez, the crew boss, asked a sanitarian
from the county board of health to inspect the site. However, instead of

demanding that the employer comply with state health regulations or the
Wagner-Peyser regulations, the sanitarian allegedly threatened Gomez
with a $500 fine for each offense if the living quarters were not repaired. 34

After this incident the workers filed a complaint in federal district

28. 411 F.2d 320.
29. 411 F.2d 312.

30. Wagner-Peyser National Employment System Act, 29 U.S.C. §§ 49-49k. The Wagner-

Peyser Act established the United States Employment Service as a bureau of the Department of

Labor. Id. at § 49. One of the Act's basic objectives was "'to develop and promote a national
system of employment offices .. . for clearing labor between the several States." Id. § 49b.

Certainly one of the intended effects of the Act was the provision of some protection for migrant
laborers who travel around the country to work for employers who use the employment service and

its referral system. Under the system established by the Act, state agencies, which receive
substantial funding from the federal government and are subject to regulations issued by the

Secretary of Labor, Id. § 49c process applications for workers. If concentric local searches to fill

these applications are unsuccessful, the state offices send the requests through the interstate channels
of the United States Employment Service. The Employment Service forwards the application,

called a "'Clearance Order," to an agency which can satisfy the request in another state. The latter
assigns the order to a crew boss, who gathers workers.

31. 417 F.2d 569 (5th Cir. 1969).
32. Supra note 30.
33. 417 F.2d 569, 573 (5th Cir. 1969).

34. Id. at 574.
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court. They contended that the employer, the sanitarian, and the
employees of the state employment service intentionally and jointly
conspired to deprive the imigrant workers of their rights under the
Secretary of Labor's regulations. The district court dismissed on
grounds that it had no jurisdiction and that the complaint failed to state
a claim for which relief could be granted.35 On appeal, the Fifth Circuit
reversed and remanded for trial on the merits .3

Writing for the circuit court, Chief Judge John R. Brown "start[ed]
with the proposition that there can be no doubt that the regulations of
the Secretary of Labor were intended to protect the interests of the
workers. ' 37 However, neither the Wagner-Peyser Act nor the regulations
promulgated thereunder explicitly grant a remedy to workers for the
protection of these conferred interests. In implying a remedy, Judge
Brown noted:

• . . Absent an implied remedy, the workers have no protection. They
would not even have the protection of a criminal sanction. And civil
suits under local concepts hardly meet these conditions.
It is unthinking that Congress, obviously concerned with people, would
have left the Secretary with only the sanction of cutting off funds to the
stateS.3

In the opinion, Judge Brown stated that implication of private
remedies under federal regulatory statutes is a time-tested practice.3 9 He
used one of his own decisions, Hooper v. Mountain States Securities
Corp.," as precedent for basing implied remedies on regulations. There
are, however, a number of precedents in analogous situations where

courts have eschewed the role of lawmakers.' As a matter of fact, the
Fifth Circuit in Farkas v. Texas Instrument, Inc.12 refused to infer a
cause of action and remedy in a case involving Executive Order No.

35. Id. at 570. See also Note, Implying Civil Remedies from Federal Regulatory Statutes. 77
HARV. L. REV. 285, 288-89 (1963).

36. 417 F.2d 569, 581 (5th Cir. 1969).
37. Id. at 575.
38. Id. at 576.
39. E.g., Texas & Pac. Ry. v. Rigsby, 241 U.S. 33 (1916); Fitzgerald v. Pan Am World

Airways, 229 F.2d 499 (2d Cir. 1956). Mortimer v. Delta Airlines, 302 F. Supp. 176 (N.D. Ill.1969). See also O'Neil, Public Regulation and Private Rights of Action, 52 CALIF. L. REV. 201
(1964).

40. 282 F.2d 195, 202 (5th Cir. 1960); see Kardon v. National Gypsum Co., 69 F. Supp. 512,
514 (E.D. Pa. 1946).

41. See, e.g., United States v. Binghamton Constr. Co., 347 U.S. 171 (1954); Perkins v. LukensSteel Co., 310 U.S. 113,127 (1940); Gnotta v. United States, 415 F.2d 1271 (8th Cir. 1969); Farmer
v. Philadelphia Elec. Co., 329 F.2d 3 (3rd Cir. 1964).

42. 375 F.2d 629 (5th Cir. 1967).

[Vol. 21
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10925. Farkas did differ from Gomez, however, in that an
administrative remedy was available from the President's Committee on
Equal Employment Opportunity. In emphasizing this fact in Farkas,
Judge Tuttle said:

Were there an absence of any remedy save that which might be
fashioned under the general jurisdiction of the federal courts, the
inference would be strong that that jurisdiction was intended to be
invoked to give vitality to the contractual assurances of
nondiscrimination given pursuant to the Order. But this is not the
case.

43

Judge Brown bolstered the legislative intent-implied remedy holding
in two other ways. First, he utilized the public policy enforcement
argument. To demonstrate that such reasoning is not new in the labor
field, Judge Brown remarked, "Congress more and more commits to
individuals acting as a private Attorney General, the effectuation of
public rights through relief to individuals.""

Judge Brown advanced another theory for litigation under the
Wagner-Peyser Act. Raising the workers' interests protected by the
Secretary of Labor's regulations to the status of civil rights, he
concluded that federal courts may entertain an action for damages under
42 U.S.C. § 1983, if such rights are violated. Regarding such an action
in the instant case, Brown declared:

It is true that § 1983 has quite often been used as a means of
protecting constitutionally guaranteed rights, particularly in the area of
equal protection of the Negro. But the language of this civil rights
statute is broad: it is a violation of the statute to transgress "any rights,
privileges, or immunities secured by the Constitution and laws" of the
United States.

We need not determine the extent to which "property" rights are
outside of § 1983 recourse since the essence of the claim here is the
denial of rights of an essentially personal nature, touching such
intimate things as living and eating conditions, freedom from the
marks of modern peonage, work at starvation wage levels in degrading
poverty.
The aim of the Plaintiffs, through appropriate judicial remedies, is to
secure for themselves the fundamentals of human dignity. They seek to
protect their right to decent housing and sanitary living conditions so

43. Id. at 633.
44. 417 F.2d at 569, 574 (5th Cir. 1969).
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they and their children may be free from disease. They seek to protect
their ability to work for the wages which Congress has in effect
determined to be the minimum to which they are entitled. They seek
sanctions for having been deprived of some of those few protections
designed by Congress to lift them out of economic-sociologic peonage.
Such fundamental, human highly personalized rights are just the stuff
from which § 1983 claims are to be made. 5

One other aspect of the Gomez opinion requires consideration. The
employer argued that even if a private civil remedy existed under the
Wagner-Peyser Act, plaintiffs could not join an employer as defendant,
since it has no prescribed duties under either the statute or the
regulations. However, Judge Brown concluded that an employer can be
joined as a state actor under both Wagner-Peyser and § 1983, as long as
a plaintiff alleges intentional misconduct. The judge said:

It is true that the basic obligation for insuring that the housing and
other working conditions meet the requirements of the regulations is
placed on the state agency. . . .This does not mean, however, that the
employer has no duty. It is after all, the working, pay, living, and
transportation conditions of that requesting employer which the state
agency is to check and certify. And, if the employment system is to be
workable, he has a duty not to intentionally mislead the state officials.
When he does so and deceives workers he is implicated with such
officials .46

The most serious effect of Gomez lies not in its holding but in its
implications. In passing regulatory legislation, must Congress be more
careful to specifically exclude private causes of action and remedies
which it does not mean to include? The Fifth Circuit may have an
opportunity to tackle this problem again during the next year. 7

Veterans Reemployment Rights

Veteran's reemployment rights have been codified in the Universal
Military Training and Service Act"8 and the Supreme Court has liberally
construed the law to provide that the returning veteran, as a quidpro quo

45. Id. at 579.
46. Id. at 576-77.
47. Some of the same issues may well receive consideration if Fagot v. Flinkote Co., 305 F.

Supp. 407 (E.D. La. 1969), reaches the Fifth Circuit. In Fagot, the district court recognized an
employee's cause of action and private remedy for an employer's violation of § 15(a)(3) of the Fair
Labor Standards Act. It should be noted that this act provides a remedy for this type violation
through the Secretary of Labor.

48. Selective Service Act of 1967, 50 U.S.C.A. App. § 459, et seq.
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for service to his country, is "entitled to a position which, on the moving
escalator of terms and conditions affecting that particular employment,
would be comparable to the position which he would have held if he had
remained continuously in his civilian employment."49 Determination of
what such a position would be is based upon a "foresight-hindsight"
test.1°

The Fifth Circuit, during calendar year 1969, handled three veteran's
reemployment rights cases only two of which are noteworthy.5'

In Teamsters Local Union 612 v. Helton, the appellate court reviewed
a district court decision which reinstated a veteran to an equivalent
position but which deprived him of lost wages for the period during
which he was denied such position by virtue of company-union
arbitration of claims filed by other employees disputing the Company's
grant to the returning serviceman of a position with seniority credit
equivalent to that he held before entry into military service. The district
court had rationalized that both company and union had acted in "good
faith" when they arbitrated the issue. The Fifth Circuit affirmed the
district court reinstatement with seniority from the veteran's original
employment date, but reversed the trial court's denial of lost wages on
the rationale that the lower court had very little, if any, discretion to
deny full recovery upon a finding of unlawful denial of a job and its
accrued rights and benefits regardless of whether good faith had been
exhibited.

Montgomery v. Southern Electric Steel Co.,-" presented a more
difficult problem. The veteran left for service after completing slightly
more than three-fourths of his probationary period and while on the
extra board. During his absence, five vacancies for the lowest mill
department job were filled by extra board employees junior to
Montgomery. In each case (as well as in at least 32 other such instances),
the same job had been filled solely on the basis of which applicant was
senior in continuous service whether or not he had completed his
probationary period. Upon his return to work, Montgomery was
required to wait two years (well beyond the end of his probationary

49. Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275, 283 (1946).
50. Tilton v. Missouri Pacific Railroad Co., 376 U.S. 169, 180-181 (1964). See generally Note,

Veterans Reemployment Rights Under the Universal Military Training and Service A ct-Seniority
Provisions, I GA. L. REV. 293 (1967).

5I. In a per curiam decision, the appellate court affirmed a district court determination that any
rights to vacation pay must be drawn from the appropriate bargaining agreement and that no pay,
in that case, was due. Dugger v. Missouri Pacific R.R. Co., 403 F.2d 719 (5th Cir. 1969).

52. 413 F.2d 1380 (5th Cir. 1969).
53. 410 F.2d 611 (5thCir. 1969).
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period) for another vacancy to occur. When he was awarded an entry
level job, he sought retroactive seniority (ahead of the five who, although
junior to him in original employment date, had been promoted ahead of
him in his absence for military duty).

The district court held that the Company's unilateral right to
discharge during the probationary period, which it had exercised
approximately 10 percent of the time, constituted sufficient "managerial
discretion" to preclude any showing that promotion to the job was based
solely on continuous service and thus abrogated Montgomery's rights
under the Act, as that court interpreted Tilton. However, the record was
devoid of any indication that Montgomery had never been disciplined
during his probation period or that any adverse comment had ever been
made with respect to his work performance. Moreover, he had been
promoted, in fact, after faithful extra board service almost two years
beyond the expiration of the one-third of his probation period remaining
after his return from military duty.

On the basis of its interpretation of the language of the Act, the intent
of Congress, and the Supreme Court's decisions, the Fifth Circuit
reversed the trial court, applying the Tilton "foresight-hindsight" test,
because the stipulated trial record reflected that continuous service was
the only criteria for advancement if an employee satisfactorily completed
the probation period. The Company's unilateral right to discharge
during the probation period, absent some concrete reason to take such
action, simply was not a factor affecting promotion to the mill
department job. The court concluded that but for his service-caused
absence Montgomery would have been promoted before the other five
and he was, therefore, entitled to a seniority date reflecting this fact.

The Labor-Management Reporting and Disclosure Act of 195954

During the survey period, the Fifth Circuit decided two significant
cases involving the LMRDA. Fulton Lodge No. 2, IAM v. Nix5" dealt
with the "Bill of Rights" provisions of Title I while Price v. Wirtz"8
concerned the "persuader" reporting requirements of Title !I.

Fulton Lodge No. 2, IA M v. Nix

Nix was employed as a press representative by the International
Association of Machinists (IAM), while holding membership in IAM's

54. 29 U.S.C. § 401 (Landrum-Griffin Act), as amended [hereinafter cited as LMRDA].
55. 415 F.2d212 (5thCir. 1969).
56. 412 F.2d 647 (5th Cir. 1969).
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Fulton Lodge No. 2. During an attempt to organize certain IAM staff
employees, 7 Nix circulated two letters concerning alleged activities of a
fellow machinist, Bob Quick. Following an extended and heated
campaign the staff employees selected a representative in a National
Labor Relations Board election. Shortly thereafter Nix was fired as
press representative by the International and charges were brought
against him by Quick who claimed that Nix should be disciplined for
circulating the letters in violation of the IAM constitution. 5 Nix was
convicted on Quick's charges by a union trial committee and was
expelled from membership. In this action, brought under LMRDA
§ 102, 5 Nix claimed that his expulsion deprived him of the "free
speech" guarantees of LMRDA § 1Ol(a)(2). 0 While the NLRB found
that Nix's discharge was not an unfair labor practice, since it was not
discriminatorily motivated, 6' the District Court for the Northern
District of Georgia found his expulsion to be violative of the LMRDA
and ordered him restored to full union membership. 2

In sustaining the lower courts order against Fulton Lodge, the Fifth
Circuit relied heavily on Saltzhandler v. Caputo, 3 the landmark case
interpreting LMRDA § 101(a)(2). In the circumstances of that case, the

57. Nix was engaging in an intra-union organizational campaign, attempting to secure for
certain union employees a union of their own to bargain with their union-employer.

58. Article L of the IAM constitution inter alia, subjects a member to possible reprimand, fine,
suspension and/or expulsion from membership after notice and hearing for, inter alia:

circulating or causing in any manner to be circulated any false or malicious statement
reflecting upon the private or public conduct, or falsely or maliciously attacking the
character, impugning the motives, or questioning the integrity of any member or officer.

59. LMRDA § 102, 29 U.S.C.412,
Any person whose rights secured by the provisions of this title have been infringed by any
violation of this title may bring a civil action in a district court of the United States for
such relief (including injunctions) as may be appropriate. Any such action against a labor
organization shall be brought in the district court of the United States for the district
where the alleged violation occurred, or where the principal office of such labor
organization is located.

60. LMRDA § 101(a)(2),29U.S.C. 411(a)(2).
Freedom of speech and assembly-Every member of any labor organization shall have
the right to meet and assemble freely with other members; and to express any views,
arguments, or opinions; and to express at meetings of the labor organization his views,
upon candidates in an election of the labor organization or upon any business properly
before the meeting, subject to the organization's established and reasonable rules
pertaining to the conduct of meetings: provided, that nothing herein shall be construed to
impair the right of a labor organization to adopt and enforce reasonable rules as to the
responsibility of every member toward the organization as an institution and to his
refraining from conduct that would interfere with its performance of its legal or
contractual obligations.

61. IAM and NIX, et al, 172 NLRB 239, Enfd418 F.2d 1001 (5th Cir. 1969).
62. 262 F. Supp. 1000 (N.D. Ga. 1967).
63. 316 F.2d445 (2dCir. 1963).
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Court of Appeals for the Second Circuit held that a union may not
subject to disciplinary action a member accused of libeling or slandering
a union officer. The Saltzhandler rationale, the court noted, has
subsequently been applied by other courts to protect from discipline
many types of communication. From this judicial evolution, Judge
Godbold perceived the following general rule:

[A] union member has the statutory right 'to express any views,
arguments, or opinions' inside or outside of a union meeting, subject to
only three general limitations: (I) reasonable union rules relating to the
conduct of union meetings; (2) reasonable rules relating individual
responsibility to the union as an institution; and (3) reasonable rules
requiring members to refrain from conduct which would interfere with
the union's performance of its legal or contractual obligations."

In applying this general rule to the Nix situation, the Court declared the
first limitation immaterial. With respect to the "reasonableness"
standard of the latter two limitations, which the court said was a legacy
of legislative compromise which leaves the balancing of the institutional
interests and individual rights to the trial judges, the Court sustained the
holding that the union had not shown Nix's statements to be within
either of these provisos.

In this case the Fifth Circuit follows most other Circuits in shaping
the "Bill of Rights" into a guarantee of union democracy with the right
of free speech enjoying a particularly favored position.

Price v. Wirtz

LMRDA § 203(b)15 requires reports from persons who, pursuant to
an agreement or arrangement with an employer, undertake activities an
object of which is to persuade employees in the exercise of their right to
organize and bargain collectively. The agreement or arrangement must
be reported by the "persuader" within thirty days of its consummation.
A second report disclosing certain receipts and disbursements must be
filed annually.

Litigation under § 203(b) has revolved around two basic questions.
One deals with the impact of its provisions on attorneys; the other
concerns the scope of the annual financial report. In Wirtz v. Fowler,6"
the Fifth Circuit held that attorneys qua attorneys were not exempt from

64. 415 F.2d 212, 218 (5thCir. 1969).
65. LMRDA § 203(b), 29 U.S.C. § 433(b).
66. 372 F.2d 315 (5th Cir. 1966).
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the reporting provisions of § 203(b). However, in Fowler part VII the
court declined to follow the holding of the Court of Appeals for the
Fourth Circuit in Douglas v. Wirtz 7 and held that services for non-
persuader clients did not have to be included in the required annual
report. The question regarding the scope of the annual report was raised
again before the Fifth Circuit in Price v. Wirtz. 8 Because of the
importance of the question, internal differences within the court, and the
conflict with the Fourth Circuit, the Price case was put before the Court
en banc. By a vote of seven to five the court reversed Part VII of Wirtz v.
Fowler.

Attorney-litigants in these cases have argued that § 203(c) 9 exempts
from reporting anything pertaining to non-persuader labor relations
activities for non-persuader clients. The Government, on the other hand,
argues that the effect of this section is merely to specify those activities
or arrangements which will not trigger the reporting requirements of
subsection (b). The controversy centers on the phrase "by reason of"
such person performing non-persuader labor relations activities. The
Government interprets this section as providing that "no person need file
a report because of his giving or agreeing to give advice. . . ." The
attorney-litigants view the statute as providing that "no person need file
a report with reference to his giving or agreeing to give advice ....

Drawing from both the statutory language and legislative history, the
Fourth and now Fifth Circuits have adopted the Government's
construction. The court in Douglas undertook the following analysis,
which was reemphasized in Price. The annual report must designate both
the source and amount of "receipts of any kind from employers on
account of labor relations advice or services. . . ." Since the definition
of a persuader does not include one who gives labor relations "advice,"
Douglas emphasized that the "language literally requires a report of
payments for other advice unless the requirements of the annual report is
narrowed by subsection (c)." The court read subsection (c) as not
narrowing the filing requirements, reasoning that "unless 'advice' in
[section 203 (b)(A)J embraces independent advice, it has no meaning
whatsoever."

67. 353 F.2d 30(4th Cir. 1965), cert. denied, 383 U.S. 909 (1966).
68. 412 F.2d 647 (5thCir. 1969).
69. LMRDA § 203(c), 29 U.S.C.433(c):

Nothing in this section shall be construed to require any employer or other person to file
a report covering the services of such person by reason of his giving or agreeing to give
advice to such employee or representing or agreeing to engage in collective bargaining on
behalf of such employee with respect to wages, hours, or other terms or conditions of
employment or the negotiation of an agreement or any question arising thereunder.

See J. Beaird, Some Aspects of the LMRDA Reporting Requirements. 4 GA. L. REV. 696 (1970).
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The concluding language of the court's opinion in Price best
summarizes the holdings in these cases:

It boils down to this. As long as the attorney limits himself to the
activities set forth in 203(c), he need not report. Engaging in such
advice or collective bargaining does not give rise to a duty to report. No
report is set in motion "by reason of" his doing those things. What sets
the reporting in motion is performing persuader activities. Once that
duty arises, 203(c) does not insulate from reporting the matters in
203(b) for non-persuader clients.70

The dissenters preferred the approach of Fowler part VII because of
the "constitutional difficulties inherent in the majority's
interpretation. ... 7'

Employment Discrimination and Title VII of the Civil Rights Act of
1964

Sex Discimination Cases

During the first four years of the Equal Employment Opportunity
Commission's (EEOC) operations (July 1965 through July 1969),
twenty-seven percent of the charges filed and assigned for investigation
under Title VII involved allegations of discrimination based upon sex.72
A substantial number of the sex discrimination cases have reached the
stage of litigation, including, inter alia, two cases in which the Fifth
Circuit has established major precedent in the field: Phillips v. Martin
Marietta Corp. '1 and Weeks v. Southern Bell Telephone & Telegraph
Co. 

74

In Weeks, the Fifth Circuit was called upon to review a District Court
judgment for the employer, Southern Bell, based primarily upon

70. 412 F.2d647,651 (SthCir. 1969).
71. Id. at 656.
72. See Speech by Sonia Pressman, Senior Attorney, Office of the General Counsel, EEOC,

delivered December 5, 1969, to Cleveland, Ohio, Women's Equity Action League (WEAL), CCH
Employment Practices Guide § 8169. See also S. Pressman, Legal Revolution in Women's
Employment Rights, 44 FLA. B.J. 332 (1970).

73. 411 F.2d I (5th Cir. 1969), cert. granted 397 U.S. 960 (1970) (No. 1058). The Phillips case
has been the subject of discussion during Senate hearings concerning President Richard M. Nixon's
nominee to the United States Supreme Court, Honorable G. Harrold Carswell. Judge Carswell
(who, after his nomination was rejected, resigned from the Fifth Circuit bench to run for the United
States Senate) was labeled by some of his more vociferous critics as a "sexist" because of his vote
with a majority of the regular Fifth Circuit judges not to grant a rehearing en banc in the Phillips
case.

74. 408 F.2d 228 (5th Cir. 1969).
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"protective legislation"7 and an additional finding that a switchman's
job, such as Mrs. Weeks sought, involved "strenuous" work.7" The
weight lifting rule was repealed, effective August 27, 1968, leaving the
case on appeal dependent solely upon the "strenuous work" finding. The
Fifth Circuit framed the issue on appeal as whether the "strenuous
work" finding necessarily supported the employer's assertion of an
affirmative defense based upon the Act's "bona fide occupational
qualification" exception to the general sex discrimination prohibition.
The appellate court concluded:

[TIhe principle of nondiscrimination requires that in order to rely on
the bona fide occupational qualification exception an employer has the
burden of proving that he had reasonable cause to believe, that is, a
factual basis for believing, that all or substantially all women would be
unable to perform safely and efficiently the duties of the job involved.7"

On the record before it,79 the court held that Southern Bell has clearly
not met its burden of proof; and it reversed and remanded the dise on the
merits for appropriate relief consistent with § 706(g) of the Act, 42
U.S.C. § 2000e-5(g).

By virtue of the decision in Weeks, an employer may now make
personnel decisions based upon female occupational qualifications only
if they are bona fide in fact and capable of being so proven by a
preponderance of the evidence.

The Phillips case turned upon "a two-pronged qualification, i.e., a
woman with pre-school age children."8s The Fifth Circuit, affirming the
District Court's grant of summary judgment for the employer who

75. Southern Bell relied upon Rule 59 promulgated by the Georgia Commissioner of Labor
pursuant to GA. CODE ANN. § 54-122(b); the rule prohibited an employer from requiring a woman
to lift more than 30 pounds.

76. See Weeks v. Southern Bell Telephone & Telegraph Co., 277 I-. Supp. 117 (S.D. Ga. 1967).
77. 408 F.2d 228, 234 (5th Cir. 1969).See § 703(e) (1),42 U.S.C. § 2000e-2 (e)(l).
78. Id. at 235.
79. The appellate court observed that the District Court's finding that the switchman's job was

"strenuous" was "extremely vague" and that the trial court had made no finding on the "more
concrete and meaningful statement of the issue." See note 77, supra, and accompanying text.
Moreover, the record reflected that the employer had introduced no evidence concerning the lifting
ability of women or why the job was "strenuous." Rather, the company had urged the court to
assume that the job was too strenuous for women "on the basis of a 'sterotyped characterization'
that a few or no women can safely lift 30 pounds, while all men are to be treated as if they can." On
the other hand, Mrs. Weeks had produced evidence to the effect that she was capable of performing
the job, that a New York woman had been hired as a switchman, and that seven other women were
then performing the job of frameman, a position with duties essentially indistinguishable from those
of a switchman. Finally, the EEOC had rejected the employer's contention that the job required
weight lifting or strenuous exertion which could not be performed by females. 408 F.2d at 234-236.

80. 411 F.2d 1,4 (5th Cir. 1969).
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treated differently men and women applicants with pre-school age
children, noted:

If this i the onl permis.vibl view of ('ongressional
intention Ithe EEOC theory is that where anl otherwise valid criterion is
applied solely to one sex, then it automatically becomes a per se
violation of the A ct] available to us, as distinct front concluding that
the seeming discrimination here involved was not Jounded upon 'sex' as
Congress intended that term to be understood, we have no hesitation in
choosing the latter. The common experience oj'Congressmen is surely
not so Jar removed from that of mankind in general as to warrant our
attributing to them such an irrational purpose in the Jorinulation of
this statute."

It is clear that the Fifth Circuit found its prior decision in Weeks
inapposite82 in light of the factual context of Phillips, i.e., whereas Weeks
involved determination of whether sex was a bona fide occupational
qualification such as would exempt Southern Bell's discriminatory
employment practice from the sanctions of the Act. Phillips involved the
question of whether an employment decision based upon a combination
of sexual and nonsexual factors was discrimination of the type
proscribed by the Act. In Phillips Judge Morgan concluded that "a per
se violation of the Act can only be discrimination based solely on one of
the categories i.e., in the case of sex; women vis-a-vis men. When another
criterion of employment is added to one of the classifications listed in the
Act, there is no longer apparent discrimination based solely on race,
color, religion, sex or national origin." In his dissent from denial of
rehearing en banc,83 Judge Brown had the following to say about the
"sole basis" rationale:

If "sex plus" stands, the Act is dead. This follows from the court's
repeated declaration that the employer is not forbidden to discriminate
as to non-statutory factors. Free to add non-sex factors, the rankest
sort of discrimination against women can be worked by employers.
This could include, for example, all sorts of physical characteristics,
such as minimum weight . . . .minimum shoulder width . . . and the
like."

81. Id.
82. 411 F.2d I,3(5thCir. 1969).
83. 416 F.2d 1257 (5thCir. 1969).
84. Id. at 1260.
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The "Class A ction" Cases

In Miller v. International Paper Co., 5 the Fifth Circuit reaffirmed its
earlier holding that membership in the "class" cannot be restricted to
individuals who have filed charges with the EEOC prior to the institution
of litigation." The Court, in Miller. simply held:

[N]o procedural purpose could be served by requiring scores of
substantially identical grievances to be processed through the EEOC
when a single charge would be sufficient to effectuate both the letter
and the spirit of Title VII .

7

Johnson v. Georgia Highway Express, Inc.,. involved the question
whether the appellant, who was a discharged employee, could only

represent a class which would include other discharged employees or
whether he might represent all Negroes employed by the company. The
District Court held that the class was limited to discharged employees
only. On appeal, the Fifth Circuit disagreed and held that "from the
nature of the relief and subsequent briefs, it is obvious that he seeks to
represent all Negro employees of the appellee .... .89 On the other
hand, Judge Godbold, in his opinion specially concurring in the reversal,
was not at all sure what constituted the class. He noted:

As I understand it, we are telling the District Court that it defined the
class too narrowly and that it must extend the limits outward. We are
not, at the appellate level, attempting to stake out precise limits of an
appropriate class. That can be done only where there are more precise
pleadings, enabling the District Court to equate and balance what the
appellant claims are the limits of the class against the tests of adequate
representation, protection of the interests of the class, and
manageability of the lawsuit.90

In addition to the foregoing issue concerning "impermissibly
narrowing the class," the majority, in this interlocutory appeal pursuant

85. 408 F.2d 283 (5th Cir. 1969).
86. See Oatis v. Crown Zellerbach Corp., 398 F.2d 496 (5th Cir. 1968). See also Jenkins v.

United Gas Corp., 400 F.2d 28 (5th Cir. 1968).
87. 408 F.2d 283, 285 (5th Cir. 1969). From the record before it, the Court was unable to

determine whether the charging parties had formally named the unions in the charges Filed with the
EEOC. Therefore, on the principle spelled out in Oatis and Jenkins and reaffirmed in Miller, [that
charging parties cannot bypass the EEOC], this matter was remanded for determination. If the facts
reflected the failure to include the unions in charges filed with the Commission, the appellate court
held that the trial court's grant of summary judgment for the unions would be correct. Id. at 29 1.

88. 417 F.2d 1122 (5th Cir. 1969).
89. Id. at 1124.
90. Id. at 1125.
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to 28 U.S.C. § 1292(b), treated the questions of the potential adequacy,
with which Johnson would represent the class and the burden placed
upon the trial court by the interstate character of the employer's
operations. The adequacy of representation issue, according to the
majority, should have been the subject of an evidentiary hearing; the
burden on the trial court was dispensed with by a comment that "the
[trial] court could well require appropriate notice to members of the
class . . . even though no notice is specifically required under Rule
23(b)(2). Fed. R. Civ. P ...... "I The appellate court majority
concluded with the usual cryptic statement that "[tihe order of the
district court is reversed and the cause remanded for proceedings in
accordance with this opinion. '9 2 With Judge Godbold, the trial judge
(Judge Newell Edenfield) must be saying "[l]t is not quite that easy." '9 3

Rule 23, Federal Rules of Civil Procedure would still seem to be the
best guide to what constitutes a proper class, modified only as that rule
has been construed in the Miller decision.

The "Jurisdictional Prerequisite" Question

The Fifth Circuit consolidated five cases for appellate disposition of
the question whether an actual concilation attempt by the EEOC was a
jurisdictional prerequisite for bringing an action under Title Vil.9 '
Bringing itself into line with the Fourth9" and Seventh9" Circuits, the
Fifth Circuit held:

Section 2000e-5(e) [Section 706(e)], Title 42, U.S.C.A. very clearly
sets out only two requirements for an aggrieved party before he can
initiate his action in the United States District Court: (1) he must file a
charge with the Equal Employment Opportunity Commission and (2)
he must receive the statutory notice from the Commission that it has
been unable to obtain voluntary compliance. 7

The Court was simply unwilling to permit trial courts to dismiss cases
where the EEOC, either because of its backlog of charges or its
institutional inefficiency, had made no actual attempt to conciliate, "a

91. Id. at 1125.
92. Id. at 1125.
93. Id. at 1127.
94. Dent v. St. Louis-San Francisco Ry. Co., 406 F.2d 399 (5th Cir. 1969).
95. Johnson v. Seaboard Coastline R.R. Co., etc., 405 F.2d 645 (4th Cir. 1968) cert. deniedsub

nom. Pilot Freight Carriers, Inc. v. Walker, 394 U.S. 918 (1969).
96. Choate v. Caterpillar Tractor Co., 402 F.2d 357 (7th Cir. 1968).
97. 406 F.2d 399, 403 (5th Cir. 1969).
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failure that was and will always be beyond the control of the aggrieved
party."98

Dent has been subsequently reaffirmed in Miller v. International
Paper Co.99 and Green v. Aluminum Co. ofA merica. ' 0 0

In Miller, the Fifth Circuit also explained that the 30 day limitation
period during which an aggrieved party must file his section 706(e)
lawsuit "does not begin to run until notice of the failure to achieve
voluntary compliance has been sent by the EEOC and received by the
aggrieved person." 101

Discovery

Georgia Power Company v. EEOC,02 involved a petition by the
employer seeking to have the District Court (I) set aside the demand for
access to company records on the ground no adequate and timely charge
had been filed with the EEOC and (2) limit the scope of the demand.

The charging party had filed an unsworn charge within the 90 day
period following the complained of action,'0 3 but she had not filed the
sworn charge'04 until after the period had expired. The trial court refused
to decline jurisdiction when the charge was timely filed, but was not
processed or "put in form" for 95 days. Therefore, it held that "while
the filing of a written charge within 90 days is jurisdictional, it may be
amended as to form thereafter, including the supplying of a verification
or oath."'0 15

Before the Fifth Circuit, Georgia Power again raised the adequacy
and timeliness contentions. Relying upon its earlier decision in Weeks v.
Southern Bell Telephone & Telegraph Co.' and 29 C.F.R. § 1601.11
(1966), the appellate court affirmed the decision below holding (on a
"relation back" rationale permitting curing of a technical defect by
amendment) that the Company was properly served with an adequate
and timely charge.10

98. Id.
99. 408 F.2d 283, 288-291 (5th Cir. 1969).
100. 407 F.2d 380 (5th Cir. 1969) (per curiam).
101. 408 F.2d at 287.
102. 295 F. Supp. 950 (N.D. Ga. 1968), affd412 F.2d 462 (5th Cir. 1969).
103. § 706(e), 42 U.S.C. § 2000e-5(e).
104. § 706(d), 42 U.S.C. § 2000e-5(d).
105. 295 F. Supp. 950,953 (N.D. Ga. 1968), affd 412 F.2d 462 (5th Cir. 1969).
106. 408 F.2d 228 (5th Cir. 1969).
107. 412 F.2d 462, 467 (5th Cir. 1969). In an interesting footnote, id. at 467 n.l0, the Fifth

Circuit noted:
With regard to limitation periods, the company has voiced one valid concern, viz., that

the EEOC may not give a charged party notice of a pending charge within a reasonable
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With respect to relevancy and scope, the trial court held that "the law
does not compel the compilation or preparation of any research or
summary by any employer, but only that the documents in question be
made available for examination and/or copying."'' 0 The lower court
also concluded that "there must be reasonable limitations as to time,
space and scope."'' 0 And finally, and most significantly, it held:

Timewise there should be reasonable limitations also. The court
agrees with the Commission that the effective date of the Act is not the
proper test, nor is the statute of limitations built thereon. On the other
hand, whatever was done 10, 20, or 30 years ago by an established
company could not illustrate the violation of this new right created by
Congress in 1965, nor would statistics of such ancient vintage have
relevancy or probative value. In such circumstances, the court limits
the demand to a five year period prior to the alleged violation. Any date
thus fixed is admittedly arbitrary. However, such period is deemed to
be reasonable for the normal case absent some special showing of the
need and relevancy of a longer period. None is present here."10

The EEOC did not appeal from the modification of its demand for
access, but the company, on appeal, contended that the District Court
did not sufficiently restrict the scope of the demand. The company
contended that the only relevant data were the records and information
pertaining to the aggrieved party and similar records and information
concerning the individual who was hired in preference to aggrieved party.
The Fifth Circuit disagreed and held:

Discrimination on the basis of race or sex is class discrimination.
The EEOC cannot reasonably be expected to discern such
discrimination by examining data relating to two individuals."'

time. While the Act provides that a charging party has ninety days from the date of the
unlawful employment practice within which to file a charge, there is no time prescribed
within which the EEOC must serve a copy of the charge upon the company. We therefore
infer that service of the charge must be made within a reasonable time after receipt by the
EEOC. The company in the instant case was served with the formal charge on November
23, 1967, seven days after the letter charge was amended and eighty-six days after the
letter was filed with the EEOC. In the circumstances of this case, we think that the EEOC
acted with reasonable diligence. It may be noted, however, that the determination of
reasonableness is an ad hoc matter; thus the EEOC would be well advised to furnish the
charged party with a copy of the original charge immediately with a notation that a
formal charge will be forthcoming.

This admonition of the EEOC may well be the most important instruction contained in the
decision.

108. 295 F. Supp. 950,953-954 (N.D. Ga. 1968).
109. Id. at 954.
110. Id. at 954.
III. 412 F.2d 462, 468 (5th Cir. 1969).
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According to the appellate court, "the amendments to the Demand
made by the district court narrowed the discovery to a reasonable
breadth." '

The decisions of the trial and appellate courts, read together, would
seem to indicate that an employer may substantially limit discovery
"geographically, temporally, and in scope.""13

Lim its of Employer Response to Employee Filing Charge

In Pettwav v. American Cast Iron Pipe Co.,"' the Fifth Circuit
held that an employee who has filed a "charge" with the EEOC may not
be disciplined or discharged even though such charge contained
statements which may rise to the level of otherwise actionable
"malicious defamation." As the court stated:

We hold that where, disregarding the malicious material contained in
a charge (or petition for reconsideration, or other communication with
EEOC sufficient for EEOC purposes, or in a proceeding before EEOC)
the charge otherwise satisfies the liberal requirements of a charge, the
charging party is exercising a protected right under the Act. He may
not be discharged for such writing." 5

The appellate court careflly distinguished § 704(a), 42
U.S.C. § 2000e-3(a), from the no-retribution provisions of the
National Labor Relations Act, § 8(a)(4), 29 U.S.C. § 158(a)(4), and
of the Fair Labor Standards Act, § 15(a)(3), 29 U.S.C. § 215(a)(3).
Under the latter Acts, the responsible federal agencies have refused to
invoke the "preemption doctrine""' to protect from discipline an
employee who has intentionally circulated defamatory or insulting
material known to be false." 7 It is important to note, however, that the
Fifth Circuit did not leave the employer remediless. It expressly left open
a civil action for malicious defamation" 8 under the principles of Linn v.
Plant Guard Workers,"' New York Times Co. v. Sullivan, 2 0 and
Salzhandler v. Caputo.'2 1 In effect, Pettway stands for the proposition

112. Id. at 468.
113. Id.
114. 411 F.2d998, reh. denied415 F.2d 1376 (5thCir. 1969).
115. Id. at 1007.
116. See San Diego Building Trade Council v. Garmon, 359 U.S. 236 (1959).
117. 411 F.2d 998, 1005-1006 (5th Cir. 1969) n. 17-19 and accompanying text.
118. 383 U.S. 53 (1966).
119. 411 F.2d 998, 1007 n.22 (5th Cir. 1969).
120. 376 U.S. 254 (1964).
121. 316 F.2d 445 (2d Cir. 1963).
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that the contents of a charge made to the EEOC may never be the basis
of a disciplinary employment action, but may well form the basis of a
civil suit for malicious defamation, if the evidence is sufficient.

Papermakers and Its Implications

Perhaps the most far reaching decision by the Fifth Circuit during
calendar year 1969 was Local 189, Papermakers v. United States.' 2On

a motion for preliminary injunction sought by the Attorney General to
restrain an all-white local labor union from striking an employer who
sought to implement an agreement reached with the Office of Federal
Contract Compliance (OFCC), the trial court in United States v. Local
189, Papermakers,2 3 granted injunctive relief which, inter alia, ordered
abolished, as applied to Negroes hired before January 16, 1966, a system
of "job seniority" in a plant having definite and admittedly racially
discriminatory "lines of progression" which permitted only stair-step
advancement on a job-to-job basis within any particular department. 2

In place of "job seniority", the court instituted a system of "mill
seniority"' 2

1 which would control, when they competed with white
employees, all promotion, demotion and selection for training actions of
Negroes hired before the 1966 date.2 6 The trial court heard the motion
on a stipulated record based upon only two issues:2 7

(I) Whether, under the facts and the circumstances of the case, the
"job seniority" system which was in effect prior to February 1, 1968
[the date upon which the parties stipulated the employer had eliminated
the "recall" preference to white employees, the last device which
restricted Negro advancement] was violative of Title VI i; and
(2) If the "job seniority" system was unlawful, what was the necessary
and appropriate standard or guide-line for identifying the seniority of
employees for promotion and demotion?

Then the court made four express findings of fact:

(I) Prior to January 1, 1966, there existed an admitted and pervasive
pattern of racial discrimination with respect to promotion, demotion

122. 416 F.2d 980 (5th Cir. 1969),cert. denied 397 U.S.919 (1970).
123. 282 F. Supp. 39 (E.D. La. 1968).
124. On January 16, 1966, the employer and union had implemented a merger of certain

functionally related lines of progression which had previously been segreoated by race.
125. Such a concept was already in effect for limited purposes according to a collective

bargaining agreement in force at the time of the hearing.
126. 282 F. Supp. 39,41-42 (E.D. La. 1968).
127. Id. at 43-44. The trial court reserved for hearing another day eleven other issues which

ultimately were the subject of a decision reported in 301 F. Supp. 906 (E.D. La. 1969).
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and selection for training (Negroes had been relegated to one group of
jobs and whites were given another);
(2) Because of these pervasive employment practices, the continuation
of the "job seniority system effectively then presently discriminated
against Negroes hired at least before January I, 1966.
(3) "Mill seniority" as defined in the collective bargaining agreement
then presently in force would not so continue to discriminate against
the affected Negroes; and
(4) "Job seniority" within the particular lines of progression and used
in the selection of employees for training was not necessitated by safety
or efficiency factors nor for any other reason was it objectively a better
or more desirable basis than "mill seniority," with the context of the
then present lines of progression at the plant, for promotion, demotion
or selection for training.

Thereafter, in its conclusion of law, the court more specifically noted:

It is undisputed-in fact, the ultimate facts compelling the conclusion
have been stipulated by all parties-that prior to May 1964, Crown
followed an active program of discrimination in employment
opportunities against its Negro employees . . . , and that not until
January, 1966 [over six months after the effective date of the Act (July
2, 1965)] were considerations of race fully obliterated with respect to
job opportunities of the employees at the plant.
* * * [D]iscrimination was arranged by the device of granting
'jurisdiction' over the more attractive lines of progression and the more
lucrative jobs to the white local [189].128

The court, moreover, continued:

In the circumstances of this case, the seniority and recall system which
defendant unions and defendant Crown maintained in effect at the...
paper mill prior to February 1, 1968, perpetuates the consequences of
past discrimination, and is unlawful under Title VII . . . and under
Executive Order 11246 and the contractual Clauses required thereby.
Obviously, that seniority system was not a bona fide seniority system
within the meaning of § 703(h) of Title VI I. (Emphasis added). 2 9

In rationalizing its decision, the trial court made several significant
comments. First, "[T]he Union does not seriously attack mill seniority
as unfair, but principally questions the right of this Court to order any
particular seniority system into effect."'' 30 Second, the court remarked:

[W]e do not hold that 'mill seniority' isperse required under Title VII.

128. 282 F. Supp. 39, 44 (E.D. La. 1968).
129. Id. at 44, citing Quarles v. Philip Morris, Inc., 279 F. Supp. 505 (E.D. Va. 1968).
130. 282 F. Supp. 39,45 (E.D. La. 1968).
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But we do hold that, where, as here, 'job seniority' operates to continue
the effects of past discrimination, it must be replaced by some other,
non-discriminatory, system and that mill seniority is an appropriate
system in this case.'31

The court then invited the parties to develop a system they would prefer
better, subject of course to court approval. 3 2

It was in the above-described posture that the Fifth Circuit took the
case on appeal. 33

After briefly reviewing the factual background, the appellate court
framed the respective contentions of the parties:

The plaintiffs maintain that Crown's practice of awarding jobs on the
basis of job seniority rather than mill seniority discriminates against
Negroes, since they had no way of attaining job seniority in white slots
until the recent desegregation of the plant. When Negores bid for jobs
above the former entry level of white lines of progression, Crown in
effect penalized them for not having what it denied them on account of
their race until a short time ago-white job seniority. Crown's system
gives renewed effect to the old racial distinctions without the plaintiffs
say, the justification of business necessity.
[Crown and Local 189 maintained that the company ceased
discriminating in 1966 with merger of lines of progressionn coupled

131. Id. at 45.
132. Id.
133. See Local 189, Papermakers v. United States, 416 F.2d 980, 985 (5th Cir. 1969).

Subsequent to the appeal from the decision in 282 F. Supp. 39, the Attorney General pressed for
permanent injunctive relief embracing eleven additional issues deferred at the time of the original
hearing. A concise summary of the findings of fact and conclusions of law on these issues is included
in a footnote to the appellate court decision:

On June 26, 1969, the district court issued its findings of fact and conclusions of law on
the remaining issues. (I) The court found that Crown had continued to discriminate in
job assignments by appointing whites to traditionally white jobs and Negroes to
traditionally Negro jobs. The court added to the aggrieved class Negroes hired since the
merger of the progression lines (1966), except for the six Negroes hired since then 'who in
fact bid for and received formerly white jobs from the Extra Board.' (2) The court
concluded that a six-months residency requirement was not necessary to train employees
for the next higher job in every instance. The parties, it noted, had stipulated which
residency requirements were justified by need. (3) The court also found that certain jobs
provide no training for the next higher levels. It therefore held that Negroes within the
aggrieved class could skip those jobs in bidding on higher jobs in the merged lines of
progression. (4) Finally, the court found that 64 hours of temporary assignment to ajob
per month provided training equivalent to permanent assignment to the job and should be
treated as such for the purposes of bidding.

416 F.2d 980,986 n.6 (5th Cir. 1969). The footnote also indicates that the disposition of these issues
"does not affect our consideration of its earlier findings of fact and conclusions of law." The
appellate court, however, could hardly have ignored the subsequent findings and they may well have
been at least corroborative of the previous determination concerning "pervasive discrimination."

[Vol. 21i



LABOR LA W

with 1964 merger of extra boards and 1965 implementation of transfer
provisions] 'what remains, the defendants say, is a racially neutral
system of job seniority. The fact that the system continues to prefer
whites over previously hired Negroes in filling certain vacancies does
not in itself show racial discrimination. That effect, the defendants
argue, is merely an ineradicable consequence of extinct racial
discrimination.' (Emphasis added)." 4

Defendants also contended (1) Title VII was intended to apply only
prospectively, (2) the legislative history read with § 703(h) "immunize
accrued rights of seniority against remedial measures," and (3)
insistence upon mill seniority effectively bestows "preferential
treatment" upon one race. 15

That the Fifth Circuit affirmed the district court decision is not so
important as why it did so.

First, the appellate court adopted the Quarles interpretation of the
legislative history with respect to section 703(h), 42 U.S.C. § 2000e-(h),
that a racially discriminatory seniority system was not bona fide and
hence was not immunized by Congress from remedial action. 36

Next, the court noted: "It is not decisive therefore that a seniority
system may appear to be neutral on its face if the inevitable effect of
tying the system to the past is to cut into the employees present right not
to be discriminated against on the ground of race."' 37 With such a
foundation, Judge Wisdom, writing for the Court, then adopted as a
"compromise remedy" the "rightful place" theory first expressed in a
student law review note, 38 and from which the court in Quarles admitted
it had freely drawn. 39

But before launching into the reasons for affirming the trial court, the
appellate court framed a hypothetical fact situation purporting to limit
the applicability of its decision:

Not all 'but-for' consequences of pre-Act racial classification warrant
relief under Title VII. For example, unquestionably Negroes, as a class,
educated at all-Negro schools in certain communities have been denied
skills available to their white contemporaries. That fact would not,
however, prevent employers from requiring that applicants for
secretarial positions know how to type, even though this requirement
might prevent Negroes from becoming secretaries. 40

134. 416 F.2d 980, 986 (5th Cir. 1969).
135. Id. at 986-987.
136. Id. at 987-988.
137. Id. at 988.
138. 80 HARV. L. REV. 1260 (1967).
139. See 279 F. Supp. at 510.
140. 416 F.2d 980, 988 (5th Cir. 1969).
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The hypothetical secretarial situation was then compared with the
flagrantly unjustifiable nepotism in Local 53, Asbestos Workers v.
Vogler, "' as illustrative of why a system neutral on its face but
discriminatory in fact should be condemned.' The court concluded:
"The controlling difference between the hypothetical and Vogler is
business necessity." 43

The court thereupon proceeded to explain why the decision in
Papermakers should be similar to Quarles and Dobbins v. Local 212,
IBEW,'44 consistent with United States v. H.K. Porter Co., '4 different
from United States v. Sheet Metal Workers, Local 36,146 and Griggs v.
Duke Power Co., 47 and distinguishable from Whitfield v. United
Steelworkers of A merica. 148

In Quarles and Dobbins, the trial courts had concluded that "facially
neutral but needlessly restrictive tests may not be imposed where they
perpetuate the effect of previous racial discrimination.' ' 4

Judge Wisdom went to great lengths to elaborate on why Whitfield50

was distinguishable on its facts from Papermakers:'5 '

(1) There was no issue in Whitfield as to the measure of promotion
from one job to another.

(2) Quoting from Quarles, Judge Wisdom said (at 416): Present
discrimination was allowed in Whitfield only because it was rooted in
the Negro employees' lack of ability and training to take skilled jobs
on the same basis as white employees. The fact that white employees
received their skill and training in a discriminatory progression line
denied to the Negroes did not outweigh the fact that the Negroes were
unskilled and untrained. Business necessity, not racial discrimination,
dictated the limited transfer privileges under the contract.

(3) In Whitfield, unlike the present case, the two lines were not so

141. 407 F.2d 1047, (5th Cir. 1968).
142. The court cited numerous desegregation cases which collectively stood for the proposition

expressed by the district court in United States v. Louisiana, 225 F. Supp. 353, 396 (E.D. La. 1963),
affd 380 U.S. 145 (1965) and which was quoted: "The promise of evenhanded justice in the future
does not bind our hands in undoing past injustices."

143. 416 F.2d980 (5th Cir. 1969).
144. 292 F. Supp. 413 (S.D. Ohio 1968).
145. 296 F. Supp. 40 (N.D. Ala. 1968).
146. 416 F.2d 123 (8th Cir. 1968).
147. 292 F. Supp. 243 (M.D.N.C. 1968), affirmed in part, revised in part 420 F.2d 1225 (4th

Cir. 1970), cert. applied for 38 U.S.L.W. 3407 (U.S. Apr. 21, 1970) (No. 1405).
148. 263 F.2d 546 (5th Cir. 1959).
149. 416 F.2d 980, 991-992 (5thCir..1969).
150. Judge Wisdom wrote for the Court in both Whitfield and Papermakers.
151. 416 F.2d 980, 992-993 (5th Cir. 1969).
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functionally related that experience at the top of the formerly black line
could provide adequate training for the bottom jobs in the white lines.

(4) This Court rejected both of plaintiffs' objections [based upon
Steele v. L & N R. Co., 323 U.S. 192 (1944)]. We held that the
qualification test [given to transferring Negroes in lieu of a 260 hour
probation period] was the 'minimum assurance the company could
have of efficient operations' and that the company and union had gone
"about as far as they could in giving Negroes preference in filling
Number I line vacancies consistent with being fair to incumbents and
consistent with efficient management.

The Court stated that the Whitfield "system was conceived out of
business necessity, not out of racial discrimination" and it was the
"unqualified employee" not the Negroper se who was affected.,"

Then the court cited with approval H.K. Porter with the observation
that, in that case, "safety and efficiency, the component factors of
business necessity, would not allow relaxation of the job seniority
system." "'

The court found the record as reflected in the District Court's opinion
in Sheet Metal Workers, Local 36, silent as to whether the union referral
system there involved was discriminatory in fact; and, to the extent that
Griggs departed from the court's view that the incidents of
discrimination must be limited to those that safety and efficiency
require, the court found that case "unpersuasive." 54

Finally, the Fifth Circuit disposed of a number of affirmative defenses
premised upon statutory interpretations argued by the defendants. It
distinguished judicial grant of "fictional" seniority [concededly
proscribed by section 7030), 42 U.S.C. § 2000e-2(j)] from recognition
of credit for time "actually worked" in so-called Negro job
classifications which should be given equal status with so-called white
jobs. 5 5 And the "intentional discrimination" language of § 703(h),
706(g) and 707(a), 42 U.S.C. § 2000e-2(h), -5(g) and -6(a) was
generally dispensed with by application of the rule that intentionally
discriminatory pre-Act conduct which, in fact, continues after the
effective date of the Act "by its very nature contains the implication of
the required intent."'15 6

In the last analysis, however, it seems apparent from the foregoing

152. 416 F.2d 980, 993 (5th Cir. 1969).
153. Id.
154. 416 F.2d 980, 994 (5th Cir. 1969).
155. 416 F.2d 980, 995 (5th Cir. 1969).
156. 416 F.2d 980,995-997 (5th Cir. 1969), citing legislative history of the Act, case law, and a

law review article.
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considerations that the Fifth Circuit has tailored the Papermakers
precedent to fit those cases involving facially neutral systems which
nevertheless presently discriminate (after the Act's effective date) by
carrying over pre-Act advancement criteria which were based upon
discriminatory initial assignment by race rather than upon "business
necessity," "economic purpose," "reasonable economic purpose," and
"assurance . . . of efficient operations . . . [and] efficient
management," or "business justification" (to use the phrases
commonly used by the Fifth Circuit and other courts and which the Fifth

.Circuit equates with safety and/or efficiency). Assuming the existence of
business justification for employment policies or assuming employment
acts or practices stem from "any reason other that, discrimination on
account of race . . . in violation of § [703]," § 706(g), 42 U.S.C.A.
§ 2000e-5(g), then Papermakers should not control.

Fair Labor Standards A ct, as A mended 7

During the survey year the Fifth Circuit decided nine cases involving
the FLSA. Of this number, three concerned the Act's coverage; three
involved the Act's enforcement, particularly the remedial discretion of
federal district courts; one involved the Act's equal pay provisions; and
two dealt with the scope of exemptions.

Coverage

Coverage under the FLSA is of three types: (a) employees individually
engaged in interstate or foreign commerce, (b) employees individually
engaged in the production of goods for interstate or foreign commerce,
and (c) all employees of certain enterprises.'18 Two of the three coverage
cases concerned production for commerce," 9 the other cast involved the
new enterprise concept. 60

In Shultz v. Instant Handling, Inc.' the primary issue was whether
employees of Instant engaged in removing commercial and industrial
waste from the premises of customers who admittedly were directly or
indirectly engaged in interstate commerce were engaged in the

157. 29 U.S.C. § 201-19 (hereinafter FLSA).
158. Handy Reference Guide to the Fair Labor Standards Act, as amended in 1966, U.S. Dept.

of Labor (1967).
159. Shultz v. Instant Handling, Inc., 418 F.2d 1019 (5th Cir. 1969); Wirtz v. Ray Smith

Transport Co., 409 F.2d 954 (5th Cir. 1969), cert. denied, 396 U.S. 986 (1969).
160. Shultz v. Mack Farland & Sons Roofing Co., 413 F.2d 1296 (5th Cir. 1969).
161. 418 F.2d 1019 (5thCir. 1969).
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production of goods for commerce. Section 3(j)16 2 of the Act defines
"produced" as including "any closely related process or occupation
directly essential to the production thereof. . . ." In bringing the
action, the Secretary of Labor contended that the trash removal work of
Instant's truck drivers and related employees was essential to the
continued operation of their customers interstate business and therefore
fell within the section 30) definition. Instant's position of non-coverage
was based on the Fourth Circuit's decision in Wirtz v. Modern
Trashmoval, Inc. 6 3

In agreeing with the Secretary of Labor, Judge Rives said that "the
work of defendant's employees was closely analogous to that of
maintenance and custodial employees who have consistently been held
covered by the Act on the ground that their services-including the
removal of trash-bear a close and essential relationship to the
functioning of industrial plants or office buildings in which productive
operations for commerce are carried on."' 4 With respect to Modern,
Judge Rives found the defendant's and the district court's reliance on
this case clearly misplaced. The following factual differences, he said,
require a different result:

In Modern Trashmoval, the court found that the record contained no
showing 'that a large proportion of Modern's business was related to
production for commerce' or that Modern's employees had 'more than
a few minutes . . .contact' each week with interstate producers ...
Here, in sharp contrast, the stipulation clearly shows that defendants'
tmployees were engaged in activities which were 'dedicat[ed] either
exclusively or primarily' to the production of goods for
commerce .... 165

The construction of the first part of § 3(j)' was involved in Wirtz v.
Ray Smith Transport Co.' 7 The question in that case was whether truck
drivers transporting petroleum products from Texas refineries to

162. FLSA § 30), 29 U.S.C. 203j).
"Produced" means produced, manufactured, mined, handled, or in any other manner
worked or in any State; and for the purposes of this Act an employee shall be deemed to
have been engaged in the production of goods if such employee was employed in
producing, manufacturing, mining, handling, transporting, or in any other manner
working on such goods, or in any closely related process or occupation directly essential
to the production thereof, in any State.

163. 323 F.2d 451 (4th Cir. 1963) cert. denied. 377 U.S. 925 (1964).
164. 418 F.2d 1019, 1022, 1023 (5th Cir. 1969).
165. 418 F.2d 1019, 1023 (5th Cir. 1969).
166. FLSA § 30), 29 U.S.C. 203 (j).
167. 409 F.2d 954 (5th Cir. 1969), cert. denied 396 U.S. 986 (1969).
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wholesale distributors, retail service stations, and certain commercial
and industrial consumers located elsewhere in that state were engaged in
the production of goods for commerce. The Secretary of Labor had
argued that since the § 3j) definition of "produced" includes
"transporting," these drivers were engaged in the production of goods
within the meaning of the Act. Smith urged that "transporting" be
limited to "intra-plant and plant-to-plant transporting which takes
place before the manufacturing process is completed . -"68 In
rejecting Smith's contention the court relied upon A lstate Construction
Co. v. Durkin' which held that drivers who hauled road surfacing
materials from the manufacturer to the road construction site were
engaged in production. With respect to whether the petroleum products
delivered by these drivers were produced for commerce, Judge Gewin
said:

If a producer can reasonably expect his product to move or cause
movement in interstate commerce, it is immaterial in determining
whether the product was produced for commerce that this interstate
activity is several steps removed from the producer's operation.
Although there is no evidence in the record that the appellant actually
knew of the relevant uses made of the petroleum, we believe it must be
charged with such knowledge because of the type product involved and
the nature of the businesses to which it was delivered.' 70

In Shultz v. Mack Farland and Sons Roofing Co., 7
1 the Secretary of

Labor's claim of coverage was based on the "enterprise coverage"
provisions' 2 added to the Act by the 1961 Amendments. Two roof

168. Id. at 955.
169. 345 U.S. 13 (1953).
170. 409 F.2d 954, 957, 958 (5thCir. 1969).
171. 413 F.2d 1296 (5th Cir. 1969).
172. FLSA § 3(r), 29 U.S.C. 203 (r) (1964).

"Enterprise" means the related activities performed (either through unified operation or
common control) by any person or persons for a common business purpose and includes
all such activities whether performed in one or more establishments or by one or more
corporate or other organizational units including departments of an establishment
operated through leasing arrangements, but shall not include the related activities
performed for such enterprise by an independent contractor: Provided, That, within the
meaning of this subsection, a retail or service establishment which is under independent
ownership shall not be deemed to be so operated or controlled as to be other than a
separate and distinct enterprise by reason of any arrangement, which includes, but is not
necessarily limited to, an agreement, (I) that it will sell, or sell only, certain goods
specified by a particular manufacturer, distributor, or advertiser, or (2) that it will join
with other such establishments in the same industry for the purpose of collective
purchasing, or (3) that it will have the exclusive-right to sell the goods or use the brand
name of a manufacturer, distributor, or advertiser within a specified area, or by reason of
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construction corporations founded by Mr. William McFarland
maintained two separate locations in Florida. Mr. McFarland was the

sole investor in both corporations and exercised authority over the hiring

of supervisory personnel as well as their hours, work assignments, and

rates of pay. One corporation, Mack Farland & Sons Roofing Co., met

the coverage standards of § 3(s) and 3(s)(4) and employees of this

corporation were compensated in accordance with the overtime

requirements of the Act. The other corporation, MackFarland Roofing

Co., did not meet the 1961 dollar volume standards of § 3(s)(4), 13 thus

its employees were not paid for overtime work as provided by the Act. In

bringing this action the Secretary contended that the two corporations
comprised a single enterprise within the meaning of § 3(r) thus entitling

the employees of both corporations to overtime compensation after forty

hours per week. Therefore, the coverage issue presented by this case was

wehther the two corporations had engaged in "related activities"

performed through either "unified operations" or "common control"

for a "common business purpose," so as to constitute a single enterprise
within the meaning of § 3(r). In rejecting the Secretary's contention, the

district court refused to find the element of "unified operations" or
"common control" because of the physical separation of the two

corporations and the separate supervision and bookeeping maintained
for each. Judge Wisdom reversed this holding saying:

Thus, the very terms of the statute obviously contemplate that a
covered "enterprise" may be comprised of separately incorporated
establishments whose financial transactions are separately accounted
for, as are those of any corporation, or whose business is conducted
with that degree of independence in day-to-day operational
management which is normally characteristic of physically separated
establishments or multiple organizational units."'

the fact that it occupies premises leased to it by a person who also leases premises to other
retail or service establishments.

FLSA § 3(s), 29 U.S.C. 203(s) (1964).
"Enterprise engaged in commerce or in the production of goods for commerce" means

any of the following in the activities of which employees are so engaged, including
employees handling, selling, or otherwise working on goods that have been moved in or

produced for commerce by any person; and which ...

(4) any such enterprise which is engaged in the business of construction, or
reconstruction, or both, if the annual gross volume from the business of such enterprise is

not less than $350,000;
173. The FLSA Amendments of 1966 (80 Stat. 830) eliminated the dollar volume test for

coverage of enterprises engaged in the business of construction or reconstruction.
174. 413 F.2d 1296, 1300 (5th Cir. 1969).
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This position is further supported, according to the Judge, by the
legislative history of the 1966 amendments to the "enterprise"
provisions.

Enforcement

The FLSA provides a floor below which wages are not permitted to
fall-a ceiling on nonovertime hours which if exceeded, calls for
overtime pay at a rate 50 percent higher than the rate actually paid for
nonovertime work-for equal pay for equal work-and prohibits
oppressive child labor.' These substantive provisions are enforced
through criminal sanctions;' actions by employees for unpaid wages
and an equal amount as liquidated damages;' actions for back wages
brought by the Secretary of Labor upon the request of employees;1 8 and
injunctive actions brought by the Secretary of Labor.' Between 1949
and 1961, the latter relief was limited to injunctions against future
violations. However, the Act was amended in 1961 to permit restraints
against the continued withholding of past due wages. Three of the FLSA
cases "80 decided by the Fifth Circuit during the survey year dealt with the
injunction remedy.

Shaultz v. Parke' was an action brought by the Secretary of Labor
to enjoin future violations of FLSA overtime and recordkeeping
requirements and to restrain the continued withholding of $4,100 in
unpaid overtime compensation. The underpaid employees were used to
provide guard and watchman service for buildings occupied by
businesses producing goods for commerce. Parke admitted
noncompliance but claimed, upon advice of counsel, that such employees
were not covered by the Act. Six months after the start of this action,
Parke began to pay the overtime compensation required. The district
court found Parke's employees to be within the protections of the Act
but declined to grant an injunction against future violations or for
restitution. The court found that "defendant acted in good faith and that
future compliance with the Act is probable." In remanding to the

175. See Nystrom, Current Problems in the Administration of Wage-Hour Laws. 3 GA. L.
REV. 362 (1969).

176. FLSA § 16(a),29 U.S.C. 216(a).
177. FLSA § 16(b), 29 U.S.C. 216(b).
178. FLSA § 16(c), 29 U.S.C. 216 (c).
179. FLSA § 17,29U.S.C.217.
180. Shultz v. Parke, 413 F.2d 1364 (5th Cir. 1969); Shultz v. Salinas, 416 F.2d 142 (5th Cir.

1969); Gulf King Shrimp Co. v. Wirtz, 407 F.2d 508 (5th Cir. 1969).
181. 413 F.2d 1364 (SthCir. 1969).
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district court for further consideration of its decision not to enjoin future
violations, the Fifth Circuit, citing its decision in Wirtz v. B.B. Saxon
Co., ' 2 held "that while in cases of this nature the trial court sits and
decides in the exercise of that sound discretion ordinarily attributed to
courts of equity the function is nevertheless restricted by the requirement
that it must be done 'with an eye to the purposes of the Act.' "1u

The "eye to the purposes of the Act" limitation on the district court's
traditional equitable discretion has developed in a long line of Fifth
Circuit cases. In Goldberg v. Cockrell,'s4 the court pointed out that the
Department of Labor "cannot reasonably be charged with the
responsibility of checking back on past violators to make sure that they
are obeying the laws." In Mitchell v. Pidcock,'8 the Court noted "[t]he
injunction subjects [an employer] to no penalty, to no hardship. It
requires [him] to do what the Act requires anway-to comply with the
law." In Gulf King Shrimp Co. v. Wirtz, s6 the Court, after noting the
foregoing cases, stated that "[g]iven the presumptions in favor of an
injunction, once past violations have been established .. .it is only in
the most compelling circumstances that the exercise of the trial court's
discretion in granting an injunction will be annulled." Also, in Shultz v.
Salinas,'7 a 1969 decision, the Fifth Circuit said:

In a growing line of cases in this Circuit, when an employer has
committed a clear violation of the Act without valid excuse or
explanation this court has ruled that an injunction should be
issued. . . .This is especially true when the violations involved are
against the child labor provisions of the Act. "8

Because of these limitations, Judge Coleman stated that the district
court should reconsider its decision in Parke not to enjoin future
violations with the following in mind:

Reliance upon the advice of counsel provides the chief support for the
finding of good faith. That, of course, is not irrebuttable (or open and
shut) evidence of good faith. . . .In the case now before us, if counsel
for Mr. Parke had really consulted the precedents he would have found
many cases holding that employees doing this type of work were
covered by the Act. One item of evidence seriously impeaches the claim

182. 365 F.2d 457 (5th Cir. 1966).
183. 413 F.2d 1364, 1368 (5th Cir. 1969).
184. 303 F.2d 811 (5thCir. 1962).
185. 299 F.2d 281,287 (5th Cir. 1962).
186. 407 F.2d 508 (5th Cir. 1969).
187. 416 F.2d 412 (5th Cir. 1969).
188. Id. at 414.
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of good faith: Mr. Parke knew that by virtue of a voluntary contract he
was obligated to pay overtime to the guards at the federal buildings but
he had not paid it.

A failure to comply after complaint is made or suit brought must
depend for its significance on the particular facts of the case. If
coverage is a matter upon which well advised legal minds might
reasonably differ then the wage payer should not be penalized for
exercising his right to ajudicial determination. If there is no reasonably
valid defense, then the rule is and should be different. .... 189

With respect to the denial of an injunction for restitution, the district
court declined to follow the Ninth 90 and Second' Circuits and held
"that the issuance of an injunction against the withholding of past due
overtime wages is not an automatic, mechanistic consequence of a
finding of coverage."' 92 In reversing the lower court, the Fifth Circuit
found it unnecessary to say "that no conceivable circumstances could
ever arise upon which a district court would be warranted in the denial of
restitution," however, in this case, the Court said, the equities are not
with the employer.9 3 In supporting the reversal, Judge Coleman noted
that "an injunction requiring an employer to pay overtime
compensation previously withheld is not to collect a debt but to correct a
continuing offense against the public interest."' 94

It seems clear from Parke and such cases as Wirtz v. Jones,9 Burke
Builders, Inc. v. Wirtz' and Wirtz v. Hines Realty Co.'97 that, in fact, in
the Fifth Circuit, an injunction against the withholding of past due
wages is an automatic consequence of a finding of coverage.

Equal Pay

Section 6(d)(1)19 1 of the FLSA prohibits sex-based wage
discrimination, "equal work" on jobs requiring "equal skill, effort, and
responsibility," and "performed under similar working conditions."' 99

189. 413 F.2d 1364, 1368, 1369 (5th Cir. 1969).
190. Wirtz v. Malthor, Inc., 391 F.2d I (9th Cir. 1968).
191. Wirtzv. Harper Buffing Machine Co., 60 CCH Lab. Cas. 32, 181 (2dCir. 1969).
192. 413 F.2d 1364, 1369-1370 (5th Cir. 1969).
193. 413 F.2d 1364, 1370 (5th Cir. 1969).
194. Id.
195. 340 F.2d 901 (5th Cir. 1965).
196. 355 F.2d 451(5th Cir. 1966).
197. 361 F.2d 321 (5thCir. 1966).
198. 29 U.S.C. 206(d) (1) (1968).
199. Id. The first case decided under this section, Wirtz v. Basic, Inc., 256 F. Supp. 786 (D.

Nev. 1966), established that "equal" does not mean "identical" in every respect. However,
difficulty arises when a court must decide when differences in skill, effort, and responsibility become
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Also, the Act covers only those 'Workers of opposite sexes employed in
the same establishment, and is subject to four exceptions found in
§ 6(d)(l)(i), (ii), (iii), and (iv). Exception (iv) prompted the Fifth
Circuit's decision in Shultz v. First Victoria National Bank,2 ® decided
during the survey year.

The Victoria Bank case involved the following facts: Two small Texas
banks paid differing wages to male and female employees for work
which the Secretary contended was "equal" within the meaning of the
Act.2

1' Women received consistently less, the disparity being as wide as
$125 per month. The employers argued that the inequality in pay was
due to differences in the work performed and was based on a "factor
other than sex." This latter factor was an allegedly "bona fide training
program," which the Secretary had approved as a "legitimate factor
other than sex. ' 20 2 To this, the Secretary responded that the jobs were
the same, and that the banks' training programs were neither "bona
fide" nor "legitimate factor[s] other than sex" within the ambit of
exception (iv).

The district court held that the pay differential was based on a "bona
fide training program." 23 The Fifth Circuit, Chief Judge Brown writing,
reversed, finding that the alleged training program was not bona fide,
and remanded the case to the district court for a determination of
whether the differntials could bejustified on the basis ofjob comparison
or under one of the statutory exceptions.2 0 4

A threshold issue was the allocation of the burden of proving statutory
exceptions. Though this issue merited only a footnote, 20 5 its resolution in
favor of placing the burden upon the employer is an important, though
perhaps self-evident, point. The statute's formal structure clearly
requires the employer to prove statutory exceptions once the Secretary
has made a showing that women have received unequal pay for equal
work.

The second holding was that the banks' "training programs" were
not of the variety contemplated by the Interpretive Bulletin and were,
hence, outside the scope of the "factor other than sex" exception. The
Court construed the Bulletin to demand something more than the

substantial enough to justify a wage disparity. Compare Kilpatrick v. Sweet, 262 F. Supp. 561
(M.D. Fla. 1967), with Wirtz v. Rainbo Baking Co., 54 L.C. 31,884 (E.D. Ky. 1967).

200. 420 F.2d 648 (5th Cir. 1969).
201. Id. See tables at 650-52.
202. Interpretive Bulletin, 29 C.F.R. § 800.148 (1968).
203. Wirtz v. First Victoria National Bank, 58 L.C. 32,074 (S.D. Tex. 1968).
204. 420 F.2d 648, 654, 659 n.28 (5th Cir. 1969).
205. 420 F.2d 648, 654 n. 8 (5th Cir. 1969).

19701



MERCER LAW REVIEW

informal, unwritten, "if not imaginary"20 system of rotation and
promotion conducted by the banks.

As structured and operated it [the training program] was little more
than a post-event justification for disparate pay to men and women
from the commencement of employment up through advancement. The
training was essentially the acquiring of skills, and experience and
knowledge of the business through continued performance of regular
tasks. In this sense every job in every type of business would be
training, and nothing would be left for the operation of the Interpretive
Bulletin training program. 207

The Court then found the imprecise program to be outside the "factor
other than sex" exception because of the Congressional purpose: "The
elimination of those subjective assumptions and traditional stereotyped
misconceptions regarding the value of women's work.1 208 The Court
makes it clear that an approved "training program" must be something
more than a transparent label attached to an essentially ad hoc personnel
policy.

Exemptions

Two of the nine FLSA cases decided by the Fifth Circuit during the
survey year dealt with exemptions to the Act. Galbreath v. Gulf Oil
Co. *20 involved the 13(b)(l) 210 overtime exemption for certain motor
carriers while Wirtz v. Keystone Readers Service, Inc. 211 concerned the
retail establishment exemption of 13(a)(2)2 12 and the 13(a)(l) 2 1

1

exemption for outside salesmen.
The plaintiffs in Galbreath transported petroleum products by truck

from Gulf's Atlanta Bulk Plant to retail service stations and consuming
accounts. Their duties were performed solely within Georgia; they did
not cross state lines. The main issue in the case was whether the
petroleum product delivered to the Bulk Plant by pipeline "came to rest

206. 420 F.2d 648, 654 (5th Cir. 1969).
207. 420 F.2d 648, 655-656 (5th Cir. 1969).
208. 420 F.2d 648,656 (5th Cir. 1969).
209. 413 F.2d 941 (5thCir. 1969).
210. FLSA § 13(b) (1), 29 U.S.C.213 (b)(1)

The provisions of § 207 of this title shall not apply with respect to-
(I) any employee with respect to whom the Interstate Commerce Commission has

power to establish qualifications and maximum hours of service pursuant to the
provisions of § 304 of Title 49; or

211. 418 F.2d249(5thCir. 1969).
212. 29 U.S.C 213(a)(2).
213. 29U.S.C.213(a)(1).
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in Atlanta and lost its interstate character, or whether there was a
continuity of movement of the goods from the refineries through the
Atlanta plant and terminal such that the petroleum was at all times part
of interstate commerce. ' 214 The district court had held the exemption
applicable since the petroleum products were continuously moving in
interstate commerce until they reached the retail service stations and
consuming accounts.

In upholding the lower court, the Fifth Circuit relied upon the
"practical continuity of movement" test developed by the Supreme

Court in Walling v. Jacksonville Paper Co.21 5 and applied in Allesandro
v. C.F. Smith Co.2t6 Writing for the Court, Judge Mehrtens said:

In this case the products were shipped on the basis of contractual
commitments with consumers. Gulf retained control over the products
from the time they left the refinery until they were delivered to the
consumer. The products did not stay at the bulk plant for an
indeterminate time; rather they were moved according to a
predetermined schedule on a fairly regular basis. At least one of the
major purposes of maintaining the Chattahoochee Terminal was to
change the method of transporting the products. The products involved
were neither commingled during transit nor processed in any way at the
terminal. They did not come to rest at the terminal and were part of a
continuity of movement in interstate commerce.217

Keystone involved door-to-door solicitation for magazine
subscriptions by Gary Waechter, doing business as the Ben Franklin
Reading Club under a franchise agreement with Keystone Readers
Service, a wholly owned subsidiary of Curtis Publishing Company.
Waechter maintained an office in North Miami Beach, Florida and
solicited subscriptions in three stages using "student salesmen," student
managers and verifiers. At the first stage, "student salesmen" attempted
to induce the householder to agree to subscribe. Subsequently a student

214. 413 F.2d941,944(5thCir. 1969).
215. 317 U.S. 564 (1943). In Jacksonville Paper the Court said:

The entry of the goods into the warehouse interrupts but does not necessarily terminate

their interstate journey. A temporary pause in their transit does not mean that they are no
longer "in commerce" within the meaning of the Act .... if the halt in the movement of
the goods is a convenient intermediate step in the process of getting them to their final
destinations, they remain "in commerce" until they reach those points. Then there is a
practical continuity of movement of the goods until they reach the customers of whom
they are intended. That is sufficient. Any other test would allow formalities to conceal the
continuous nature of the interstate transit which constitutes commerce.

216. 136 F.2d 75 (6th Cir. 1943).
217. 413 F.2d 941, 947 (5th Cir. 1969).
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manager contacted the same prospect for execution of a sales contract,
then verifiers followed up the order by telephoning to make sure that the
customer understood the agreement. Waechter's first claim was that his
operation was within the "retail establishment" exemption of
§ 13(a)(2). 118 Secondly, he claimed that his "student salesmen" were
"outside salesmen" within the meaning of § 13(a)(l). 19

With respect to the section 13(a)(2) claim, the Fifth Circuit held:

As we read the Act . ..appellant's contention is based upon a
misapprehension of the retail establishment exemption. The exemption
does not apply to all retailers; it applies to retail establishments. A
fixed retail establishment is an essential prerequisite to the application
of § 13(a)(2). Assuming that appellant's experts have fairly
characterized his business, his brand of retailing does not take place in
any fixed establishment. His retailing activities occur solely in the
consumer's home, and a prospective customer's home obviously
cannot constitute the seller's retail establishment. 22 0

In rejecting the § 13(a)(1) claim, Judge Goldberg upheld the trial
court's holding that "promotional work which is incidental to sales
made, or to be made, by someone else, is not exempt work. ' 22 1

218. FLSA § 13(a)(2),29 U.S.C. 213(a)(2).
(2) any employee employed by any retail or service establishment (except an

establishment or employee engaged in laundering, cleaning, or repairing clothing or
fabrics or an establishment engaged in the operation of a hospital, institution, or school
described in § 3(s) (4), if more than 50 per centum of such establishment's annual
dollar volume of sales of goods or services is made within the State in which the
establishment is located, and such establishment is not in an enterprise described in
§ 3(s) or such establishment has an annual dollar volume of sales which is less than
$250,000 (exclusive of excise taxes at the retail level which are separately stated). A
"retail or service establishment" shall mean an establishment 75 per centum of whose
annual dollar volume of sales of goods or services (or of both) is not for resale and is
recognized as retail sales or services in the particular industry; or

219. FLSA 13(a)(I), 29 U.S.C. 213(a)(1)
(I) any employee employed in a bona fide executive, administrative, or professional

capacity (including any employee employed in the capacity of academic administrative
personnel or teacher in elementary or secondary schools), or in the capacity of outside
salesman (as such terms are defined and delimited from time to time by regulations of the
Secretary, subject to the provisions of the Administrative Procedure.Act, except that an
employee of a retail or service establishment shall not be excluded from the definition of
employee employed in a bona fide executive or administrative capacity because of the
number of hours in his workweek which he devotes to activities not directly or closely
related to the performance of executive or administrative activities, if less than 40 per
centum of his hours worked in the workweek are devoted to such activities);

220. 418 F.2d 249, 258 (5th Cir. 1969).
22 1. Id. at 260, quoting from the district court's opinion 282 F. Supp. at 875.
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Labor-Management Relations A Ct222

The number of cases involving the National Labor Relations Board's
administration of the LMRA reaching the Fifth Circuit has increased
from a low of sixty in fiscal year 1965 to a high of one hundred and thirty

three in fiscal year 1969.22 During the survey year the Court terminated
upwards of one hundred of such cases; accordingly, the survey of this

area will be general with only selected individual case treatment.

Employer Interference With Employee Rights

Section 8(a)(l) 224 of the LMRA forbids an employer "to interfere
with, restrain, or coerce" employees in the exercise of their rights to
engage in, or refrain from, collective bargaining and self-organizational
activities as guaranteed by § 7.225 Violations of this general
prohibition may take the form of (1) any of the types of conduct
specifically identified in subsections (2) through (5) of § 8(a), or (2) any
other employer conduct which independently tends to interfere with,
restrain, or coerce employees in exercising their statutory rights. This
part of the survey will deal generally with the latter type. 226

Generally, the test which is applied in this type of case is "whether the
employer engaged in conduct which, it may reasonably be said, tends to
interfere with the free exercise of employee rights under the Act." To
support a violation, it is not necessary to show that the employer was
motivated by a desire to interfere with such rights. It is well established
that § 8(a)(l) coercion "does not turn on the employer's motive or on
whether the coercion succeeded or failed. ' 2

2

Many of the cases of independent 8(a)(l) violations reviewed by the
Fifth Circuit, however, presented a pattern of employer conduct designed
to prevent union organization, to discourage union adherence, or to
impede other concerted activities protected by LMRA § 7. The cases
involved such coercive conduct as threats of reprisals and grants of

benefits to discourage union activity. Representative cases include,
threatening an employee with discharge for refusing to give information

222. 61 Stat. 136, 29 U.S.C. 15, as amended (hereinafter LMRA).
223. Annual Report of the Director of the Administrative Office of the United States Courts,

192 (1969).
224. 29 U.S.C. § 158(a)(1).

225. 29 U.S.C. § 157.
226. The exceptions are Patio Foods (note 240 infra), Mid State Sportswear (note 242 infra)

and William L. Bonnell Co. (note 244 infra) all of which arose in a discrimination context and
were treated as derivative 8(a)(l)'s.

227. See Twenty Sixth Annual Report of the National Labor Relations Board, 76, 77 (1961).
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concerning the union to the company's attorney; 2 8 threatening
employees that if they joined the union the company would see to it that
they could not secure employment elsewhere in the future;2 9 telling an
employee that "the company's got some kind of union here so best just
join it and don't ask any questions";210 warning against joining the union
by threatening loss of employment and plant closing;23' and threatening
to discharge a union secretary for attempting to present employee
grievances to the company.2 32 In Ruseell-Newman Manufacturing Co. v.
NLRBI the Court, citing NLRB v. Exchange Parts Co.,234 upheld the
NLRB's finding that the grant of a wage increase to employees during
an organizational campaign was a violation of § 8(a)(l).

Several of the cases considered by the Court involved employer
interrogation of employees about their union allegiance and activities.235

In Ridgewood Management Co. v. NLRB, 2 3 the Court noted that
such interrogation is not illegal per se, but is proscribed by § 8(a)(l)"only when the interrogation tends to restrain, coerce or interfere with
employees in the exercise of their rights under the Act. ' 237 Commenting
further, Judge Ainsworth said:

However, interrogation by an employer may be a very subtle weapon
for interfering with employee rights, and hence, in assessing the impact
of the interrogation, courts must examine, inter alia, the identity of the
questioner, the background of the employer's attitude toward the
Union, the method of interrogation, and whether or not intimidation
was evidenced by untruthful employee answers.238

In this case the Court upheld the NLRB's finding that an employer's
questioning of employees collectively and individually about their union
activities, including the signing of authorization cards and the payment
of initiation fees, violated the Act.

228. NLRB v. The Great Atlantic and Pacific Tea Co., 409 F.2d 296 (5th Cir. 1969).
229. NLRB v. Buddy Schoellkopf Products, Inc., 410 F.2d 82 (5th Cir. 1969).
230. NLRB v. Clement Brothers Co., Inc., 407 F.2d 1027 (5th Cir. 1969).
231. NLRBv. MidStateSportswear, Inc.,412 F.2d537 (5thCir. 1969).
232. Trailmobile Division, Pullman, Inc. v. NLRB, 407 F.2d 1066 (5th Cir. 1969).
233. 407 F.2d 247 (5th Cir. 1969).
234. 375 U.S. 405 (1965).
235. NLRB v. Mid State Sportswear, Inc., 412 F.2d 537 (5th Cir. 1969); Ridgewood

Management Company, Inc. v. NLRB, 410 F.2d 738 (5th Cir. 1969); NLR B v. Builders Supply Co.
of Houston, 410 F.2d 606 (5th Cir. 1969); NLRB v. Buddy Schoellkopf Products, Inc., 410 F.2d 82
(5th Cir. 1969); NLRB v. Clement Brothers Co., 407 F.2d 1027 (5th Cir. 1969); Trailmobile
Division, Pullman Inc. v. NLRB, 407 F.2d 1006 (5th Cir. 1969); and NLRB v. Big Three
Industrial Gas & Equipment Co., 405 F.2d 1140 (5th Cir. 1969).

236. 410 F.2d 738 (5th Cir. 1969).
237. Id. at 740.
238. Id.
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Whether or not a questionnaire distributed to employees by an
employer's attorney to aid in the preparation of a defense to unfair labor
practice charges constituted an unfair labor practice was one of the
issues in NLRB v. Buddy Schoellkopf Products, Inc.239 With regard to
the questionnaire, Judge Coleman noted that "it is well settled that an
employer is privileged to question employees about matters alleged in the
General Counsel's complaint .. .but it is likewise true that he must
limit his inquiries to such matters . . . and may not delve into inquiries
about union membership and activities." The Court upheld the N LRB's
finding that the employer went far beyond the legally imposed bounds in
this case.

Company rules prohibiting union activities, such as union solicitation
and literature distribution, were involved in a number of cases during the
survey period. 4 Patio Foods v. NLRB 24' dealt with a company
restriction on the distribution of union literature. In announcing the
guiding principles for this case, the court said:

To prohibit the distribution by employees of union literature in non-
work areas on nonwork time in the absence of special circumstances
has long been recognized to be an unfair labor practice ...
Conversely, . . .an employer's legitimate interest in keeping his
employees' work station free of the disruptive influence of handbilling
justifies the prohibition of union literature distribution in work areas
where employees are, in fact, working. 2

1
2

The question in this case was whether a truck loading and maneuvering
facility was a work area. In refusing to enforce an NLRB order, the
Court held such area to be "simply another department of the plant."

Three cases involved employer no-solicitation rules. NLRB v. Mid-
State Sportswear Inc. 243 involved a rule which was, according to Judge
Dyer, "plainly invalid" since it forbade "union solicitation in the plant
at any time." The other two cases concerned the discriminatory
application of such rules. In Ridgewood Management Co. v. NLRB,24
Judge Ainsworth pointed out that "[a] no-solicitation rule which is
operative only during working hours is valid if the prohibition is not

239. 410 F.2d82 (5thCir. 1969).
240. Ridgewood Management Co. v. NLRB, 410 F.2d 738 (5th Cir. 1969); NLRB v. Mid

State Sportswear, Inc., 412 F.2d 537 (5th Cir. 1969); William L. Bonnell Co. v. NLRB, 405
F.2d 593 (5th Cir. 1969); Patio Foods v. NLRB, 415 F.2d 1001 (5th Cir. 1969).

241. 415 F.2d 1001 (5thCir. 1969).
242. Id. at 1002, 1003.
243. 412 F.2d 537 (5thCir. 1969).
244. 410 F.2d 738 (5th Cir. 1969).
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adopted for a discriminatory purpose.' 2 5 Also, in William L. Bonnell
Co. v. NLRB, 28 Judge Bell made it clear that "an employer may not
enforce a no-solicitation rule against union activity while, at the same
time, permitting substantial solicitation of other types in the plant. 24

The Court also upheld, as violative of § 8(a)(1), an employer's
termination of employee discount purchasing privileges during an
organizational campaign; 24 8 and, the creation of the impression of
surveillance of union activities. 249

Employer Discrimination Against Employees

LMRA § 8(a)(3)250 prohibits an employer from discriminating
against employees "in regard to hire or tenure of employment or any
term or condition of employment" for the purpose of encouraging or
discouraging membership in any labor organization. Most of the 8(a)(3)
cases considered by the Fifth Circuit during the survey period involved,
as Judge Coleman noted in NLRB v. Builders Supply Co. of Houston,'5 '
the "familiar dialogue of the employer claiming the employee was
discharged for legitimate cause and the General Counsel claiming he was
discharged illegally. ' ' 2

1
2 In Builders, the company claimed that an

employee who sought to return to work following an illness was
discharged for two reasons. One was his refusal to comply with a
company policy of obtaining discharge papers from his physician and
submitting to an examination by a company physician. The other was
that no work was available when he was able to return to work. The
General Counsel contended, however, that the employee was discharged
because of union activities. In upholding the NLRB's finding of
discrimination as supported by substantial evidence, the court said:

The conflict in testimony and matter of witness credibility was for the
trial examiner and Board, and not this Court to resolve. .... The trial
examiner found that the respondent's explanation for Hayes' discharge
were mere pretext, since there was no evidence that Hayes refused to
comply with the company's policy regarding employees who had been
ill and off work, and the company's assertion of the existence of a work

245. Id. at 740.
246. 405 F.2d 593 (5th Cir. 1969).
247. Id. at 595.
248. NLRB v. Buddy Schoellkopf Products, Inc., 410 F.2d 82 (5th Cir. 1969).
249. NLRB v. Big Three Industrial Gas & Equipment Co., 405 F.2d 1140 (5th Cir. 1969).
250. 29 U.S.C. § 158 (A)(3).
251. 410 F.2d 606 (5th Cir. 1969).
252. Id. at 610.
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shortage was controverted by the fact that it had hired three additional
truckdrivers during Hayes' absence. In light of this, we think the Board
was amply justified in finding that the real reason for Hayes' discharge
was his support of the Teamsters . 53

NLRB v. Great A lantic and Pacific Tea Co.2 54 involved the issue of

whether the granting of benefits to all area employees except one unit in

which an NLRB election was pending violated § 8(a)(3). In resolving

this question, Judge Thornberry said:

There is little question that the withholding of the vacation benefit from
those in the voting unit while granting it to other employees constitutes
discrimination against those who are distinguishable only by their
participation in protected activity and that such discrimination may to
some extent discourage membership in a labor organization by
inducing the employees to vote against the union. The Company,
recognizing its obligation in such circumstances to demonstrate that it
was motivated by 'legitimate objectives' . . . argues that it withheld
the benefit from employees in the voting unit solely in order to avoid
being found guilty again of buying votes by granting a new benefit, as it
had done prior to the two previous elections. It is unnecessary to decide
whether the justification advanced by the company would qualify as a
,substantial and legitimate business end' . . . sufficient to defeat an
unfair labor practice charge in the absence of an affirmative showing of
improper intent for we hold that substantial evidence supports the
Board's finding of an unlawful motivation . 55

An analogous situation involving "unjustified disparate treatment

between represented and unrepresented employees designed to induce the

former to abandon their union" . . . was dealt with in Russell-Newman

Manufacturing Co., Inc. v. NLRB. '"6

In Hess Oil & Chemical Corp. v. NLRB,252 the Court was asked to

reverse the NLRB's holding that a lockout after impasse by Hess to

bring economic pressure on the union did not violate § 8(a)(3). The

union argued that since the NLRB had found that Hess violated

§ 8(a)(5) by insisting on the exclusion of certain employees from the

253. Id. Other cases of this character included NLRB v. Transportation Co.. 412 F.2d

1074 (5th Cir. 1969); Trailmobile Division, Pullman Inc. v. NLRB, 407 F.2d 1006 (5th

Cir. 1969); NLRB v. Mid State Sportswear, Inc., 412 F.2d 537 (5th Cir. 1969); NLRB v. Buddy

Schoellkopf Products, Inc., 410 F.2d 82 (5th Cir. 1969); NLRB v. Big Three Industrial Gas &

Equipment Co., 405 F.2d 1140 (5th Cir. 1969).

254. 409 F.2d 296 (5th Cir. 1969).

255. Id. at 298.

256. 406 F.2d 1280 (5th Cir. 1969).
257. 415 F.2d440(5thCir. 1969).
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bargaining unit, American Ship Building Co. v. NLRB 25 was not
dispositive and the lockout illegal. In upholding the NLRB, the Court
said that the following Board Findings were supported by substantial
evidence:

(1) the insistence on the exclusion of the warehouse and laboratory
workers from the bargaining unit did not frustrate collective
bargaining on other issues and did not contribute to an impasse on the
other issues; (2) there was no evidence that Hess conditioned the signing
of a contract upon the union's acceptance of Hess' proposal for the
bargaining unit exclusion; (3) the union's rejection of Hess' contract
proposals was due neither "solely" nor "primarily" to Hess'
insistence on the exclusion of the warehouse and laboratory employees;
(4) that Hess would have locked out its employees even had the
bargaining unit issue been withdrawn from negotiations; and (5) that
the lockout was not prompted by anti-union animus.159

Union Restraint and Coercion of Employees

§ 8(b)(l)(A) 60 makes it an unfair labor practice for a labor
organization or its agents "to restrain or coerce employees" in the
exercise of their right to engage in or refrain from concerted activities
directed toward self-organization and collective bargaining. In General
Truck Drivers, C., W. & H., Local No. 5 v. NLRB, 6' two 8(b)(l)(A)
cases involving Local 5 and the Union Tank Car Company were
consolidated for review. The first centered around the discharge of Emile
Verbois, the Union's Assistant Business Manager in the Company's
Baton Rouge plant. After his discharge, Verbois told the other
employees that "had to walk out." When some hesitated, he "warned
that they had better if they knew what was good for them." Verbois then
grabbed a work torch from an employee and ordered him to leave the
plant. Employee Musson told Verbois in the presence of other employees
that "if they don't want to go out ... we will get them as they come out
the gate. We will mash their heads down if that's what it takes." On
these facts, the Court upheld the NLRB's 8(b)(l)(A) finding as
supported by substantial evidence.

258. 380 U.S. 300 (1965). In American Ship Building, the sole issue before the Court was
whether an employer violates the Act, after a bargaining impasse has been reached, by temporarily
shutting down his plant "'for the sole purpose of bringing economic pressure to bear in support of his
legitimate bargaining position." It was held that a lockout for this purpose did not violate the Act.

259. 415 F.2d 440, 446, 447 (5thCir. 1969).
260. 29 U.S.C. § 158(b)(I)(A).
261. 410 F.2d 1344 (5thCir. 1969).
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The second arose out of a meeting of the striking employees convened
by the Union's business agent Edward Partin. Partin began the meeting
by stating that he understood some of the men were talking with J.D.
Albin, the union representative of Local 270, a rival union of Local 5.
Partin then said that he had some men out looking for Albin and that
they were going to "jerk his head off." Partin also referred to an
employee who was "in cahoots" with Albin in his efforts to replace
Local 5 with Local 270. He then sent a man into the next room to fetch a
paper bag. From the bag, Partin withdrew a revolver and a carbine and
stated that "these are items that I use to protect myself with." When
asked whether the employees could cross the picket line in view of the
illegality of the strike, Partin responded: "if you get that yellow streak
from behind your back, you might can cross it." In reversing the NLRB
finding of no violation, Judge Thornberry said:

There were two issues before the employees when they met on May 15:
(I) whether or not to continue the strike, and (2) whether or not to join
with Albin and replace Local 5 with Local 270 as the collective
bargaining representative. Inasmuch as Partin disavowed the pickets at
the plant and told the men, albeit in rather rough language, that they
were free to cross the picket line and return to work, the Board's
finding that the union did not unlawfully restrain the back-to-work
movement finds support in the record. But it is clear that Partin's
threatening gestures and remarks were calculated to coerce and restrain
the employees in the exercise of their right to assist or join the rival
local. It is immaterial that the employees, despite Partin's conduct,
subsequently transferred their allegiance to Local 270.262

Prohibited Strikes and Boycotts

Teamsters Local Union No. 5 v. NLRB 263 involved a traditional
secondary boycott. Local 5 had a dispute with Barber Brothers, a non-
union employer whose job site was directly across the street from the
Altex plant. Altex drivers refused to cross Union picket lines at the
Barber Brothers site. The Union then established a picket line around
the Altex plant displaying signs stating: "Heck (Altex Owner) &

Altex-keep your nose out of union business that doesn't pertain to
you." Altex employees, on Union orders, refused to cross the picket lines
around their employer's cement plant to report to work. Several Union
agents informed Altex owner, Heck, that the picketing of his plant could

262. Id. at 1346.
263. 406 F.2d 439 (5th Cir. 1969).
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be terminated if he would "agree not to have anything to do with
(Barber Brothers)." In upholding the NLRB's finding that the Union
had violated § 8(b)(4)(i) and (ii)(B) 2" Judge Ainsworth pointed out that
this section of the Act was designed to prohibit "pressure tactically
directed toward a neutral employer in a labor dispute not his own" and
that the "picket sign language alone indicated an illegal objective which
would override any union defense predicated on a 'purely informational'
purpose."

NLRB v. Carpenters District Council of New Orleans and Vicinity,
AFL-CIO26 also presented a classic example of secondary coercion. In
that case, however, the union argued that secondary pressure is not
prohibited by the statute unless an object thereof is to force the neutral to
cease doing business with the primary employer. To this argument,
Judge Thornberry said:

While the statute [8(b)(4)(B)] by its literal terms does require that an
object of illegal secondary pressure be to force a neutral to cease doing
business with a primary employer, the Board has said, and we agree,
that the objective of causing a serious disruption of an existing business
relationship, even though something less than a total cancellation of the
business connection, is within the intendment of the statute. 2"1

In response to the claim that a breach of its collective bargaining
agreement is a defense to the charge of illegal secondary coercion, Judge
Thornberry pointed out that a violation of the secondary boycott
provisions cannot be justiied by a contractual arrangement between the
union and the neutral employer.

In Painters District Council Co. 38, Brotherhood of Painters,
Decorators and Paperhangers of America, AFL-CIO v. Edgewood
Contracting Co. 267 the Court dealt with the issue of whether the finding
of the NLRB that the union violated § 8(b)(4) by conducting a
secondary boycott is resjudicata on the issue of that union's liability in a
subsequent damage suit brought under § 303.268 After first pointing out
that the policy considerations which underlie res judicata-finality of
litigation, prevention of needless litigation, avoidance of unnecessary
burdens of time and expense-are as relevant to the administrative
process as to the judicial, the Court held:

It is long-settled that a finding by the Board of an unfair practice is not
264. 29 U.S.C. § 158(b)(4)(i)(ii)(B).
265. 407 F.2d 804 (5th Cir. 1969).
266. Id. at 806.
267. 416 F.2d 1081 (5thCir. 1969).
268. 29 U.S.C. § 187.
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a condition precedent to a civil suit for damages and that the two
remedies are independent of each other .... But the matter of whether

the two remedies may proceed contemporaneously, as in Deena, does

not deny to a court power to apply principles of res judicata to
previously litigated facts if the remedies proceed in tandem.2"

Refusal to Bargain

Refusal to bargain cases, alleging violation of § 8(a)(5), 29

U.S.C. § 158(a)(5), generally fall within two broad categories: first,

those cases where a party otherwise bound by law to bargain either

refuses to do so or engages in some act or omission which is inconsistent

with this duty and, second, those cases in which a party refuses to

bargain with an otherwise certified employee representative in order to

secure judicial review of the Board action in a representation

proceeding .27
During the calendar year, the Fifth Circuit handled four cases which

would fall within the first classification of refusal to bargain problems.
In Tex Tan Welhausen Co., v. NLRB,271 the Fifth Circuit enforced a

Board determination that the Company had rejected the collective
bargaining principle and "merely went through the motions," adding its
own characterization of the company's dilatory tactics: "we detect an

269. 416 F.2d 1081, 1085 (5th Cir. 1969).
270. Under § 29, U.S.C. § 159 et seq., Board decisions during the election and certifi-

cation process are not normally directly reviewable by federal courts. Consequently, to

challenge a Board determination, a dissatisfied party must refuse to bargain in order to provoke an

unfair labor practice which can in due course be reviewed prior to judicial enforcement of the

Board's unfair labor practice order. Cf Groendyke Transport. Inc. v. Davis. 406 F.2d 1158, 1163-

1164 (5th Cir. 1969), cert. denied 394 U.S. 1012 (1969). Whether the party refusing to bargain will

be held by the Court to have committed an unfair labor practice will then depend upon whether the

Court approves of the Board's representation determination. It should be noted at the outset that

the process of securing judicial review of a representation question is a slow and potentially

treacherous undertaking. A dissatisfied party must make sure that he has perfected his right to

judicial review through each and every step of the administrative process. Two cases decided by the

Fifth Circuit during this calendar year point out the hazards against which a dissatisfied party must

guard. In NLRB v. Louisiana Industries. Inc., 414 F.2d 227 (5th Cir. 1969), an employer's failure

to appeal a representation ruling prior to an election was held to be a waiver of any objection on that

point and the employer was barred from raising that issue as a defense to a refusal to bargain

charge. Similarly, an employer who vigorously contested through the entire administrative process a

Board determination as to the supervisory status of certain potential voters but who failed to

reinterate this objection before the Court was held to have waived these objections on appeal
Riverside Press. Inc. v. NLRB, 415 F.2d 281 (5th Cir. 1969), cert. denied __ U.S. - , 90
S.Ct. 915 (1970). The Riverside Press decision, containing a strong dissent by Judge Godbold,
offers a thorough look at the procedural jungle through which a party dissatisfied with a Board
representation decision must travel.

271. 419 F.2d 1265 (5th Cir. 1969).
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air of filibustering from the inception of negotiations through the
administrative moils. " 272

On the other hand, the Court held, in Texaco, Inc. v. NLRB .27 :
1 that an

employer was not guilty of an unfair labor practice by its refusal to
permit a union agent to attend a non-disciplinary investigation into a
theft involving an employee-union member called for questioning.

.\I.RB v. l.ouisiana Bttn ery. 111(...27 1 involved an unusual
variation on the "runaway shop" theme. It might well be called the case
of the "runaway boat." The Fifth Circuit enforced a Board order
requiring the Company to bargain with a union which had been certified
to represent the crew of the fishing boat "Gallant Man." Following the
certification, the owners permanently transferred the "Gallant Man" to
a port 200 miles away. The name of the "Gallant Man" was changed to
"Surprise, Inc." but the boat was operated with the same officers and it
was owned and controlled by the same shareholders and board of
directors. Although the Court acknowledged that there were differences
between this "runaway boat" and the typical runaway shop case, it
noted that under the circumstances "this does not differ substantially
from a case involving physical plant replacement and high labor
turnover." 27

5 The Board order requiring the company to bargain was
enforced.

In Hess Oil & Chemical Co. v. NLRB, 76 the appellate court enforced
a Board order which required an employer, who had insisted to impasse
that certain employees who concededly belonged to the bargaining unit
in a recently purchased company be excluded from the unit as it
originally existed, to bargain with the union because determination of an
appropriate bargaining unit "is not a subject277 for bargaining and an
insistence upon it constitutes a violation of § 8(a)(5). 2

1
8

The Fifth Circuit reviewed at least 18 cases involving Board resolution

272. Id. at 1268.
273. 408 F.2d 142 (5th Cir. 1969.
274. 409 F.2d 1295 (5th Cir. 1969).
275. Id. at 1299.
276. 415 F.2d 440 (5th Cir. 1969).
277. The court previously indicated that unit appropriateness was neither a mandatory nor a

voluntary subject for bargaining. Compare Fibreboard Paper Products Corp. v. NLR'B, 379
U.S. 203 (1964) and NLRB v. American National insurance Co., 343 U.S. 395 (1952)
("wages, hours, and other terms and conditions of employment," § 8(d), 29 U.S.C. § 158(d),
are mandatory subjects for bargaining with respect to which "neither [bargaining] party is legally
obligated to yield"), with NLRB v. Borg-Warner Corp., 356 U.S. 342 (1958) and NLRB v.
Floridan Hotel of Tampa, Inc., 318 F.2d 545 (5th Cir. 1963) (voluntary subjects of bargaining
over which the parties are free to bargain or not bargain, i.e., subjects on matters other than those
specified in § 8(d), may not be insisted upon to impasse).

278. 415 F.2d 440, 445 (5th Cir. 1969).
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of representation questions. These cases fall within four major
groupings: disagreements involving preliminary representation
questions, judicial review of election objections, the right to a hearing on
election objections, and Board or agent misconduct.

Preliminar" Questions

The Court reviewed two cases involving the question of "-who is a
supervisor." NLRB v. American Manq/'acuring Co. of Tevas . ' ' and
Riverside Press. Inc. v.NLR B."2-

The Fifth Circuit was also called upon to examine authorization card
disputes arising in five separate cases.2

8' Because these cases were decided
before and after the Supreme Court's decision in X LRB v. Gissel
Packing Co., "- ' there was inconsistency in the pre- and post-Gissel
decisions. In American Art Indusiries, however, the Fifth Circuit
repudiated its prior line of decisions which refused to follow the Board's
Cumberland Shoe doctrine, " :' in light of the fact that the Supreme Court
in Gissel expressly adopted the Board's test.

It is safe to say that the Fifth Circuit's decisions in American Art
Industries and A merican Cable Systems reflect an abandonment of its
theretofore careful scrutiny of authorization card challenges based on
the Court's belief that such cards were "frequently unreliable." 2

11 The
Fifth Circuit now follows the Gissel standard.

Judicial Review ofElection Objections

The Fifth Circuit handled a number of typical election objection

279. 405 F.2d 473 (5th Cir. 1968).
280. 415 F.2d 281 (5th Cir. 1969), cert. denied - U.S. __ 90 S. Ct. 915 (1970). (Judicial

review was short circuited by virtue of the procedural questions involved, i.e.. waiver; but the
dissenting judge did examine the supervisory issue.)

281. NLRB v. American Art Industries, Inc.,415 F.2d 1223 (5th Cir. 1969): N LR B v.
American Cable Systems, Inc., 414 F.2d 661 (5th Cir. 1969); NLRB v. Winn-Dixie Stores, Inc.,
414 F.2d 786 (5th Cir. 1969); NLRB v. J.M. Machinery Corp., 410 F.2d 587 (5th Cir. 1969); and
NLRB v. Tallahassee Coca-Cola Bottling Co., 409 F.2d 201 (5th Cir. 1969).

282. 395 U.S. 575 (1969).
283. In Cumberland Shoe, 144 NLRB 1263 (1963), enfd 351 F.2d917 (6thCir. 1965),the

Board held that it would not examine the intent of the signer where the authorization card was
unambiguous on its face. In a long line of cases, the Fifth Circuit had rejected the CumberlandShoe
doctrine and had imposed upon the General Counsel the requirement to investigate the subjective
intent of authorization card signers where such cards had been challenged on grounds of alleged
misrepresentation in their procurement. See NLRB v. Texas Electric Cooperative, Inc., 398 F.2d
722 (5th Cir. 1968); NLRB v. Southland Paint Co., 394 F.2d 717 (5th Cir. 1968); Engineers
and Fabricators v. NLRB, 376 F.2d 482 (5th Cir. 1967): and NLRB v. Peterson Brothers, Inc., 342
F.2d 221 (5th Cir. 1965).

284. See NLRB v. J. M. Machinery Corp.. 410 F.2d 587 (5th Cir. 1969).
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cases. 115 The fact situations in these cases involved routine objections
based upon campaign conduct of the prevailing party. Perhaps the more
significant decisions were the M & W Marine and Hometown Foods
cases in which the Court reflected on Board responsibility in election
objection cases. In M & W Marine, the Court criticized the Board's
"doctrinaire approach" to alleged employer election misconduct.
Similarly, in Hometown Foods, the Court clearly informed the Board
that, if it intended to impose on the parties to an election its "laboratory
conditions" standard of campaign conduct, the same standard must be
applied to union pre-election activities as to employer actions. If any
common message emerged from the election objection cases it was that
the Fifth Circuit intends to insure that free and fair elections must be
held because, though the struggle is between labor and management, the
right to select or reject a labor representative belongs to the employee.286

The "Due-Process" Cases

Following up on guidelines set out in NLRB v. Smith Industries,
Inc. ,287 the Fifth Circuit reviewed at least four cases raising the question
whether the Board's summary judgment procedure in disposing of
election objection cases denied due process to the objecting party."'8 In
the Pepperell Manuacturing Co., the summary judgment procedure,
under the facts of that case, was deemed appropriate and not a violation
of due process. On the other hand, the Court remanded the other three
cases to the Board for hearings on the objections, after holding that the
objecting party in each of the three cases had met the Smith Industries
burden of supplying prima facie evidence that the alleged conduct
objected to raised substantial and material issues which warranted
setting aside the election. The appellate court, as the due process cases
attest, is simply unwilling to permit the Board to certify an election

285. Trade Winds Co. v. NLRB,413 F.2d 1213, (5thCir. 1969); Hometown Foods. Inc. v.
NLRB, 416 F.2d 392 (5th Cir. 1969); NLRB v. M & W Marine Ways, Inc., 411 F.2d 1070 (5th
Cir. 1969); Electra Manufacturing Co. v. NLRB, 408 F.2d 570 (5th Cir. 1969); Tyler Pipe &
Foundry Co. v. NLRB, 406 F.2d 1272 (5th Cir. 1969); NLRB v. MonroeAuto Equipment Co.,406
F.2d 177 (5th Cir. 1969); and NLRB v. Genesco, Inc., 406 F.2d 393 (5th Cir. 1969). See also
Pepperell Manufacturing Co. v. NLRB, 403 F.2d 530 (5th Cir. 1969), ceri. denied __ U.S. __,
89 S. Ct. 1774 (1969).

286. See Hometown Foods, Inc. v. NLRB, 416 F.2d 392, 396 (5th Cir. 1969); NLRB v.
Southland Paint Co., 394 F.2d 717, 727 (5th Cir. 1968); NLRB v. Lake Butler Apparel Co., 392
F.2d 76, 82 (5th Cir. 1968).

287. 403 F.2d 889 (5th Cir. 1968).
288. Trade Winds Co. v. NLRB, 415 F.2d 1213 (5th Cir. 1969); NLRB v. Monroe Auto

Equipment Co., 406 F.2d 177 (5th Cir. 1969); NLRB v. Genesco, Inc., 406 F.2d 393 (5th Cir.
1969), and Pepperell Manufacturing Co. v. NLRB, 403 F.2d 530 (5th Cir. 1969).
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outcome where the Board has made crucial and controlling factual
determinations only after an ex parte investigation and without a
hearing."'

Board of Agent Misconduct Cases

The Fifth Circuit set aside an election and bargaining order in
Marriott In-Flight Services v. NLR B,"90 where the Board had failed to
provide Spanish language ballots for 200 of the 640 eligible voters. The
Court, while sympathizing with the Board's practical problems, held
that, under the circumstances of this particular case, provision for
bilingual ballots was necessary "to protect the election machinery from
the ever-present dangers of abuse and fraud," citing NLRB v. A.J.
Tower Co."I

The Court was faced with alleged misconduct involving a Board agent
in two cases.292 In the Capitan Drilling case. the Board agent had failed
to insure that the ballot box had been taped shut on all sides between the
time the polls closed at night and the ballots were counted the next
morning. The Court was unwilling, however, to speculate that one
missing strip of masking tape constituted sufficient evidence that the
ballot box had been tampered with to necessitate an evidentiary hearing
or the setting aside of the election. On the other hand, in Delta Drilling,
where a Board agent had stopped at the motel room of a union organizer
during a period between balloting by employees on two different
locations and where the sealed ballot box had been left in the agent's car
during the visit, the Court denied enforcement of the Board's bargaining
order and set aside the election with the following admonishment:

We hold that an employer who enters into a consent agreement,
relying upon the unflinching preservation of Board policy, is entitled to
the benefit of that reliance, especially when the questionable activity of
a Board agent occurs without his knowledge or participation.
Additionally, if the benefits and advantages of consent elections are to
be maintained, preserved, and utilized, the employer is entitled to that
same degree of confidence in the election process as counsel concedes
the employee is entitled to have.29

3

289. See NLRB v. Genesco, Inc., 406 F.2d 177 (5th Cir. 1969).
290. 417 F.2d 563 (5th Cir. 1969).
291. 329 U.S. 324, 331 (1946).
292. NLRB v. Capitan Drilling Co., 408 F.2d 676 (5th Cir. 1969), and Delta Drilling Co. v.

NLRB, 406 F.2d 109 (5th Cir. 1969).
293. 406 F.2d 109. 114 (5th Cir. 1969).
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Section 301 94

Four Fifth Circuit cases during the calendar year involved issues
arising under § 301. Also, the Supreme Court of the United States
denied certiorari in another § 301 Fifth Circuit case of note from the
preceding year.295 The § 301 cases covered the spectrum of arbitration: "

one concerned arbitrability of a particular issue, one the scope of an
arbitrator's authority, one the time limits within which a submission
must be decided, one involved intervention by other than the contracting
parties, and one dealt with the question of injunctive relief to enforce a
union no-strike agreement.

In Communications Workers of America v. Southwestern Bell
Telephone Co.,297 the Court held that compulsory retirement of
employees at a certain age or upon attainment of a certain number of
years of service pursuant to the company's Employee Benefit Plan
"threatens an employee's continued tenure of employment, a right
arguably protracted by the seniority provisions of the contract.""2 9 The

294. 29 U.S.C. § 185(a) provides that suit may be brought in the appropriate district court
alleging violation of employer-labor organization contracts.

In Textile Workers ofAmerica v. Lincoln Mills. 353 U.S. 448 (1957), the Supreme Court of the
United States decided the fountainhead case for a federal common law of labor relations when it
held that § 301(a) could be used to enforce a grievance-arbitration provision of a collective
bargaining agreement. Subsequently, in the Steelworkers trilogy, 363 U.S. 564, 574, 593 (1960) (3
cases), the Supreme Court established the federal guidelines for the functions of the district courts
under section 30 1.

§ 301 has often been invoked by employers to seek injunctive relief against union violation
of a no-strike provision usually included in the contract as a quidpro quo for management
agreement to a grievance-arbitration system. See Sinclair Refining Co. v. Atkinson, 370 U.S.
195 (1962), overruled by the Boys Market, Inc. v. Retail Clerks Union, Local 770, 38 U.S.L.W.

4462 (U.S. Jan. I, 1970) (No. 768).
295. Acuffv. Paperworkers, 404 F.2d 169 (5th Cir. 1968), cert. denied394 U.S. 987 (1969).
296. This article makes no attempt to examine the arbitration process, as such. However, the

reader should note that arbitration is normally the final step in a multi-step grievance resolution
system. Cases are submitted to a neutral when, after processing a grievance through several stages of
management decision making, the parties agree that they are unable to resolve the dispute
themselves. See generally F. Elkouri, How Arbitration Works (BNA 1952). The Supreme Court has
reinforced the arbitral process as a rapid dispute resolution machinery adopted by the parties which
is conducive to eliminating industrial strife. Textile Workers of America v. Lincoln Mills, 353 U.S.
448, 454 (1957); Steelworkers v. Warrior & Gulf Navigation Co., 363 U.S. 574, 578-582
(1960). Furthermore, the Supreme Court has held that the federal courts are required to compel the
parties to arbitrate issues not expressly excluded, Steelworkers v. Warrior & Gulf Navigation
Co., 363 U.S. 574, 584-585 (1960); that they are precluded from weighing the merits of the
dispute themselves, Steelworkers v. American Manufacturing Co., 363 U.S. 564, 567-569
(1960); but that the arbitrator's award, in order to be entitled to judicial enforcement, must "draw
its essence from the collective bargaining agreement." Steelworkers v. Enterprise Wheel & Car
Corp., 363 U.S. 593, 597 (1960).

297. 415 F.2d 35 (5th Cir. 1969).
298. Id. at 38 (emphasis added). See Steelworkers trilogy, supra.
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company, asserting that contract language in Article VII providing that
''only the question of bad faith or discrimination [under the Benefit
Plan] shall be subject to the grievance procedure or arbitration," '9

contended that the issue was expressly excluded from arbitration and
that the union's invocation of the seniority affectation theory is only a
subterfuge to secure arbitration of an otherwise non-arbitrable issue.
The district court had agreed with the Company and had granted
summary judgment for the company and had enjoined the union from
proceeding to arbitration. The Fifth Circuit disagreed, rationalizing
that, on the basis of the limited inquiry permitted under the Steelworkers
triology, there existed a dispute as to contract interpretation which the
parties had agreed to submit to arbitration.100 However, the Court
carefully avoided making any determination on the merits as to whether
retirement under the Plan is, in fact, controlled by the seniority
provisions of the contract, such being a question "solely for the
arbitrator to decide."' "' The appellate court was simply unwilling "to
stretch" the contract language to accommodate the company's express
exclusion contentions based upon its theory of "incorporation by
contract" of the Plan (which had been implemented unilaterally 24 years
before unionization of its employees) into Article VI I of the bargaining
agreement. According to the court, "Southwestern Bell's interpretation
of Article VII fails to meet these strict standards [established in
Steelworkers v. Warrior Gulf Navigation Co.] for finding an exclusion
from arbitration."3"2 The Company's subterfuge argument was quickly
dismissed, thereafter, by noting that the union's claim is predicated upon
contract rights (not rights under the incidentally involved Plan) such as
raise a "contractual dispute appropriate for arbitration pursuant to the
general arbitration clause.1 303 The appellate court agreed with the
district court that evidence of the history of bargaining was inadmissible
to show whether a particular issue was excluded from arbitration.10 4

Communications Workers offers an excellent look at how difficult can
be the threshold question for judicial determination of whether a
particular issue is arbitrable.

299. 415 F.2d 35,37 n.7 (5th Cir. 1969).
300. 415 F.2d 35, 38 (5th Cir. 1969).
301. See Oil, Chemical and Atomic Workers v. Southern Union Gas Co., 379 F.2d 774

(5th Cir. 1967), following the Steelworkers trilogy.
302. 415 F.2d 35, 39 (5th Cir. 1969).
303. 415 F.2d 35, 40 (5th Cir. 1969).
304. This established Fifth Circuit rule, NLRB v. Gulf Atlantic Warehouse Co., 291 F.2d 475,

477-478 (5th Cir. 1961), following Steelworkers v. Warrior & Gulf Navigation Co., supra,
simply adopts the orthodox parol evidence rule of contract law. However, the circuits are in conflict
on this question. See415 F.2d at 40 n.10.

19701
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Gulf States Telephone Co. v. Local 1692, IBEW,0 5 affirmed district
court enforcement of an arbitrator's award which, inter alia, mitigated
as too severe discharge as the penalty for rumor-mongering found to
have occurred. The arbitrator had determined that the facts simply did
not warrant discharge and, consequently, the punishment was not for a
"just and lawful cause. ' ':to On the other hand, by substantially
postponing the commencement of back pay, the arbitrator made the
grievant bear a considerable loss for his conduct 7 in addition to

illustrating the flexibility available to an arbitrator empowered under a
broad general arbitration clause, two passages from the Gulf States
decision summarize the Fifth Circuit's views on enforcement of awards:

More often than not-and certainly that is so here-this [almost
automatic instinctive reflex to challenge an arbitrator's authority after
an adverse award on the merits] is a poor mask for a desire to have the
court redetermine the facts-even just a tiny bit-or reach a legal
conclusion on them as found or hoped for which differs from that of the
consensually annointed judge.
[Having found that] [t]he Arbiter then wrapped it [the award] all up in
words which would do credit to the best of judges-elected, appointed,
with limited or life tenure."

Quoting from another recent Fifth Circuit decision,'" Chief Judge
Brown noted that "we end this as we have others. 'The arbiter was
chosen to be the Judge. That Judge has speoken. There it ends.' "310

In an arbitration case arising under a contract calling for issuance of
an award within three days of the hearing, the Fifth Circuit held that the
Employer had waived or was estopped from raising the timeliness
question when the award (adverse to the employer) was handed down 44
days after the hearing. Lodge 725, IA M v. Mooney Aircraft, Inc.3 11 The
court rationalized that the controlling fact was the employer's Jailure to
protest the arbitrator's delay." 2 Judge Godbold dissented on grounds

305. 416 F.2d 198 (5th Cir. 1969).
306. 416 F.2d at 198, 202 (5th Cir. 1969).
307. 416 F.2d 198 (5thCir. 1969).
308. 416 F.2d 200, 201 (5thCir. 1969)..
309. Safeway Stores v. Bakery Workers Local 111, 390 F.2d 79, 84 (5th Cir. 1968).
310. 416 F.2d 198, 202 (5th Cir. 1969).
311. 410 F.2d 681 (5th Cir. 1969). The appellate court concluded that the issue-a

discharge-was clearly arbitrable and, in ordering reinstatement, the arbitrator did not exceed his
authority, so that the sole issue as to enforceability turned on the question timeliness. On the other
hand, the question of whether the parties had agreed to any extension of time had been submitted on
disputed testimony to a jury which found that no agreement had been made. 410 F.2d at 683 and
n.3.

312. 410 F.2d 681. 683 (5th Cir. 1969).
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that the union, which had wholly failed to comply with the procedural
rules for asserting that issues of waiver or estoppel were involved at the
district court level and which had specifically requested that the issue of
waiver not be submitted to the jury, gained a final ruling in its favor on
the waiver-estoppel issue at the hands of the appellate court. The
dissenting judge observes that "[the fact that compliance with the rules
of procedure is no mere technicality is demonstrated by the end result of
this case."31 3

Disciplined union members disatisfied with adverse rulings by an
arbitrator who denied partially or entirely their respective grievances
filed with a district court, which had retained jurisdiction after
compelling the employer to arbitrate, motions to intervene, together with
complaints and motions to vacate the arbitration award in A cuff v.
Paperworkers.3" Relying heavily upon the Supreme Court's decision in
Vaca v. Sipes,3 5 the Fifth Circuit dismissed the intervenors' appeal from
an adverse district court judgment denying their motions to intervene,
holding that the intervenors had been represented by their union in good
faith and adequately. 31 Moreover, the court rejected intervenors' Rule
24(a)317 argument by nothing that intervention is not a matter of right if
the intervenors' interest is adequately represented by the existing
parties. 3' Furthermore, the court noted that Rule 24 had no application
in the labor arbitration area in light of the Congressional and Judicial
determination that the collective bargaining agent, i.e., the union, is the
exclusive representative of the appropriately certified unit. 319

The final decision involving § 301 involved Fifth Circuit affirmance
of a district court denial of injunctive relief to an employer seeking to
enjoin a local union from engaging in strike activity and refusal to work
overtime in violation of the collective bargaining agreement. Since both
the district and appellate courts based their decisions on the Supreme
Court's subsequently overruled decision in Sinclair Refining Co. v.
Atkinson,320 which had held that § 4 of the Norris-La Guardia Act 32'

313. 410 F.2d 681, 686 (5th Cir. 1969).
314. 404 F.2d 169 (5th Cir. 1968), cert. denied 394 U.S. 987 (1969).
315. 386U.S. 171, 191 (1967).
316. 404 F.2d 169, 171 (5thCir. 1968).
317. Rule 24(a), Fed. R. Civ. P.
318. See Sam Fox Publishing Co. v. United States, 366 U.S. 683,688 (1961).
319. 404 F.2d 169, 172 (5th Cir. 1968), citing § 9(a) of the Act, 29 U.S.C. § 159(a) and

Steelworkers v. Warrior & Gulf Navigation Company, 363 U.S. 574, 582 (1960).
320. 370 U.S. 195 (1962), overruled in Boys Market, Inc. v. Retail Clerks Union, Local 770, 38

U.S.L.W. 4462 (U.S. Jan. I, 1970) (No. 768). Boys Market held that the Norris-La Guardia Act
had to be accomodated to the Congressional policy advocating arbitration as a means of voluntary
avoidance of labor strife. The no-strike clause, recognized in Lincoln Mills and the Steelworkers
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barred federal courts from issuing injunctions "in any case involving or
growing out of any labor dispute," General Electric Co. v. Local 191,
IBE W,322 is of dubious precedential value.

Miscellaneous

One other Fifth Circuit decision deserves note at this time, although it
does not strictly involve an issue coming on for judicial review of a
Board order finding an unfair labor practice has been committed.323 The
court chose Groendyke Transport, Inc. v. Davis324 as the case it would
use to defend the propriety of summary review of certain appeals
pursuant to Rule 2, Federal Rules of Appellate Procedure in advance of
its application of newly adopted Rules 17-20, Fifth Circuit Rules of
Appellate Procedure. 312 5 Together with NLRB v. Great A & P Tea
Co326 Groendyke would appear to herald an increasing use by the Fifth
Circuit of its new summary disposition rules to expedite those labor
relations cases 327 "judicially determined not to warrant or require that
usual process [of submission with oral argument]."
trilogy as the quidpro quo for management accession to an arbitration system, should be enforced
under § 301 just as are arbitration provisions. So, consistent with its duty to fashion a federal
common law of labor relations established in Lincoln Mills, the Supreme Court has held that the
Norris-La Guardia Act no longer bars the granting of injunctive relief to enforce no-strike clauses.
38 U.S.L.W. at 4467.

321. 47Stat. 70, 29 U.S.C. § 104.
322. 413 F.2d 964 (5th Cir. 1969).
323. At issue was the enforceability of a Board subpoena requiring an employer to provide the

agency and the union with a so-called "Excelsior list," i.e., a list of the names-and-addresses of
employees in the unit which was to vote for or against representation. See Excelsior Underwear,
Inc., 156 NLRB No. III (1966). In NLRB v. Wyman-Gordon Co., 394 U.S. 759 (1969), the
Supreme Court held that subpoenas for such lists could be enforced by the Board in federal district
courts.

324. 406 F.2d 1158 (5th Cir. 1969), cert. denied 394 U.S. 1012 (1969).
325. Cf Wittner v. United States, 406 F.2d 1165 (5th Cir. 1969); United States v. One Olivetti

Electric 10-Key Adding Machine, 406 F.2d 1167 (5th Cir. 1969); United States v. One 6.5 MM
Maimlicher-Carcano Military Rifle, 406 F.2d 1170 (5th Cir. 1969); NLRB v. Great A & P Tea
Co., 406 F.2d 1173 (5th Cir. 1969); and Thompson v. White, 406 F.2d 1176 (5th Cir. 1969).
All were summary dispositions of cases based upon the newly adopted Fifth Circuit rules.

326. 406 F.2d 1173 (5th Cir. 1969) (Board unfair labor practice determination turned on
credibility resolution).

327. In ad'dition to such cases as Great A & P, the summary disposition procedure particularly
lends itself to judicial review of Board representation determinations and the traditional
"substantial evidence" cases. Cf Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951).


