
CRIMINAL LAW AND PROCEDURE

By D. L. RAMPEY, JR.*

The ever-increasing caseload of the Fifth Circuit Court of Appeals
has, in the words of Chief Judge John R. Brown, in Murphy v. Houma

Well Service' caused ". . . dockets [to] explode beyond even the

increased capacity of expanding Judge powers."' 2 To meet this situation,

the court has implemented a summary calendar procedure for

presubmission classification of cases. Murphy sets forth the mechanics

of the new procedure as well as statistics derived from the first 80 days of

operation which show that 22.6% of the cases assigned to the summary

calendar for disposal without oral argument were criminal cases on

direct appeal. 3 The new procedure contemplates four classes of cases.

Class I contains frivilous appeals subject to dismissal or affirmance
without more. Class II contains cases to be placed on summary calendar
without oral argument for disposition on briefs and record. Class III

and Class IV are cases in which oral argument is deemed necessary or

helpful, with oral argument limited respectively to 15 minutes and full

time of 30 minutes as allowed by the Federal Rules of Appellate
Procedure. Attorneys who often carry cases to the 5th Circuit will no
doubt need to take into consideration this new procedure when preparing
their briefs for the court.

Another indication of the burgeoning caseload on the courts of appeal

is the several hundred opinions rendered by the Fifth Circuit in the field
of federal criminal law. An effort has been made to eliminate those cases
containing time-worn principles or recitations of the prevailing law in

this circuit and to glean from this plethora of material those cases which

significantly modify and interpret the prevailing law as well as those

cases which touch remote areas of procedural or substantive criminal
law. No effort has been made to categorize or scrutinize the opinions by

the nature of the offense, the most numerous categories being appeals
from convictions on violations of the federal narcotic laws, non-tax paid
whiskey, interstate transportation of stolen automobiles, and wagering,

but the cases chosen will deal with procedural or substantive aspects of
the federal criminal law. The subdivisions utilized have been arranged to

track the chronological steps in a criminal prosecution.
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Bail Reform Act of 1966

Two cases decided during the survey period dealt with important
aspects of the Bail Reform Act of 1966,1 which was passed by Congress
to liberalize federal bail procedures and to insure that wealth would no
longer be a controlling factor in procuring release on bail. In Brown v.
United States,' H. Rap Brown argued that passage of the Act effectively
precluded forfeiture for breach of any conditions imposed under the new
provisions other than non-appearance. Brown had violated travel
restrictions imposed as a condition of release which required permission
of the court before traveling outside the District, and the court had
forfeited his cash bond under Rule 46(f), Federal Rules of Criminal
Procedure. The Fifth Circuit held that the face of the Act showed that
Congress intended to integrate the new provisions with then-existing
sections in Title 18 and with the Federal Rules of Criminal Procedure,
and that a forfeiture under Rule 46(f) could still be imposed for violation
of travel restrictions.

The defendant in United States v. Clark' was released on a personal
recognizance bond after he plead guilty to the offense of interstate
transportation of a stolen motor vehicle as sentencing was deferred to
allow time for the probation officer to interview the defendant and to
prepare a pre-sentence report. The defenant never met with the probation
officer at the appointed hour and he was subsequently indicted and
convicted under 18 U.S.C. section 3150 (1960) for his failure to appear
before a judicial officer. The Fifth Circuit reversed his conviction
holding that a probation officer is not a "judicial officer" within the Act
and that his conduct did not constitute an offense under 18 U.S.C.
section 3150. However, the court was careful to point out that the record
did not show whether the required appearance before the probation
officer was a condition of release,7 a violation of which could result in
revocation or forfeiture of bond, arrest, and institution of criminal
contempt proceedings.

Miranda

Several rather important facets of the Miranda doctrine 8 were dealt
with by the court during the survey period. In United States v. Jernigan'

4. 18 U.S.C.A. § 3147 (1969).
5. 410 F.2d 212 (5th Cir. 1969).
6. 412 F.2d 885 (5th Cir. 1969).
7. 18 U.S.C.A. § 3146(a)(1) (1969).
8. See Miranda v. United States, 384 U.S. 436 (1966).
9. 411 F.2d 471 (5thCir. 1969).
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the court held that the fact that an Internal Revenue investigator knows

of an apparent tax deficiency of the defendant does not require the

investigator to give Miranda type warnings to make the defendant's

statements admissible against him in a future tax evasion prosecution.

Cited for authority was another case decided in the survey period,

Agoranos v. United States,1° where the taxpayer had been interviewed by

an Internal Revenue investigator as to his business dealing with another

taxpayer then under investigation by the Service. The investigator

testified that he was not aware that Agoranos was himself under

investigation at that time by the Internal Revenue Service. The court

said, ". . . the short answer is that the appellant was not in custody and

the Miranda doctrine applies only to in-custody interrogation.""
The issue of what constitues "in-custody" interrogation is a recurring

one and the Fifth Circuit in Agius v. United States2 said:

In light of the 'fluid and fast developing' nature of the law in this area
we attempt no synthesis, but continue with a cautious case by case
approach . . .necessary to proper development of controlling

precedent.
3

In Agius, FBI agents gave the defendant only a partial Miranda

warning before interview.. There the court found persuasive the agents'

prior connection of the defendant's resemblance with that of the robber

of a federal savings and loan association and their discovery during the

interview of a toy pistol in his car resembling one used in the robbery.

These events prompted the defendant to accompany the agents to a

service station in an effort to substantiate his claim of an alibi. The court

held that the exculpatory statements of the defendant, given in an effort

to substantiate his alibi, after discovery of the toy pistol, should be

suppressed, for when the pistol was discovered the investigation had
narrowed to him as a suspect and only a satisfactory explanation of his

whereabouts would result in his being free to go. Indeed his efforts to

make such an explanation brought forth the statements used at trial.
The defendant in United States v. Priest,4 after being given a standard

waiver of rights form by an FBI agent, said that he did not want to sign

the form until he had consulted with an attorney. This request was

disregarded and further interrogation resulted in a confession. Drawing

10. 409 F.2d 833 (5th Cir. 1969).
II. Id. at 835.
12. 413 F.2d9J5 (SthCir. 1969).
13. Id. at 918.
14. 409 F.2d 491 (5thCir. 1969).
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on language from Miranda where the Supreme Court held that after
defendant indicates in any manner and at any stage of investigation, a
desire to consult with an attorney, questioning should cease. The court
said:

...if such a request is disregarded and the questioning proceeds, any
statement taken thereafter cannot be a result of waiver but must be
presumed a product of compulsion, subtle or otherwise. "'

The court further pointed out that in a case such as this, where an
attorney was requested prior to questioning, a finding of a knowing and
intelligent waiver of the right to an attorney was impossible.

In a companion case to Miranda, Westover v. United States,'" the
Supreme Court held that prior custodial interrogation without proper
warning does not automatically render inadmissible subsequent in-
custody statements which were prefaced by proper Miranda warnings.
But the facts and circumstances must be determined on an ad hoc basis
to ascertain the existence and extent of a causal relationship between the
earlier, unconstitutional conduct (and statement, if made) and the later
statement. The court in Harvey v. United States 7 and Gilpin v. United
States,5 found such a causal relationship between the prior
unconstitutional conduct which produced statements and confessions
and later confessions ultimately used to convict the defendants. In both
instances the defendants had orally or in writing confessed to the crimes 9

at least three times and the interviewing agents who secured the
confessions preceded by proper warnings had knowledge of the content
of the defendants' prior statements and were the beneficiaries of the prior
unconstitutional conduct on the part of the interviewing police. The
court said in Gilpin.

Here, as in Harvey, Gilpin knew that 'the cat was out of the bag.' One
confession led to another. The effect of the tainted confession was not
dissipated by the time of the next confession. A belated adequate
warning could not put the cat back into the bag.2'

15. Id. at 493.
16. 384 U.S. 436 (1966).
17. 407 F.2d 586 (5th Cir. 1969).
18. 415 F.2d 638 (5th Cir. 1969).
19. Gilpin's first confession to the theft of a mail sack was unsolicited and blurted out while he

was being booked for public drunkenness and the court did not reach the issue of whether his
drunkenness precluded the use of this spontaneous confession. See. e.g. Parson v. United States, 387
F.2d 944 (10th Cir. 1968).

20. 415 F.2dat642.
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Right to Counsel

The defendant in Roeth v. United States2 attacked his sentence,
imposed after a plea of guilty to interstate transportation of a stolen

motor vehicle, by-a "2255 ' ' 22 motion to vacate his sentence. His case had
been transferred from the Southern District of California to the
Northern District of Texas for a plea pursuant to Rule 20, Federal Rules
of Criminal Procedure, and he now attacked the sentence alleging that
his conviction was constitutionally defective because he did not have
advice of counsel when he executed a consent to transfer necessary under

Rule 20. The Fifth Circuit affirmed the district court's denial of his
motion to vacate the sentence and agreed with the holding of the Fourth
Circuit in Namey v. United States,?3 that a Rule 20 consent to transfer is
not such an integrated part of the judiciary proceeding that it must be
given only with advice of counsel. Nor does execution of the consent bind
the defendant to a plea of guilty or venue change and counsel
subsequently appointed for the defendant is not hampered in advising his
client.

Accommodation of the defendant's right to counsel at the trial stage is
often problematic as illustrated by Bowman v. United Staes,24 and
United States v. Millican.25 Bowman, on the morning of his trial for
attempting to rob a United States mail carrier, requested that the court
dismiss his court-appointed counsel, and either provide him with new
counsel or allow a continuance of the trial so that he could get counsel of
his own choice. The defendant alleged that counsel had not devoted
adequate time to preparing his case. The trial court found the attorney,
who had been a former assistant United States Attorney and had

practiced for 45 years, to be experienced, and refused a continuance after
counsel indicated that he was ready for trial. The Fifth Circuit affirmed
the trial court's refusal to appoint new counsel on the morning of the day
of trial and said that the right of counsel should not be manipulated to

effectuate delays in thejudicial process.
In Millican the court invoked its supervisory powers to reverse the

conviction where inexperienced counsel trying his first case was
appointed two days before trial and his motion for continuance to secure
testimony of a witness that tended to establish an alibi for his client was

21. 417 F.2d94 (5thCir. 1969).
22. See 28 U.S.C. § 2255 (1964).
23. 310 F.2d 57 (10th Cir. 1962).
24. 409 F.2d 225 (5th Cir. 1969).
25. 414 F.2d 811 (5th Cir. 1969).
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denied. The court recognized that generally continuances and the
question of adequate time to prepare a defense are within the sound
discretion of the trial court, but held that in the context of this case the
inexperience of counsel and the short period for preparation which
apparently precluded securing a witness, defense counsel considered
essential to the defense, warranted a reversal under the court's
supervisory powers.

In Atilus v. United States,'2 the court dealt with the obligations and
duties of the retained counsel who represents one convicted in federal
court. There Atilus brought a "2255" motion to vacate his sentence
seeking permission to file an "out of time" appeal wherein he alleged
that after conviction he requested that his attorney take steps to appeal
his case though no financial arrangements had been made for
representation. No notice of appeal was filed within the ten-day period.
In commenting upon the relationship between an attorney and client in
such a situation, the court said:

if, for whatever reason, [the attorney] permits his services to be
used without compensation or security for compensation from his
client until a critical stage of the proceedings arrives, he can't be
permitted simply to bow out without notice to court or client .... 27

Under these circumstances the court held that the failure of
nonappointed counsel in a criminal case to perfect an appeal, when
requested to do so by his client, amounts to such a dereliction of duty as
to deny an accused the "effective aid" of counsel at a critical stage of the
proceedings and an "out of time" appeal should be allowed.

Two cases of particular interest to attorneys who are often called upon
to represent indigents in federal court are Welsh v. United States8 and
Bradford v. United States. 9 In Welsh the defendant, through his court-
appointed attorney, moved the trial court to issue subpoenas for five
witnesses, one of whom was a doctor whom the defendant alleged would
testify that he was mentally incompetent at the time he was alleged to
have committed the offense. The trial court denied the request for all but
one alibi witness, saying that there was a ". . . lack of probable cause
that the doctor would testify as petitioner claims.13 0

The court, in reviewing the conviction for failure to authorize the

26. 406 F.2d 694 (5th Cir. 1969).
27. Id. at 696.
28. 404 F.2d414 (5thCir. 1968).
29. 413 F.2d 467 (5th Cir. 1969).
30. 404 F.2d at 417.
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issuance of this subpoena under Rule 17(b), Federal Rules of Criminal

Procedure, stated that all that is required in the words of the rule is

". .. a satisfactory showing .. . that the presence of the witness is

necessary to an adequate defense,"'" and unless the showing made by the

defendant is incredible or the government can show the request to be

frivilous or an abuse of process, then the subpoena should issue when the

facts alleged by the defendant, if true, would be relevant to any issue in

the case.
Co-defendant Washam in Bradford moved the court, prior to trial, for

appointment of handwriting and fingerprint experts to be used in defense

of the charge of conspiracy to pass, utter, and publish forged and altered

postal money orders. The government's case against him depended

almost entirely upon the testimony of the two experts. The court said:

Under Rule 28 [Federal Rules of Criminal Procedure], in order to

prevent discrimination'between indigents and those with the means to

employ experts, it would have been necessary for the trial judge to

determine that Washam would not be prejudiced by a refusal to

appoint experts. This he did not do. Under such circumstances his

denial of the motions resulted in discrimination against an indigent and
was clearly error.32

Wade-Stovall

The survey period produced surprisingly few cases requiring the court

to scrutinize the conduct of police line-ups or consideration of whether

the guidelines set forth in Stovall v. Denno33 and United States v. Wade34

had been met. In Fitts v. United States35 the defendant's pre-line-up

request for an attorney was ignored and he was identified in the line-up

by a used car salesman from Tulsa, Oklahoma. The defendant had been

arrested in Texas driving a car which was stolen from the salesman's lot

who had for ten minutes discussed the possibility of a sale with the

defendant. He was later charged with interstate transportation of a

stolen motor vehicle. The Fifth Circuit held that the ten-minute

confrontation of the identifying witness with the defendant in his lot

established an independent origin for his in-court identification and this

conclusion was bolstered by another identifying witness who was present

31. Id.
32. 413 F.2d at 474.
33. 388 U.S. 293 (1967).
34. 388 U.S. 218 (1967).
35. 406 F.2d 518 (5th Cir. 1969).
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in the lot and identified the defendant as the thief. Under the teachings of
Wade in-court identifications are admissible in spite of improper line-up,
if an independent origin for the witness' identification is established. In
this case the court affirmed the conviction.

The issues presented in United States v. Venerell required the court to
consider whether Wade and Stovall should be applied when a
confrontation between identifying'witnesses and suspects was arranged
by private individuals. The manager of a Florida Jai Lai stadium
discovered that counterfeit $20 bills had been passed at his betting
windows and he located the ticket seller who supplied a description of
two men who passed the bills in question. The description was passed to
two security employees who promptly found the defendants and escorted
them to a first-aid room where they were left while the employees
contacted the manager. The manager then brought the ticket seller to the
first-aid room where the latter identified the defendants as the passers of
the $20 bills. Shortly thereafter the local police were summoned and
took the defendants into custody. The defendants on appeal argued that
the ticket seller's identification was inadmissible as their constitutional
rights secured in Wade and Stovall had been violated by this isolated
confrontation. The court, however, described the action taken by the
manager as "eminently rational"37 and pointed out that Wade and
Stovall were concerned with confrontation arranged by police for
persons in their custody after lawful arrest. Neither of these
circumstances was present in this case as the confrontation was arranged
by private individuals and apparently the defendants were not in
custody. The ruling of the trial court in this regard was affirmed.

Fifth A mendment

Several important aspects of the right not to incriminate oneself
secured under the Fifth Amendment of the United States Constitution
were considered and reaffirmed by the court during the survey period. In
Blackwell v. UnitedStates ,38 the defendant argued that his constitutional
privilege againt self-incrimination had been violated by his being
subpoenaed before a federal grand jury to testify and to produce
documents and records, and for this reason indictments returned
charging him and others with mail fraud and travel in interstate
commerce to carry on the unlawful activity of arson 39 should be

36. 416 F.2d 144 (5th Cir. 1969).
37. Id. at 148.
38. 405 F.2d 625 (5th Cir. 1969).
39. See 18 U.S.C. § 1341 (1964) and 18 U.S.C.A. § 1952 (Supp. 1970).
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dismissed. Upon appearance, Blackwell was advised of his Fifth
Amendment right not to incriminate himself, but he did not invoke it,

nor did he refuse to testify. In affirming the district court's denial of his
motion to dismiss, the court said:

The law is that a potential defendant may be subpoenaed to appear
before a grand jury and subsequently indicted without violating the
self-incrimination proscription of the Fifth Amendment if he testifies
voluntarily as here. The privilege must be claimed.40

A co-conspirator who did not appear before the grand jury made
essentially the same contentions in a separate appeal." The court quoting
extensively from Blackwell found it decisive on the issues presented and
additionally observed that Hall, the co-conspirator, could not assert the
denial of another's right against self-incrimination as this constitutional
right is personal in nature and may not be vicariously asserted.

The plaintiff in Luman v. Tanzler,4 2 a policeman suspended in

Jacksonville, Florida, had secured from the district court a permanent
injunction against the defendants who were members of the Police
Disciplinary Hearing Board of the City of Jacksonville after alleging
that his Fifth Amendment right against self-incrimination would be
violated by a pending hearing before the Board as criminal charges
arising from the same activities as were before the Board were pending
against him. He characterized his situation as a Hobson's choice in that
if he testified, his statements might be used against him in the criminal
proceedings and if he failed to appear or refused to testify, the Board
could under its regulations discharge him from the force. The court
stated preliminarily that testimony so coerced was inadmissible in
subsequent criminal proceedings by the Supreme Court in Garrity v.
New Jersey." Further, the Board was precluded by the subsequent

Supreme Court ruling in Uniform Sanitation Men's Association v.
Comm'r of Sanitation," from dismissing Luman under a regulation
which requires him to choose between relinquishing his constitutional
rights or losing his job. Since the regulation requiring dismissal for
refusal to testify could not be applied to him, he would be in a position to
freely exercise his constitutional rights at the hearing and in the absence
of a violation of his constitutional rights, the case would be reversed and
on remand the injunction should be dissolved.

40. 405 F.2d at 627.
41. Hall v. United States, 413 F.2d 45 (5th Cir. 1969).
42. 411 F.2d 164 (5th Cir. 1969).
43. 385 U.S. 493 (1967).

44. 392 U.S. 280 (1968).

19701



MERCER LAW REVIEW

In order to insure that those accused of crime are left free to exercise
their constitutional rights against self-incrimination, the courts have
long held that those who do exercise their rights at trial or before trial
should not later be prejudiced or penalized by such actions. In Walker v.
United States, 5 the defendant, who was charged with interstate
transportation of a stolen motor vehicle, met with the owner of a credit
card in whose name the car had been rented and expressed a desire
through his defense attorney, who was present, that he wanted to make
restitution for his unauthorized use of the credit cards. The owner of the
credit card, who testified at Walker's trial, asked him where he got the
credit cards and Walker refused to answer saying the answer might tend
to incriminate him. At trial, the prosecution, over objections, solicited
this testimony from the owner of the credit cards arguing that Walker's
answer should be equated with silence, which in the face of an accusatory
statement constituted an admission of guilt. The court distinguished
Sparf v. United States," which was relied upon by the prosecution, by
pointing out that in that case the declarations in question had some
probative value, whereas the conversation between Walker, his attorney
and the credit card owner had none. Apart from the lack of probative
value, the court said, ". . . it was also prejudicial. We would be naive if
we failed to recognize that most laymen view an assertion of the
Fifth Amendment privilege as a badge of guilt." 7 To compound the
error in allowing this testimony to reach the jury, the court pointed out
that the prosecution's arguments approached, if not constituted, a
comment upon Walker's failure to testify. For these reasons, Walker's
conviction was reversed.

Two cases decided subsequently to Walker should also be considered
with that case. The defendant in Hayes v. United States" was charged
with willful evasion of income tax and testimony at his trial from IRS
agents indicated that during preliminary investigation no explanations
were given by the defendant for a large increase in net worth, and that
defendant's explanations at trial were not forthcoming in earlier
investigations. The majority of the panel said in answer to the arguments
that these comments and testimony infringed upon his Fifth Amendment
right that:

Much of the relevant testimony and argument was either not objected

45. 404 F.2d 900 (5th Cir. 1968).
46. 156 U.S. 51 (1895).
47. 404 F.2d at 903.
48. See Griffin v. California, 380 U.S. 609 (1965).
49. 407 F.2d 189 (5th Cir. 1969) (Judge Godbold dissenting).
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to, or was directly invited by the conduct of defense counsel.
Furthermore, if there were any prejudicial impact from the statements,
it was erased by the trial judge's several admonitions to the jury.50

A "moonshine" violation in a factually analogous setting as Hayes
brought forth another divided opinion in Sharp y. United States,5' in
which the defendant, while testifying during trial, was asked why he did
not give the explanation proffered at trial to his arresting officers. He
responded that he was scared and they did not ask. A majority of the
panel affirmed the conviction, pointing out that the defendant's former
silence was admitted on the issue of credibility rather than the issue of
guilt and once the defendant had exposed himself to impeachment he
could not later complain of the prosecution's efforts to attack his
credibility. Chief Judge John R. Brown dissented after observing that
this circuit has often taken a strong stand on the protection of Fifth
Amendment Rights, and cited Walker saying, "I think the prior
decisions of this court and the Supreme Court make clear that no
detriment may flow from the exercise of a constitutional right. ' 52 He
characterized the prosecutor's inquiry as "risky business" and found the
recitation of silence at the time of apprehension to be of dubious
probative value and considered the defendant prejudiced by testimony
elicited.

The defendant in Burton v. United States53 argued to the court that the
"making" provisions of the National Firearms Act54 was subject to the
same defense as recognized by the Supreme Court in Haynes v. United
States,55 which dealt with the registration provisions of the Act and held
that the Fifth Amendment right against self-incrimination provided a
complete defense to prosecution for failure to register a prohibited
firearm under 26 U.S.C. section 5841 or for possession of an
unregistered firearm under 26 U.S.C. section 5851. Burton was charged
with possession of a sawed-off shotgun which had been made in violation
of 26 U.S.C. section 5821 and the court said the crime charged was "one
of present possession."", The possessor may not correct the failure of the
maker to comply with the "making" statute and self-incrimination by

50. Id. at 195.
51. 410 F.2d969 (5th Cir. 1969) (Chief Judge Brown dissenting).
52. Id. at 973.
53. 414 F.2d 261 (5thCir. 1969).
54. 26 U.S.C. § 5821 (1964).
55. 390 U.S. 85 (1968). See 26 U.S.C.A. § 5848 (1967) which was specifically passed by

Congress to remedy the infirmity found by the Haynes court.
56. 414 F.2d at 262.
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the possession is not involved. So Haynes would not be applied to these
provisions of the Act.

Similarly, it was maintained in United States v. Walker,57 that the
defendant's conviction under the Harrison Narcotics Act5" for dealing in
heroin without the necessary stamps and not in the original stamped
package should be reversed under the rationale of Leary v. United
States.59 In Leary the Supreme Court found that the compliance with the
transfer tax scheme under the Marihuana Tax Act" violated Leary's
Fifth Amendment rights and information supplied in complying with the
provisions of the Act would certainly expose him to prosecution. Here
the court was careful to point out that the Harrison Act imposes a
commodity tax and the defendant was not charged with a failure to pay
the tax, but with failing to dispense or distribute narcotic drugs in the
original stamped packages or from the original stamped package.

The court said:

There is nothing in the record which indicates that appellant is an
'importer, manufacturer, producer or compounder' of narcotics for
purposes of § 4701(b), she, therefore, does not appear to be within that
class of persons upon whom the duty to pay the commodity tax is
imposed. For a person in appellant's position § 4704(a) does not
impose a tax liability, the discharge of which involves self-
incrimination. 6

A rrest, Search and Seizure

The profusion of cases falling within this category during the survey
period is a further indication that issues arising from alleged violations
of Fourth Amendment rights continue to produce the most numerous
opinions in the field of criminal law. Numerous per curiam decisions
finding probable cause to warrant arrest and finding searches incident
thereto have been omitted from the survey. Also eliminated were those
opinions which restated and applied the general law relating to arrest,
search and seizure in a factual setting which also does not warrant
comment.

Rule 41, Federal Rules of Criminal Procedure, governs the issuance of
federal search warrants and in United States v. Vigo"z the defendant

57. 414 F.2d 876 (5th Cir. 1969).
58. 26 U.S.C. § 4701 etseq. (1964).
59. 395 U.S. 6 (1968).
60. 68A.Stat. 560, 26 U.S.C. § 4741 etseq. (1964).
61. 414 F.2d at879.
62. 413 F.2d 691 (5th Cir. 1969).
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raised an important, but seldom noted, issue in regard to the execution of
such warrants. Rule 41 provides in part, "The warrant shall direct that it
be served in the daytime, but if the affidavits are positive that the
property is on the person or in the place to be searched, the warrant may
direct that it be served at any time." The defendant at a motion to
suppress hearing sought to establish that official sunrise was 6:14 a.m.
Agents who executed the warrant testified that the warrant was served at
6:15 a.m. and the narcotics were seized at 6:30 a.m. The trial court had
denied the appellant's proffer on this factual issue and implicitly found
that the warrant was served after the time of official sunrise which the
Fifth Circuit did not find clearly erroneous. The court said that ". . . in
this circuit . . . in respect to search warrants the term 'daytime' is not
limited strictly to the time between sunrise and sunset""3 and affirmed
the trial court's denial of the motion to suppress.

Though most attorneys more commonly refer to Rule 41 for guidance
in regard to the execution of federal search warrants, some may be
interested to know that certain statutory provisions remain in Title 18 of
the Code 4 which deal with the execution of these warrants. One such
provision was involved in Wittner v. United States6 5 in which the
defendant contended that the agent executing the warrant committed a
fatal error when he entered the defendant's house without first
announcing his authority and purpose, which the defendant contended
was required in this case under 18 U.S.C. section 3109.6 The court, in
affirming the judgment below, pointed out that the defendant had been
arrested outside his house and returned inside with the arresting officer.
He was obviously aware of the agent's authority and purpose prior to
entry and here such an announcement by the agent with the search
warrant would have been a useless gesture.

In Gurlenski v. United States'7 the Fifth Circuit was called upon to
decide ". . . the extent to which evidence seized during a search
conducted under an admittedly valid search warrant is admissible if it is
not described in the warrant."6 8 The defendant was charged with
interstate transportation of a stolen motor vehicle and at his trial seven

63. Id. at 693.
64. Seel8U.S.C. § 3101etseq.(1964).
65. 406 F.2d 1165 (5th Cir. 1969).
66. The officer may break open any outer or inner door or window of a house, or any part of a

house, or anything therein, to execute a search warrant, if, after notice of this authority and purpose,
he is refused admittance or when necessary to liberate himself or a person aiding him in the
execution of the warrant.

67. 405 F.2d 253 (5th Cir. 1968).
68. Id. at 257.
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exhibits, including registration papers for a 1966 Pontiac car, a
collection of papers, one of which was a Texas motor vehicle certificate
of title, "pick keys" and a set of keys and ignition switch tumblers were
admitted. " These exhibits had been seized during a search of a house by
local officers authorized by a state warrant allowing a search for film
equipment and a tape recorder. The government argued alternatively
that the exhibits seized but not specified in the warrant were subject to
seizure as "instrumentalities of crime" or "fruits of crime," and also
that the exhibits were evidence of crime, the seizure of which is
sanctioned under Warden, Maryland Penitentiary v. Hayden.1' The
defendant likened the search and seizure to a general exploratory
search ."

Though other circuits" have considered aspects of the scope problem
created by the demise of the "mere evidence" rule in Hayden, the Fifth
Circuit in Gurlenski set out some guidelines helpful in cases such as this.
The court began by noting the stringent standard enunciated by the
Supreme Court in Marron v. United States73 in which the court said that
the warrant should be so specific in describing items to be seized that

... nothing is left to the discretion of the office executing the
warrant ' ' 7 1 and went on to say that ". . . the Marron doctrine has
generally not prevailed when the search and seizure was considered
reasonable under all the circumstances. 7 The later Supreme Court
cases of Harris v. United States7 and Abel v. United States77 were
recognized as carving an exception in the strict language of Marron.
Placing great reliance upon the fact that a search warrant had been
validly issued upon probable cause the court held that all that was
required was"... that searches be reasonable, in good faith and not an
unwarranted invasion of privacy." 78 In regards to the items seized but
not specified in the warrant, the court held that it need not classify the
items as instrumentalities or fruits of crime but "a finding that the
objects are reasonably related to the offense committed is all that is

69. 405 F.2d at 257 n.2.
70. 387 U.S. 294 (1967).
71. See United States v. LeOkowitz. 285 U.S. 452 (1932).
72. See, e.g.. United Statesv. Teller, 412 F.2d 374 (7th Cir. 1969): UnitedStatesv. Bennett, 409

F.2d 888 (2nd Cir. 1969); Fuller v. United States, 407 F.2d 1199 (I).C. Cir. 1968): United States v.
Alloway, 397 F.2d 105 (6th Cir. 1968).

73. 275 U.S. 192 (1927).
74. Id. at 196.
75. 405 F.2d at 257.
76. 331 U.S. 145 (1947).
77. 362 U.S. 217 (1960).
78. 405 1-.2d at 259.
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necessary under federal law.""9 The court found that the record showed
the search was conducted in good faith, and was limited in scope and
pursuant to lawful authority and affirmed the convictions.

The issue of whether the recent Supreme Court decision in Chimel v.
United States,"' which dealt with the permissible scope of searches
incident to arrest taking place in residences would be given retroactive or
prospective application was raised in Lyon v. United States." There
FBI agents arrested the defendant in the hallway of his home and then
searched the residence which brought forth several incriminating
documents later introduced at his trial. The court recognized that such a
search incident to arrest has been declared unreasonable by Chimel, but
pointed out that this search occurred before Chimel was decided. After
surveying the application of other recent Supreme Court decisions in this
area," the court said, "We conclude that Chimel is not retroactive even
as to cases still in the process of direct review."'"'

Three other cases during the survey period scrutinized searches with
the view of ascertaining whether they were contemporaneous with
warrantless arrests. Henderson v. United States' reaffirmed the rule
that in certain situations the search may precede the arrest. In answer to
a tip that whiskey would be set off near the defendant's home in Macon,
Georgia, detectives proceeded to a street near the residence and observed
the defendant standing in the backyard among twenty-five to thirty jugs
pouring a clear liquid with a funnel held by a companion. The officers
proceeded into the yard and gave chase to the defendant and his
companion, both of whom got away. The officers then returned to search
the backyard and seize the non-tax-paid whiskey. The defendant
returned several minutes later and was arrested. In affirming the
defendant's conviction after evidence of the seizure was introduced, the
court said:

Probable cause for the arrest existed independently of the fruits of e
search: the arrest was perfected within ten minutes of the search and
seizure; and therefore, it is immaterial in these circumstances that the
search preceded the arrest."s

79. 405 F.2d at 260. See also O'Neal v. United States, 411 F.2d 131 (5th Cir. 1969). Federal
search warrants may now be issued for "mere evidence" under 18 U.S.C.A. § 3103(a) (1968).

80. 395 U.S. 752 (1969).
81. 416 F.2d91 (5thCir. 1969).
82. See, e.g.. Desist v. United States, 394 U.S. 244 (1969): Linkletter v. Walker, 381 U.S. 618

(1965).
83. 416 F.2d at 93.
84. 405 F.2d 874 (5th Cir. 1969).
85. ld. at 875.
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Similarly, the defendants in Crone v. United States6 argued that the
search of their vehicle, which was begun immediately after their arrest by
local sheriff's officers, and discontinued until their vehicle was moved
within approximately one block of the police station, was not incident to
their arrest. The court, in affirming their conviction, said the test
continues to be one of reasonableness which requires a case by case
analysis of the facts. Here there was no break in the continuity of the
search to warrant a finding that the time lapse was unreasonable.

A search by a narcotics agent of the defendant's clothing and personal
effects taken from him and stored at the jail after booking and
processing resulted in a reversal of the conviction of the defendant in
Brett v. United States. 7 The warrantless search of the defendant's
clothing and personal effects retained by the jailer brought forth papers
with traces of heroin which were introduced at his trial. A majority of
the panel (one judge dissenting) held that the search was not even close to
contemporaneous with the defendant's arrest. Nor were the items
introduced into evidence seized at the time of arrest for subsequent use as
evidence, and the court held that a search warrant should have been
procured to search the personal belongings and clothing, for the accused
had not, by the fact of police custody for safekeeping, surrendered his
expectations of the privacy of these effects.

The same result was reached in Williams v. United States,"8 where
police arrested the defendant on vagrancy charges and impounded a car
believed to be in his possession, but denied by him. They searched the car
after the defendant was booked on vagrancy and found blank stolen
money orders and a check-writing machine which were introduced at his
trial for interstate transportation of a stolen motor vehicle and forged
money orders. The court stated it could find no distinction between this
case and Preston v. United States9 and found persuasive the lack of
relationship between the alleged violation and the search.

Two panels within the Fifth Circuit considered the question of whether
a warrantless inspection by officers or agents of a vehicle identification
number constitutes a search and reached opposite results. In United
States v. Johnson9" an FBI agent located a 1966 Chevrolet pick-up in the
defendant's yard which he believed stolen and wrote down the tag
number which was determined to be for a 1963 Chevrolet pick-up. The

86. 411 F.2d 251 (5thCir. 1969).
87. 412 F.2d401 (5thCir. 1969).
88. 412 F.2d 729 (5th Cir. 1969).
89. 376 U.S. 364 (1964). The government relied on Cooper v. California, 386 U.S. 58 (1967).
90. 413 F.2d 1396 (5thCir. 1969).
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agent went to the defendant's home where the defendant's wife permitted
him to inspect the serial plate and confidential serial numbers secreted
on the vehicle. The latter numbers coincided with those of the stolen
vehicle. The court quoted extensively from Weaver v. United States" in
which the court held that a warrantless inspection of a serial plate on the
door frame of a vehicle in police custody did not constitute a search and
examined similar holdings in the Sixth and Ninth Circuits.92 In affirming
the trial court's denial of defendant's motion to suppress testimony of
the serial numbers, the court said:

Suffice it to say, we adhere to what we said in Weaver. supra, and agree
with Cotton that where there is a legitimate reason to do so the mere
checking of the serial number ofan automobile in order more positively
to identify it is not a search within the prohibition of the Fourth
Amendment. We agree further with Cotion that if it is a search, it is a
reasonable one, where the searcher has reliable information that an
automobile of like kind and description has been stolen. 1

The defendant in Glisson v. United States4 had left a White Diesel
Tractor in a trailer park where he had been living prior to being jailed for
wife beating. While in jail a description of the tractor was given to the
FBI by a local officer who had viewed the exterior of the tractor. Later
an FBI agent and another local officer went to the tractor, observed the
exterior of the truck, opened the driver's door and secured the
identification number from a serial plate on the door post. They also
unsuccessfully sought the confidential number secreted by the
manufacturer on the truck. The truck was later moved by the Alabama
State Patrol and again inspected by the FBI agent and local officer, who
found the confidential number. The court premised their analysis upon
the acts of the agent and officer being two distinct searches and noted the
recent Supreme Court case of Harris v. United States" which held that
officers could properly open the door of a vehicle impounded as evidence
in a robbery and observe in plain view an auto registration card
belonging to the victim of the robbery. Cotton v. United States" and
United States v. Grahan 9 7 were both considered and the court

91. 374 F.2d 878 (5th Cir. 1967).
92. United States v. Graham, 391 F.2d 439 (6th Cir. 1968) Cotton v. United States, 37 1 F.2d

385 (9th Cir. 1967).
93. 413 F-.2d at 1399-1400,
94. 406 F.2d 423 (5th Cir. 1969).
95. 390 U.S. 234 (1968).
96. 371 F.2d 385 (9th Cir. 1967).
97. 391 F.2d 439 (6th Cir. 1968).
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characterized as dicta languaec in W'av'r " hich "as relied upon in
.Iuhisim."' The court held that since the defendant was in custody on an
unrelated crime. thc ohtaining of the scrial number was not incident to a
valid arrest nor was there danger that evidence might be lost or dcstroyed
and the identification number was not essential to police record keeping.
Both searches were unreasonable in the absence of search warrants.
Ilopefully this conflict w\ill be resolved in the near future.

In three cases before the court the question of when a private citizen
may arrest was considered."' In such situations as pointed out by Davis.
... the validity of an arrest made by a private citizen depends on the

applicable state law"'" which may require reference to specific state
statutes (c.'. Georgia and Mississippi)"" or the common law (IFlorida)." 2

RuI/, 16. l)isc'verv and Jnck. .I ci

Rule 16. 1ederal Rules of Criminal Procedure, provides the best
vehicle for discovery and inspection of written or recorded statements of
the defendant. scientific or laboratory reports or results of tests in the
hands of the government and recorded testimony of the del'endant before
a grand jury, as well as other books. papers, documents and tangible
objects or places material to the preparation of his defense and in
possession of the government. Ior the reader who is unfamiliar with the
rule and interested in a recent discussion of the elusive materiality
requirements of the rule. he would do well to read United States v.
llugh e. 1'- where several provisions of the rule are considered and
discussed in the context of a Sherman anti-trust action.

Defense counsels are reminded in Sheer v. United States" ' that the
benefits of the Rule must be requested from the government by counsel.
There, an order had been entered allowing inspection, copying and
photographing of any written or recorded statements or confessions of
the defendant. The court found that defendant's counsel, who at trial
complained that the government had violated a pre-trial order by not
telling him prior to trial of'an oral confession of defendant prior to trial.
had never requested the material and in the absence of such a request.

98. It is important to note that Johnsoni was decided after G'lis. on but made no mention of it.
99. Mollv. United States. 413 F. 2d 1233 (5thCir. 1969): O'Neal v. United States, 411 F.2d 131

(5th Cir. 1969): Davis v. United States, 409 F.2d 1095 (Sth Cir. 1969).
100. 411 F.2d at 135.
101. O'Neal v. United States. 411 F.2d 131 (5th Cir. 1969): I)avis v. United States. 409 I -2d

1095 (5th Cir. 1969).
102. Mollv. United States, 413 F.2d 1233 (5th Cir. 1969).
103. 413 1.2d 1244 (5th Cir. 1969).
104. 414 F.2d 122 (5th Cir. 1969).
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... the _,ovcrnnicnt's obligation to make available materials covered
by the order never arosc."I"'l In (aslillo v. L' ti ed.S'taics"" the court also
pointed out that "'[tihc right to discover\ of statements is not a
guarantec that the statement is complete in all respects." "'7 The court
also held in Davis v. L "nited .Stae' "' that secretly made tape recordings
of dcfcndant's conversations with a government informant were
"statements" within the meaning or Rule 16 and thcrclorc discovcrahlc
if in the possession or control or the government.

The provisions of the Jencks Act""' allo\ defendant's counsel to
dcmand at trial for inspection an\ prior statements ol' a government
witness who has completed his tcstimony on direct. The term
"statement" is dcincd by the statute and applied by the court in
,4'latth'w. I. t nit'd .Naies'"' in which the trial court's determination
that a government agcent's summary of interview with a witness which
\Nas never seen or adopted was not a statement within the Act. The duty
of dctcrmining whether a statement should be produced is upon the trial
court. and in Llod v. nited .S'tates'' the court's failure to determine
whether an Alcohol and Tobacco Tax agent's daily report was a
statement to be produced under the Act required a remand on this
limited question. In the absence of a statement made by the witness to be
produced. the Act does not require that defense counsel be allowed to
interview the witness after testimony on direct and before cross-
examination to determine what previous statements, if any. have been
made to others for the purpose of cross-examination."

An important case bearing on the administration of the Act during
trial is Beaudine v. United States'"' where the defendant argued on
appeal that the statements of witnesses were furnished to his counsel in
the presence of the jury in spite of a request that thejury be absent when
turned over to counsel. After surveying cases in other circuits dealing
with this issue the court adopted the holding of the First Circuit in
Pallotta v. LnitedStates.."' There the court pointed out that a hard and
fast rule would be too stringent and that the trial judge should have

105. Id. at 124.
106. 409 F.2d 762 (5th C ir. 1969).
107. Id. at 765.
108. 413 F.2d 1226 (5th Cir. 1969).

109. 18 U.S.C. § 3500(1964).

110. 407 F.2d 1371 (5thCir. 1969).

III. 412 F.2d 1084 (5th Cir. 1969).

112. O'Brien v. United States, 411 I.2d 512 (5th Cir. 1969).
113. 414 F.2d 397 (5th Cir. 1969).

114. 404 1.2d 1035(Ist Cir. 1968).
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discretion in ascertaining whether the situation requires production and
study of the statements in the physical absence of the jury or whether
production out of the hearing of thejury will suffice. The court said:

Thus when defense counsel desires production of Jencks Act
statements, he should be allowed to make such a request before the
bench out of the hearing of the jury. If the defense counsel so requests,
the court can determine at that time whether it is necessary to remove
the jury from the courtroom. If the statements are used in cross-
examination, the jury should be informed of the source of the questions
and the statutory authority governing the use of the statements."'

Jury Selection

Two cases worthy of note, particularly for those who have only an
occasional federal criminal case are Brooks v. United States"' and
Juelich v. United States."7 In Brooks. the court affirmed the trial court's
ruling that a motion to quash indictment and the petit jury venire filed
on the day of trial was untimely under the provisions of Rule 12(b)(2)(3),
Federal Rules of Criminal Procedure, which require that such motions,
based on defects in the institution of prosecution, be filed before
arraignment as well as the court's refusal to consider the motion.

In view of the large number of federal cases concerning state jury
systems, the holding in Juelich, should hold some interest for criminal
practitioners. There the court held that the decision of White v. Crook," 8

wherein an Alabama statute excluding women from jury service was held
unconstitutional, would not be accorded retroactive application.

Bruton

In 1968, the Supreme Court held in Bruton v. United States."19 that
the introduction at ajoint trial of a defendant's extra-judicial confession,
inculpating a co-defendant, violated the co-defendant's right to cross-
examination guaranteed under the confrontation clause of the Sixth
Amendment despite limiting instructions by the trial judge that the
confession could be used only against the one making the confession in
determining guilt or innocence. Obviously, for Bruton to apply, the
confession must implicate or inculpate the co-defendant and no prejudice
would flow from introduction of a confession that did not. 20

115. Id. at 1037.
116. 416 F.2d 1044 (5thCir. 1969).
117. 403 F.2d 523 (5th Cir. 1968).
118. 251 F. Supp. 401 (M.D. Ala. 1966).
119. 391 U.S. 123 (1968).
120. Whitev. United States, 415 F.2d292 (5thCir. 1969).
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When the statement of one defendant inculpates his co-defendants the
government may still use his statement by deleting all references to his
co-defendants as well as all items that might tend to identify any of the
co-defendants. This was done in Posey v. United States2 ' to a
defendant's statements which required over 100 deletions including at
least thirteen complete sentences. The statement was read to the jury
using the word "blank" eighty-two times and they were not permitted to
see the statement or take it to the jury room. Both court and counsel
stated to the jury that it was to be applied only to the defendant that gave
it. The court held that the procedure was proper and in the absence of
any "substantial threat" to their right of confrontation and cross-
examination, their convictions could be affirmed.

Bruton was distinguished in Migliore v. United States, 2 where an
undercover narcotics agent at the joint trial of Migliore and Mingo
testified to conversations between himself and both defendants regarding
the purchase of heroin. Defendants on appeal argued that Bruton
precluded the use of these conversations of each defendant which
implicated the other and were made out of each other's presence. The
court held that Bruton did not apply to these statements of the
defendants as they were made during the commission of the crime (here
the illicit sale of a narcotic drug), and the testimony was properly
admitted.

Evidentiary Problems

The governing rule of evidence in Federal criminal prosecution is:

[T]he admissibility of evidence and the competency and privilege of
witnesses shall be governed, except when an Act of Congress or these
rules otherwise provide, by the principles of the common law as they
may be interpreted by the courts of the United States in the light of
reason and experience. 12:

One statutory provision governing the admissibility of evidence often
utilized in criminal cases is the Federal Business Records Act, 24 and in
United States v. Shiver2 - it was contended that police reports and
insurance records setting forth a vehicle as stolen were improperly

121. 416 F.2d 545 (5th Cir. 1969).
122. 409 F.2d 786 (5th Cir. 1969).
123. FED. R.CRIM. P. 26.
124. 28 U.S.C. § 1732 (1964); See generally Hanley v. United States, 416 F.2d 1160 (5th Cir.

1969).
125. 414 F.2d 461 (5thCir. 1969).
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admitted under the provisions of the Act in a prosecution for receiving
and concealing a stolen motor vehicle in interstate commerce knowing it
to be stolen. The court reversed Shiver's conviction holding that the
police report and insurance records, though admittedly a "business
record" within the act, were inadmissible hearsay for the purpose of
establishing the fact that the car was stolen.' 6

One of the most common federal offenses in the south is possession or
sale of non-tax-paid whiskey'7 and Hamilton v. United States 2 is such
a case. There the court was required to point out that prior similar
offenses not charged in an indictment are admissible to show intent
where the latter is a critical element of the offense. The government had
introduced a prior conviction of the defendant for possessing "shine" in
a dry county for this purpose, and on appeal, the Fifth Circuit reversed
pointing out that intent is not an element in the offense of possession of
non-tax-paid whiskey and the introduction of the prior conviction
substantially prejudiced the defendant. 2 '

The rule in the Fifth Circuit in regard to when the trial court should
rule on motions for acquittals' 31' and when the court can reserve a ruling
was stated in the following manner:

. . . [W]hen a motion is made for a judgment of acquittal at the close
of the Government's case, the trial court is not permitted to reserve his
ruling but must rule at that time. However, when such a motion is
made after all of the evidence, including that for the Government and
that for the defense, has been submitted, the court may reserve its
ruling and submit the case to the jury. . . . We have also held that
where a trial court reserves its ruling at the close of the Government's
case the error is harmless if the evidence is sufficient to sustain a
conviction when the Government rests.'1 '

Defenses

The survey period brought forth a new definition of insanity to be
applied in the Fifth Circuit. In Blake v. United States,132 the trial court

126. 'Graham v. UnitedStates, 391 F.2d439 (6th Cir. 1968) cited by the court, pointed out that
police records would be admissible to prove that the car was reported stolen. See also United States
v. Wolosyn, 411 F.2d 550 (9th Cir. 1969).

127. See 26 U.S.C. § 5205(a)(2) (1964).
128. 409 F.2d 928 (5th Cir. 1969).
129. See United States v. Chapman, 413 F.2d 440 (5th Cir. 1969) where evidence of prior sugar

purchases was admitted to show intent to use sugar possessed in illicit whiskey business. See also
Henderson v. United States, 402 F.2d 755 (5th Cir. 1968) where he was impeached with prior felony
convictions relating to non-tax-paid whiskey.

130. FED. R. CRIM. P. 29.
131. Montoya v. United States, 402 F.2d 847,849-850 (5th Cir. 1968).
132. 407 F.2d 908 (1969).
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had utilized a charge originating in Davis v. United States" 3 which had
previously met with approval in the circuit." 4 The Davis standard was
one requiring a complete lack of mental capacity and the court pointed
out the flux among the circuits, noting that the trend is toward adoption
of a test couched in terms of a substantial lack of mental capacity. The
court said that a substantiality test is called for in light of current
knowledge regarding mental illness and that such a definition will allow
the court and jury to give effect to the defense of insanity in terms of
what is now known about diseases of the mind. The court then joined the
Second, Fourth, Sixth, Seventh and Tenth Circuits in adopting the
substantiality definition, set forth in section 4.01 of the American Law
Institute's Model Penal Code. The new definition for this circuit is as
follows:

(I) A person is not responsible for criminal conduct if at the time of
such conduct as a result of mental disease or defect he lacks substantial
capacity either to appreciate the wrongfulness of his conduct or to
conform his conduct to the requirements of the law.
(2) As used in this article, the terms mental disease or defect do not
include an abnormality manifested only by repeated criminal or
otherwise anti-social conduct.',

The court then held that Blake would reap the benefit of the new
definition by a new trial and held that the new definition would be
applied from the date of decision except as to those cases now on appeal
(prospectively only).

Several cases during the survey period dealt with the defense of
entrapment. In Longnire v. United States"' the court reaffirmed that

. . the defense of entrapment assumes that the act charged was
committed and where a defendant insists, as he did here, that he did not
make the sale (of non-tax-paid whiskey) in question, this defense is not
available to him .:" 7 But in United States v. Smith.'8 the court had
occasion to point out that this rule is not an absolute one. There the
defendant argued on appeal that the defense of entrapment was not
available to him and his trial counsel prejudiced him by agreeing that the

133. 165U.S. 373(1897).
134. See Howard v. United States, 232 F.2d 274 (5th Cir. 1956). See also Carter v. United

States 325 F.2d 697 (en bane) (5th Cir. 1963) where the propriety of the Davis standard was
affirmed by an equally divided court.

135. Blake v. United States, 407 [.2d 908,916.
136. 404 F.2d 326 (5th Cir. 1968).
137. Id. at 327.
138. 407 F.2d 202 (5th Cir. 1969).
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issue was properly raised thus allowing the government to introduce
evidence of prior dealings in narcotics. The defendant at trial had taken
the position that he was not the seller of the narcotics but an agent of the
purchaser whom he had known for several years and who was a
government informer. Defendant's counsel after cross-examining the
informer agreed with the government that entrapment had been raised
and the defendant argued on appeal with new counsel that this prejudiced
him by providing the government with an opportunity to show his
predisposition to commit the acts in question. In pointing out that the
rule is not an absolute one, the court found the defendant to be arguing
that whatever his role in the transaction, he had been entrapped and said:

Under these circumstances the defenses of not guilty and entrapment
are not so inconsistent that entrapment clearly would not be
available .... 139

In so holding the court said that in some cases the defense of entrapment
may arise from evidence adduced in the prosecution's case in chief which
would require a departure from the general rule and the defense would
then be available.

An excellent case providing an extensive discussion of the law of
entrapment in this circuit and its origins is Pierce v. United States4 "
where the court was principally concerned with when the issue of
entrapment should be submitted to the jury. The court noted that dicta
in some decisions in the Fifth Circuit can be utilized to show that the
defense should go to the jury whenever there is "some evidence" of an
initial approach by the government. The issue was, however, faced
squarely in Snowden v. United States'4 where the court held that the
entrapment issue need not be presented to the jury if the evidence does
not sufficiently raise the issue. Indeed the question of sufficiency of the
evidence necessary to make an issue for the jury is for the court and in
Pierce the court held there is neither need nor reason why this issue
should not be handled as all others.

Review of Habeas Corpus Proceedings

The survey period produced a large number of opinions wherein the
court was required to review numerous habeas corpus proceedings filed
by state prisoners in federal district courts."12 Indeed their number would

139. Id. at 204.
140. 414 F.2d 163 (5th Cir. 1969).
141. 384 F.2d 357 (5thCir. 1967).
142. See 28 U.S.C. § 2241 etseq. (1964).
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justify a separate article and for that reason no comment will be made
other than to note that in a majority of the cases the dispositive issue was
the failure of petitioners to exhaust available state remedies. The reader
is therefore referred to two cases which might clarify and forewarn him
of this recurring problem, Rearden v. Smith"'4" and Texas v. Grunston."

143. 403 F.2d 773 (5th Cir. 1968).
144. 404 F.2d 664 (5th Cir. 1968).




